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Subject:	Mezzanine Financing

This endorsement was designed to be issued to either an existing owner's policy or a new owner's policy showing title vested in an entity and naming that entity as the insured. This endorsement would typically be requested in a transaction where an entity owns the land and is borrowing money. The entity may be giving a mortgage on the land and providing a loan title insurance policy for the mortgage. There is also a mezzanine loan being given either by the same lender making the real estate loan or a totally different lender. The mezzanine loan is made to the partners, members or shareholders (equity holders) of the owning entity in exchange for a pledge of the equity holder's interest in the entity. Since the real value of the equity holder's interest in the entity is based upon the ownership by that entity of the real estate, the mezzanine lender wants to make sure there is an owner’s policy in place and that the mezzanine lender is somehow protected.

The mezzanine lender does not have an insurable interest in the real estate owned by the entity so it really wouldn't be acceptable to issue an owner’s policy to the mezzanine lender. Likewise the mezzanine is not being granted a mortgage on the real estate owned by the entity to secure repayment of the mezzanine loan and the entity is not their borrower so a loan policy isn't the right thing either. Since the entity has or is obtaining an owner’s policy the mezzanine lender would request this endorsement be issued to the owner's policy. This endorsement should be issued by the same insurer that issued or is issuing the owner's policy. The effect of issuing this endorsement is to assign to the mezzanine lender the right to receive payments otherwise payable to the insured under the policy. The mezzanine lender is not an insured and it stands to receive only payments that would otherwise go to the insured in settlement of a claim. That way if there is a title problem with the land the entity owns and the title insurer were to decide to settle the claim by making a payment to its insured, it would instead make that payment to the mezzanine lender. Therefore the mezzanine lender would not have to worry so much about the value of the equity holders’ interest in the entity being reduced because the value of the land owned by the entity has been reduced by the title defect.

The mezzanine lender should also obtain a UCC title insurance policy with appropriate endorsements from one of the title insurers that offers that product so it is insured against loss if the equity holders do not own the equity in the entity and the mezzanine lender's security interest in the equity has not attached, been perfected or have the priority as insured. This endorsement does not provide that protection. The insurer's liability under the owner’s title insurance policy to which this endorsement is attached is greater under certain circumstances than had the endorsement not been issued because this endorsement contains "nonimputation coverage" and "fairway coverage" that would not typically be part of the owner’s coverage.

This endorsement also has a signature block for the insured to consent to issuing this endorsement thereby having assigned to the mezzanine lender some or all of the benefits the insured would otherwise receive for payment of loss. This poses the same issue we discussed regarding the Form 15.1 endorsement. Care should be taken to deal with the issues raised if the consent block is not signed by the insured. This endorsement attached to the owner’s title insurance policy for the land, together with a UCC title insurance policy covering the ownership of and security interest in the equity holder’s interest in the entity, is something that all mezzanine lenders and their counsel will need to have well rounded coverage.


