State: California

Endorsement No. 219	Date: November 1, 1998
Shared Appreciation/Interest on Interest/
Contingent Interest


Subject:

This Endorsement provides coverage to lenders in connection with shared appreciation loans with respect to the invalidity, unenforceability or loss of priority of the lien of the insured mortgage as a result of provisions in the loan secured by the insured mortgage relating to interest on interest, contingent interest, shared appreciation interest or the addition of unpaid interest to the principal balance of the loan. This Endorsement is intended to be issued with an ALTA Loan Policy.

In California, Civil Code Section 1917.001 characterizes the relationship between borrower and lender in a shared appreciation loan transaction as that of debtor and creditor, and states that the relationship shall not be, or be construed to be, a joint venture, equity venture, partnership or other relationship. This statute may only be applicable to the borrower and lender, and may not be binding on third parties, nor does it address the issues of control by the lender and conduct of the lender. A "shared appreciation loan" is defined in the statute as one where the lender receives "contingent deferred interest" (either a share of the appreciation in the value of the property or a share in the rents and profits produced by the property, or both) but does not include any loan on owner-occupied one-to-four residential units unless the loan is made by a city and county, or a redevelopment agency, or the city or county housing authority and the conditions set forth in Civil Code 1917.006 are met.

A shared appreciation mortgage (“SAM”) lender is exempt from the usury limitations of the California Constitution and the restrictions on interest rates applicable to variable, adjustable, or renegotiable interest rate loans when the property is non-residential, or residential containing five or more units, or non-owner-occupied residential. The lien of a residential SAM, accrued or unaccrued principal and interest, and all contingent deferred interest, has priority over every other lien or encumbrance recorded after the SAM, if the recorded SAM documents disclose that it is a SAM. There are also special statues dealing with SAMs for senior citizens (Civil Code Section 1917.320 through 1917.714) which must be complied with if such a loan is being insured.


Requirements for Issuance:

	The insured mortgage or deed of trust must disclose that it secures a shared appreciation loan.


	Approval of advisory title officer, counsel or Regional Underwriting personnel is required in order to issue this Endorsement.


