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THOMPS ON, Judge



q1 At issue is whether Arizona Revised Statutes Annotated
(AR S ) 8 45-173 (1994 & Supp. 2000) authorizes West Maricopa
Conmbine’s (WMC) use of the Hassayanpa riverbed to nove Central
Arizona Project (CAP) water through private property over the
property owners’ objection. Both the superior court and the
Ari zona Departnent of Water Resources (ADWR) found that the private
property owners’ real property rights trunped WMC' s right to access
CAP water via the Hassayanpa riverbed. Based on Arizona’s
| ongstanding policy encouraging the full use of scarce water
resources and the plain |anguage of AR S. 8§ 45-173, we reverse.
We hol d that the consent of streanbed owners is not required before
WMC may make beneficial use of an existing natural watercourse to
nove its appropriated water and for water storage purposes pursuant
to ARS. § 45-811.01 (1994 & Supp. 2000).
FACTUAL AND PROCEDURAL BACKGROUND

q2 WMC i s an Arizona corporation and the sol e sharehol der of
four corporations providing donestic water to Arizonans. Si nce
1987, WMC has held a subcontract allowing it the use of CAP water
but has had no nmethod of taking or storing that water.

93 CAP water runs from the Hoover Dam through nuch of
Arizona. WMC proposes accessing the CAP at a l|ocation near the
Hassayanpa River. At that point, WMC will take its allotted
apportionnment of the CAP water and transfer it, via a water turn-

out pipe, to the Hassayanpa riverbed. Fromthere the water wll



fl ow downstream and eventually soak into the ground. The water
will replenish the natural aquifer and WMC, by virtue of its
permt, wll draw the groundwater from the aquifer through its
downstream wells wthout exceeding its current groundwater
al | onance.

14 In furtherance of this plan, WMC applied to ADWR for a
managed underground water storage facility permt pursuant to
A RS § 45-811.01 in July 1995.* ADWR found that WIC's pernit
application was “conplete and correct” and provi ded public notice
of WMC's application pursuant to AR S. 8§ 45-871.01 (1994 & Supp.
2000). Four objections to the application were filed with ADWR
i ncludi ng objections by 10K L.L.C. (10K) and the Town of Buckeye
(the town).? The proposed pernmit would all ow WMC t o nove CAP wat er
through six mles of Hassayanpa riverbed; approximately one and
one-half mles of that riverbed runs through 10K s property. 10K
adamantly protested any use of “10K s |and” by WL

15 WC filed an anended application for a permt after

attenpting to address sonme of the objections, including 10K s

'Despite the statutory term “storage facility,” it is clear
that no alteration is to be made to the riverbed itself other than
the addition of water.

210K’ s objection did not address the issue on appeal; rather
it incorporated by reference the objections filed by others.
Anot her objection raised the ownership issue as did ADWR itself,
and ADWR and the admi nistrative | aw judge determ ned that the issue
was properly available for consideration. We exercise our
di scretion to reach the nmerits of this matter.
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original protest, by noving the turn-out |ocation. Subsequently,
ADVWR deni ed the objections and i ssued a conditional permt to WAC. 3
96 10K and the town filed notices of appeal and requested a
hearing before the Ofice of Admnistrative Hearings. A pre-
heari ng conference was held before an adm nistrative |aw judge.
10K argued that WMC had no right to | ocate an underground storage
facility in 10K s portion of the Hassayanpa riverbed. 10K asserted
that its private property rights were protected by AR S. § 45-
814.01(H (1994) and that the Arizona Legislature by virtue of
A RS 8§ 37-1129.01 (1993) had disclainmed any ownership of the
riverbed. The administrative |aw judge was persuaded by these
argunents and issued an order recommending the denial of W/ s
permt and denying any further hearings.

q7 On February 5, 1999, Director of ADWR Rita Pearson i ssued
a decision of the director adopting the admnistrative | aw judge’s
recommendat i on and rescinding W' s pernit. WMCfiled a notion for
rehearing and review. Director Pearson denied WMC' s noti on.

98 WMC next filed a conpl ai nt agai nst ADWR i n superior court
under the Adm nistrative Review Act, AR S. 88 12-901, -914 (1992

& Supp. 2000), claimng ADWR s decision to rescind WM s permt was

The ADWR permt stated as condition nunber eleven, “This
permt does not exenpt the permttee fromany other |ocal, state or
federal law that may be applicable, including but not limted to
the laws of real property involving use of and access to the
Hassayanpa River streanbed and other property necessary for the
operation of the facility.”



“arbitrary, capricious, contrary to law and invalid . . . .” 10K
and the towmn were also naned defendants. 10K filed a nmotion for
sumary judgment. Again, 10K argued that the 10K section of the
Hassayanpa riverbed was its private property pursuant to AR S. 8§
37-1129.01 and that those property rights could not be disturbed
under A.R S. 8§ 45-814.01. ADVWR supported 10K s notion for summary
j udgment .

q9 After oral argunent, the superior court granted sunmmary
judgnent agai nst WMC. The superior court found that the decision
of ADWR was “not contrary to law, not arbitrary or capricious nor

an abuse of discretion . 10K failed to include a request
for attorneys’ fees in the form of judgnent submitted to and
entered by Judge Schneider. WV filed a tinely notice of appeal
We have jurisdiction.

ISSUE RAISED ON APPEAL
q10 Did the trial court err in affirmng ADWR s reci ssion of
WMC' s managed underground storage facility permt on the basis that
WMC did not have the consent of property owner 10K?
STANDARD OF REVIEW
q11 This court accepts an agency’s factual findings unless
they are arbitrary, capricious, or an abuse of discretion. See

Rice v. Arizona Dept. of Economc Sec., 183 Ariz. 199, 201, 901

P.2d 1242, 1244 (App. 1995). An adm nistrative agency’ s statutory

interpretation, however, is reviewed de novo. See Brodsky v.




Phoenix P.D. Ret. Sys. Bd., 183 Ariz. 92, 95, 900 P.2d 1228, 1231

(App. 1995). Thus, we independently review ADW s statutory
analysis of AR S. 88 45-173 and -814.01(H) in the issuance of an
under ground water storage permt.
ANALYSIS

q12 The | egi sl ature created a nethod for persons to apply for
an underground storage facility permt. See A RS § 45-811.01.
Section 45-811.01 outlines five criteria to be considered in the
grant of an underground storage facility permt. AR S. 8§ 45-

811.01(O (1) - (5. The consent of private property owners is not

nment i oned.
q13 Nevert hel ess, 10K argues that “[t]he essence of private
property is the right to exclude others,” including the right to

excl ude water fromrunning through the natural riverbed traversing
10K's Arizona property. It argues that this right prevents W
fromlocating an underground storage facility in the Hassayanpa.
10K per suaded both the superior court and ADWR t hat any “i nvasi on”
of its real property was strictly prohibited by ARS § 45-
814. 01(H).

114 Arizona is an arid desert and we have a policy predating
statehood that encourages the full and beneficial use of scarce
water resources. See, e.q9., A RS 8§ 45-173. For the follow ng
reasons, we reverse and order that summary judgnent be entered in

favor of WV, We begin our analysis with the plain |anguage of



A.RS. §8 45-173 and the historical context of that statute, and end

by addressing 10K s argunents.

I. A.R.S. § 45-173 EXPLICITLY AUTHORIZES USE OF A NATURAL
WATERWAY TO CARRY THE WATER OF ANOTHER

q15 At issue is whether AR S. § 45-173 authori zes WMC s use

of the Hassayanpa riverbed to nove water downstream 10K argues
that AR S. 8 45-173 does not give WMC the right to “use 10K s real
property” to run water down the naturally existing Hassayanpa

riverbed. W disagree.
916 Section 45-173 is titled “Use of natural waterway to

carry water of another or for other water projects” and states in
rel evant part:

Al t hough the waters which naturally flow in the natural
channel of a streamhave been previously appropriated and
put to beneficial use by others, the channel may be used
to carry water of another or used for the location of an
underground storage facility . . . if such use can be
made wi thout dimnishing the quantity of water which
naturally flows therein the use of which has been
appropri at ed.

A RS 8 45-173(A) (enphasis added). A streamis:

a watercourse having a source and term nus, banks and
channel , through which waters flow, at | east periodically
.o [1t] does not |ose its character as a watercourse
even though it may break up and disappear. . . . [A]
continuous flow of water is not necessary to constitute
a streamand its waters streamwaters.

S. Pac. Co. v. Proebstel, 61 Ariz. 412, 418, 150 P.2d 81, 83

(1944); see also Neal v. Hunt, 112 Ariz. 307, 311, 541 P.2d 559,

563 (1975).



q17 The facts relevant to the application of this statute to
this case are basically undi sputed. It is undisputed that the
Hassayanpa i s a natural watercourse. It is undisputed that WMC has
rights to CAP water. There is no evidence disputing either 10K s
ownership of the land or that the Hassayanpa runs through it.
There is no allegation that 10K has any rights to water flow ng
fromeither the CAP or the Hassayanpa. There is no assertion that
WMC' s proposal would inpair prior appropriators of this generally
dry riverbed. Further, there is no dispute that WMC' s proposed use
is a beneficial use of the water. See AR S. 8§ 45-151(B)

q18 The plain language of A RS. 8§ 45-173 specifically
contenplates that private property be used to carry “water of
another or wused for the location of an underground storage
facility.” W are obligated to follow A R S. § 45-173. See Carden

v. CGolden Eagle Ins. Co., 190 Ariz. 295, 297, 947 P.2d 869, 871

(App. 1997) (citing Lowing v. Allstate Ins. Co., 176 Ariz. 101,

103, 859 P.2d 724, 726 (1993) (best way to give effect to the
legislative intent is to followthe clear and unequi vocal | anguage
of the statute)). The plain reading of the statute conports with
the longstanding policy of this arid western state.

q19 W agree with WMC that A RS. 8§ 45-173 provides a
| ongstandi ng statutory basis for an “econom cal and convenient
met hod of transporting and storing waters through natural channel s”

W t hout prior consent by persons owni ng property al ong the route of



the river. As discussed below, this is true even if the
| egislature |ater succeeds in disclaimng the state’s property
rights in the land under Arizona’s navigable riverbeds. See

Def enders of WIldlife v. Hull, Ariz. __, § 59, 18 P.3d 722,

737-38 (App. 2001) (finding AR S. § 37-1129. 01 unconstitutional as

applied).
A. Arizona Has Historically Allowed Movement of Water
Through Private Property to Suit Beneficial Users
20 Section 45-173 codifies a longstanding principle

encour agi ng t he beneficial use of Arizona' s scarce supply of water.
The notion underlying AR S. 8 45-173, allow ng the novenent of
wat er “of another” through natural watercourses, has |ong been an
integral part of Arizona water |aw.
121 The Arizona Territorial Legislature expressly reserved
the right to use natural watercourses to nove and store waters.
R S. 88 4202-03 (1901). The Territorial Legislature stated that
persons who owned stored waters “shall have the right to nake use
of the natural channels of streanms in this Territory to conduct
said waters to the place or places where they shall desire to use
said waters . . .” and provided for the use of natural watercourses
to nove stored waters even when all of the water naturally present
had been appropriated. 1d.

These provi sions were enacted early in the history of the

territory, and probably existed as they are now when t he

territory was a part of old Mexico. The intention was to

make the use of water, as nmuch so as practicable, within
the reach of all, and to guard it against monopoly by
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private ownership on the one hand, and against being
hemmed in by the ownership of the adjacent land, |iable
to be acquired and held by speculators, on the other
hand. The w sdom of this policy, under the physica

conditions existinginthe territory, nust be apparent to
every one.

Qury v. Goodwin, 3 Ariz. 255, 275-76, 26 P. 376, 383 (1891)

(enmphasi s added).
q22 The statutory allowance to nove water renained
substantially unaltered until 1986 when the |egislature adopted a
conprehensi ve wat er storage and recovery programto assi st in using
the waters of the Colorado R ver to which Arizona was entitled.
See Sec. 14, Chap. 289, Laws of 1986. In 1986 the |egislature
added the provisions allowing for water storage in Arizona’s
nat ural watercourses to coincide with the dual policy of preserving
groundwater and utilizing the Col orado River waters. See A R S. 88
45-801, -895 (1994), 45-1701, -1722 (1994).
923 The water WMC wi shes to direct down the Hassayanpa for
storage pursuant to the Underground Storage Act cones from the
Col orado river water flow ng through the CAP. Arizona is entitled
to:
receive two mllion eight hundred thousand acre feet of
mai n stream Col orado river water annually . . . [and] it
Is essential to the continued well being, health and
prosperity of the people of the state that the state
proceed pronptly to establish, develop and execute an
appropriate programfor the devel opnent and utilization

of such water.

A RS 8§ 45-1701(2) (citing Arizona v. California, 376 U S. 340

(1964) (declaring public policy of Arizona)); Taft v. Ball, Ball &

10



Brosaner, Inc., 169 Ariz. 173, 175, 818 P.2d 158, 160 (App. 1991).

This court previously recognized that “[t]he CAP, I|ike other
canal s, is indispensable for the nai ntenance of |ife and prosperity
in Arizona” and i ndi spensable to utilization of the Col orado R ver.
See Taft, 169 Ariz. at 175, 818 P.2d at 160.

124 Based on Arizona's enduring and fundanmental policy
encouraging the full use of scarce water resources and the plain
| anguage of AR S. § 45-173, we hold that real property owners such
as 10K may not prevent a beneficial user from using an existing
natural watercourse for water storage purposes.

II. 10K’s ARGUMENTS

A. Section 45-173 is Limited to Competing Users of
Water
925 In its answering brief, 10K nmakes several assertions

related to AR S. 8 45-173 that nust be dispelled. First, 10K
argues that the express |language of A RS. 8 45-173 “only governs
the relative rights of two conpeting water users . . . .~ Thi s
viewis erroneous and contrary to standard statutory construction.
926 "[T]he best and nost reliable index of a statute's
meaning is its |anguage and, when the |anguage is clear and
unequi vocal, it is determnative of the statute's construction.”

Janson v. Christensen, 167 Ariz. 470, 471, 808 P.2d 1222, 1223

(1991). Here, A RS. 8 45-173 clearly allows the use of any

natural watercourse in Arizona for the transport of water so |ong

11



as the use of other prior appropriators is not dimnished. See
AR S 8 45-173(A). Arizona already has a statute that addresses
apportionment between prior appropriators. See AR S. 8§ 45-151(A)
(1994). 10K s reading of AR S. 8 45-173 would nmake it redundant
to ARS. 8 45-151(A), which provides that all water users are
subject to the rights of prior appropriation. Adopting 10K s
interpretation would render one of the two statutes superfluous.
The |anguage of the two statutes is clear, as is Arizona’s
historical policy to the sane effect. We cannot accept an
interpretation of AR S. 8 45-173 that would render it superfluous
and contrary to the policy encouraging beneficial use of scarce
wat er resources.
B. Section 45-173 is Limited to Natural Water Flow

q27 10K next asserts that while the channel “may” be used by
conmpeting prior appropriators, its use is limted exclusively to
“natural” water flow To this end, 10K asserts that the Hassayanpa
River is typically “dry for long periods of tine.” Thus, 10K
argues, WMC does not have the right to divert CAP water down the
Hassayanpa.

928 10K's interpretation is not borne out by either the
| anguage of the statute or Arizona case |aw Section 45-173
provides that a channel may be used for “the location of an
underground storage facility.” A RS. 8§ 45-173(A). 1In fact, the

plain reading of the statute indicates a specific contenpl ation of

12



the addition of water that is not “natural” to the waterway. See
id. And, here again, AR S. 8 45-173 is not needed to establish a
right to use natural channels to transport water that naturally
flows there.

929 Arizona water law is aimed at maxi num beneficial use of
a scarce resource. “It is, and has ever been, the policy of this
state to make the | argest possi bl e use of the conparatively limted

guantity of water within its boundaries.” Pina Farms Co. V.

Proctor, 30 Ariz. 96, 102, 245 P. 369, 371 (1926). |In Taft, this
court previously found that the CAP canal system “brings wth it
t he benefits and burdens of a natural watercourse.” 169 Ariz. at
176, 818 P.2d at 161. Neither the statute itself or the policy of
maxi mum use conports with 10K s stilted attenpt to di stinguish CAP
waters fromthe natural waters of the Hassayanpa.

C. Section 45-173 is Limited By A Private Property Owner’s
Rights to Exclude Others

130 10K next asserts that each property owner’s right to
“exclude others” fromits privately owned | and includes the right
to prohibit the fl owof water down natural ly occurring watercourses
on their real property. To this end, 10K argues that any
application of ARS. 8 45-173 is restricted by ARS 8§ 45-
814. 01(H). W note that both ADWR and the superior court were
persuaded by this argunent. W conclude that AR S. 8 45-814.01

does not trunp A RS 8 45-173; it nerely reflects the well-

13



established distinction between water rights and real property
rights in Arizona.
131 Section 45-814.01(H) reads:
Nothing in this article shall be construed as nodifying
or infringing on any existing water rights or private
property rights nor shall anything in this article
prevent any person or entity, whether governnental or
private, from undertaking any flood control projects,
i ncl udi ng renoval of vegetation withinthe channel of the
stream or on the adjacent floodplain or diverting the
permtted flowfromthe natural streamchannel at the end
of the permtted period.
932 10K s interpretation of this statute, that “it prohibits
any alteration of 10K s private property rights” including control
of water running in the riverbed, is nonsensical and ahistorical.
If 10K's interpretation of AR S. § 45-814. 01(H) was accurate, then
it woul d amount to saying that with consent of a property owner you
can do what you wish on his real property. That is already the
law, as applied to the real property itself, in this state. See

Chanpi e v. Castle Hot Springs, Co., 27 Ariz. 463, 468, 233 P. 1107,

1108 (1925) (restating well-known proposition that real property
owners may proceed on their own |and at their pleasure as |ong as
they do not act contrary to | aw).

933 What 10K fails to conprehend is that Arizona has, at
| east for the past century, distinguished between water rights and
property rights. Arizona’'s water |aw repudiates riparian water
rights and is wholly contrary to water law in nost of these United

St at es. The doctrine of riparian water rights as traditionally

14



known has been abrogated in the State of Arizona. Austin v.

Chandler, 4 Ariz. 346, 350, 42 P. 483, 483 (1895); Beals v. State,

150 Ariz. 27, 31, 721 P.2d 1154, 1158 (App. 1986) (citing Austin).

In California, Nevada, and other Pacific states and
territories, the coomon-lawrule [of traditional riparian
|l aw rights] has been nodified, owing to the peculiar
condition of the settlers and mners upon the public
| ands; and the right to running water exists wthout
private ownership.

Hill v. Lenormand, 2 Ariz. 354, 357, 16 P. 266, 268 (1888)

(citation omtted).
134 Arizona has always followed the prior appropriation
doctrine in an attenpt to deal with the scarcity of water. See

re San Carl os Apache Tribe v. Superior Court, 193 Ariz. 195, 205,

972 P.2d 179, 189 (1999) (citing Cough v. Wng, 2 Ariz. 371, 17 P.
453 (1888)). The Arizona Constitution repudiates the idea of
riparian water rights and enbraces the | aw of prior appropriation.
See Ariz. Const., article XVIl, § 1.

935 Water rights can be bought and sold distinct froml and.

See, e.qg., Paloma Inv. Ltd. P ship v. Jenkins, 194 Ariz. 133, 138,

978 P.2d 110, 115 (App. 1998) (discussing a water rights agreenent
as a property right capabl e of conveyance separate fromthe | and).
Land can be bought and sold distinct fromany water. 1d.
9136 The essence of western water lawis that water, not | and,
is the scarce resource:
This territory is vast in extent, and rich i n undevel oped
natural resources . . . . The one great want is water.

Wth this resource of nature made available, the
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mount ai ns and the deserts may be nmade to yield fabul ous
wealth, and Arizona becone the hone of a vast,
prosperous, and happy people. But with water in this
territory ‘cribbed, cornered, and confined” it wll
continue and remain the nysterious |land of arid desert
pl ains, and barren hill-sides, and bl eak nount ai n peaks.

Qury, 3 Ariz. at 274-75, 26 P. at 382 (citation omtted).
q37 “I't is the recognized law in Arizona that when a person
acquires land he takes it subject to any water rights which m ght

have been initiated according to the law.” England v. H ng, 8

Ariz. App. 374, 378, 446 P.2d 480, 484 (1968), vacated on other

grounds, 105 Ariz. 65, 459 P.2d 498 (1969).

Privat e ownershi p and nonopoly of the streans, |akes, and
ponds was prohibited . . . . To make the water of these
streans, |akes, and ponds available, the right of way
nmust be provided for ditches and canal s over the | ands of
those who m ght becone the owners of the soil on the
borders of the streans or the margins of the |akes and
ponds. Without this provision it is easy to see how a
few individuals might throw themselves across the pathway
of progress and devel opnent, by acquiring the |lands on
the margins of the streanms and around the |akes and
ponds. The water intended for the free and general use
woul d be surrounded, hemmed in, and w thout a right of
way avail abl e under the lawthe vast tracts of |Iand |ying
on the outside nust forever remmin desert, or pay the
tribute of extortionate and unconsci onabl e denands.

Qury, 3 Ariz. at 276, 26 P. at 383 (enphasis added). I n ot her
wor ds, the ownership of the land is distinct fromownership of the
water. 1d.

938 Ri pari an | andowners, those persons who own | and borderi ng
or including natural waterways, do not have the right to exclude

water fromrunning to beneficial users.
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Arizona s founders wsely rejected the idea that a water
right “accrues to | and adj oi ning the water.” They opt ed,
i nstead, for the opposite approach: “A man has no ri ght
to water that adjoins or flows through his land . . . .”
In the face of a huge overdraft of | argely non- recharglng
groundwater, the <courts and the |egislature have
apparently breathed life into the prohibition of riparian
rights . . . . The effect istolimt |andowners’ ability
to resist conjunctive managenent of ground and surface
water on the basis of their claimed “rights” to the
percol ati ng groundwat er found beneath their |and.

John D. Leshy & Janes Belanger, Arizona Law Were G ound and

Surface Water Meet, 20 Ariz. St. L.J. 657, 707 (1998). Riparian
owners may not divert water from prior appropriators. HII, 2
Ariz. at 357, 16 P. at 268 (“[p]laintiffs, as prior appropriators,
had acquired vested rights in these waters, and the purchase and
ownership of the lands on both sides . . . did not divest these
rights”). In other words, for nore than one hundred years the
ownership of Arizona | and has been distinct fromownership of the
water. See id; Leshy & Bel anger, supra, at 707.

139 Further evidence of this principle is seen in the
abundant case | aw hol ding that water users have a right to receive
their undi m ni shed al | ocati on wi t hout interference by real property

owners. See, e.qg, HIll, 2 Ariz. at 357, 16 P. at 268 (purchase of

upstream | ands adjacent to river did not authorize interference

with river waters); Pima Farnms, 30 Ariz. at 107, 245 P. at 373

(upstream owner’s usage may not |ower the water table requiring

deepeni ng of downstream prior appropriator’s wells).
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q40 Arizona | and owners may not obstruct the beneficial use
of the scarce water resources of this state. 10K s interpretation
woul d erroneously require the consent of all owners of |and which
i ncl udes natural waterways before CAP water could be transported
and stored for use. Section 45-173 prevents land owners from
interfering with the transference and storage of water not
naturally found in the channel of which beneficial use is sought.
q41 Contrary to 10K s argunent, A R S. 8 45-814.01(H) does
not restrict the application of A RS § 45-173. The plain
| anguage of AR S. 8 45-814.01(H) clarifies that “nothing in that
article shall be construed as nodi fying or infringing on existing
rights.” A RS 8§ 45-814.01(H (enphasis added). Section 45-
814.01(H) reinforces that a storage facility permt does not change
the pre-existing status quo which gives precedence to beneficial

uses of water that are prior in tine.

D. WMC’S Proposed Diversion of CAP Water is Not a
Taking
q42 Section 45-173 does nore than sinply codify the rights of

water users in the natural channel that delivers their
appropriation. By allow ng “the location of an under ground storage
facility,” the statute expressly authorizes a new use of an
exi sting channel by the introduction of water originating in
anot her water system A R S. 8§ 45-173(A) (enphasis added). 10K

asserts that such statutory authorization for the use of 10K s real

18



property by another is a governnental taking wthout just
conpensat i on. This is erroneous because the permtting process
does not alter the pre-existing rights of the parties.

q43 Arizona follows a *“first in tinme, first in right”
phi |l osophy to water allocation. This basic rule was first reduced
to statute in 1893 as “the person or persons, conpany or
corporation first appropriating water . . . shall always have the
better right to the sane.” See C.J. Fred C Struckneyer, Jr. &

Jereny E. Butler, Water, A Review of Rights in Arizona 37 (1960).

Since 1919 this view has been expressed in A RS. § 45-141(A
“[T] he waters of all sources, flowing in streans, canyons, ravines
or other natural channels, or in definite underground channels,
whet her perennial or intermttent . . . belong to the public and
are subject to appropriation and beneficial use . . . .” Such
provi sions seek to protect the beneficial use of water from being
obstructed by owners of adjacent |ands. See Leshy & Bel anger,
supra, at 707.

144 Any inquiry into a governnental taking from a private
party nust first address whether the private party ever had the

“right” at issue. Douglas L. Gant, Western Water Rights and the

Public Trust Doctrine: Sone Realism About the Takings |ssue, 27

Ariz. St. L.J. 423, 427 (1995).

Specifically, [it] require[s] inquiry into the nature of
the owner’s title to see whether it is subject to any
“pre-existing limtation” authorizing the governnenta
action. |In other words, the court nmust ascertai n whet her
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the owner’s title is subject to an inherent limtation
that *“background principles of the State’'s |aw of
property and nui sance al ready pl ace upon | and owner shi p”
oo The owner is entitled to conpensation, however,
i f the governnental action “goes beyond what the rel evant
background principles would dictate.”

Id. (citing Lucas v. South Carolina Coastal Council, 505 U. S. 1003

(1992), anong ot hers).

q45 10K s title to the land adjacent to the Hassayanpa Ri ver
was taken subject to existing water rights. Specifically, 10K took
its title subject to the inherent limtations arising from the
state’s reservation of the natural channels to nove and store
wat er . No taking can arise by this pre-existing limtation and
this result is entirely harnmonious with AR S. 8§ 45-814.01(H).

E. Ownership of the Watercourse Lands
q46 10K asserts that it has title to the real property
under |l yi ng t he Hassayanpa Ri ver pursuant to AR S. 8§ 37-1129. 01(A),
which transferred title of non-navigabl e waterways to | andowners.
The adm ni strative | aw judge found 10K s ownership of the property
to be dispositive. Section 37-1129.01(D) reads in pertinent part:
The state waives, relinquishes and disclainms any right,
title or interest based on navigability and the equal
footing doctrine in the bed of the Hassayanpa river from
the Gla river confluence to headwaters.

Since briefing, ARS 8§ 37-1129.01 has been determned by this

court to be unconstitutional. See Defenders of Wldlife, Ariz.

at __ , ¢ 59, 18 P.3d at 738. The ownership of the waterways

outlined in ARS. 8 37-1129.01 has reverted to its prior status.
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Id. Thus, 10K cannot rely on AR S. 8 37-1129.01 to establish
property rights to that section of the Hassayanpa riverbed. But we
find that AR S. 8 45-173(A) alone provides sufficient independent
|l egal basis for WMC' s use of the watercourse to transport its
allocated CAP water, even if the legislature’ s disavowal of
property rights in ARS8 37-1129.01 had been deened
constitutional .
F. WMC’S Proposed Diversion is Not a Trespass

q47 10K further asserts that WMC' s runni ng of water down the
Hassayanpa riverbed woul d constitute a trespass. To this end, 10K

cites Taft v. Ball, Ball & Brosaner, Inc., 169 Ariz. 173, 818 P.2d

158 (App. 1991). Trespass may only be found here if 10K has the
right to exclude others fromusing the Hassayanpa, and it does not
have such a right. See W Page Keeton et al., Prosser and Keeton
on the Law of Torts, 8§ 13, at 67 (5'" ed. 1984) (trespass is “an
invasion . . . which interfere[s] with the right of exclusive
possession of the land . . .”). Trespass occurs where naturally
flow ng water is cast on the real property of another “who i s under

no duty or obligation to receive the sanme.” Schlecht v. Schiel, 76

Ariz. 214, 218, 262 P.2d 252, 254 (1953). A claim for trespass
woul d not |ie under these facts because 10K was obliged to receive

W s water. See id.
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III. FEES

A. 10K’ s Fees
148 10K requested attorneys’ fees in its answer in the
superior court. 10K failed to include a request for attorneys

fees in the formof judgnent it subnmitted to the superior court.
The superior court determned that it |acked jurisdiction and thus
declined to award fees to 10K after the entry of judgnent. 10K did
not appeal that ruling and it is not at issue here.

149 10K next submtted, to this court, an unsolicited twenty-
seven page notion seeking approxinmtely $135,000 in attorneys’
fees. The purported bases for 10K s fee request are AR S. 88 12-
349, -350 and Rule 11, Arizona Rules of Civil Procedure; in other
wor ds, fees were requested as sanctions. Since we have found WWMC' s

position to be neritorious, obviously we do not find that WM s

actions warrant sanctions. Therefore 10K's notion for fees is
deni ed.

B. WMC’s Fees
950 WMC seeks its costs, attorneys’ fees and ot her expenses

i ncurred on appeal and bel ow pursuant to AR S. 88 12-348, -341,
-342 and Rule 21 of the Arizona Rules of Civil Appellate Procedure
(Rule 21). As the prevailing party, WU is entitled to its fees
pursuant to AR S. 8§ 12-348 and costs pursuant to AR S. 88 12-341,
-342 and Rule 21, and we award them This award i s made subject to

the limtations in ARS. 8 12-348(E). Although it is clear from
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the record belowand its actions in this court that 10K s position,
| argel y adopted by ADWR, generated much of the attorneys’ fees at
i ssue, WMC has not requested and we have not found a basis to award
fees agai nst 10K
CONCLUSION

151 W find that the superior court’s and ADWR s
interpretation of AR S. 88 45-173(A)and 45-814.01 as requiring the
consent of adjacent |andowners before granting WMC' s permt is
contrary to law. W reverse and remand with directions that the
superior court enter sunmary judgnent for WMC. WMC is awarded its
attorneys’ fees and costs as mandated by the statutes referenced

above.

JON W THOWPSON, Judge
CONCURRI NG;

M CHAEL D. RYAN
Presi di ng Judge

PH LI P L. HALL, Judge
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