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I. INTRODUCTION 

 This case involves the issue of whether a prescriptive easement was acquired by 

plaintiffs and appellants Connolly (the Connollys) across adjacent real property owned by 

defendants and respondents Trabue (the Trabues) in a rural portion of southern Humboldt 

County.  After a bench trial lasting approximately two weeks, the trial court ruled that, 

even if such an easement had been acquired by the Connollys, their claim to the right to 

use such was barred by the doctrine of laches because they had delayed in asserting their 

claimed prescriptive easement in a timely manner.  In their appeal, the Connollys claim 

the trial court erred in so ruling, because laches cannot and does not apply in a factual 

situation such as this or in legal, as distinguished from equitable, actions.   

 We agree that the doctrine of laches is inapplicable in an action involving a claim 

for prescriptive title to an easement and hence reverse the judgment rendered in favor of 

the Trabues. 

                                              
*
 Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is 

certified for publication with the exception of part III, C. 
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 The Trabues, appearing in pro per as they did in the trial court, cross-appeal from 

the trial court‘s denial of their claims for costs of suit, attorney fees, and damages for 

trespass, emotional distress, and other alleged torts.  We affirm that portion of the trial 

court‘s judgment.    

II. FACTUAL AND PROCEDURAL BACKGROUND
1
 

 In December 1995, the Connollys took title to two parcels of real property in the 

Connick Creek Subdivision, a rural area in Garberville, Humboldt County.  The specific 

lots acquired by them were parcel Nos. 222-156-011 and 222-156-013 (hereafter lots 11 

and 13).  In December 2003, they purchased an adjacent parcel, i.e., No. 222-156-017 

(hereafter lot 17) from Gregory Terry and Kate Cramer.   

 Prior to that purchase, the Connollys had entered into an agreement with a former 

defendant, Dan Dobbs (Dobbs), under which Dobbs agreed to purchase most of lot 17 

from them, although the Connollys would keep title to a portion of that lot, including 

specifically a fir tree on that portion, and there would be a ―lot line adjustment‖ to 

accomplish that.  The Connollys alleged, in their first amended complaint in this action 

(FAC), that this lot line adjustment ―was specifically for the benefit of the real property‖ 

they were retaining and already owned, i.e., lots 11 and 13.   

 On December 30, 2003, there were simultaneous closings of both transfers of lot 

17, i.e., the transfer from Terry and Cramer to the Connollys and the Connollys‘ transfer 

of the same lot to Dobbs.  However, the grant deed from the Connollys to Dobbs, a deed 

drafted by Dobbs, did not specify that a portion of lot 17, including the fir tree, was 

excepted from the transfer, although that portion ―should have been excepted‖ therefrom 

and hence ―run with, and been appurtenant to, the land retained and owned‖ by the 

Connollys, i.e., lots 11 and 13.   

                                              
1
 Our summary of the factual background of this case is derived substantially from 

the clerk‘s transcript filed by the appellant Connollys and, in particular, the trial court‘s 

statement of decision therein.  This is so because no reporters‘ transcript was requested or 

filed by either party to this appeal and cross-appeal. 



 

 

 

3 

 In February 2004, Dobbs transferred lot 17, as it had been deeded to him by the 

Connollys a few months earlier, to another former defendant, Young Jacobsen, who, in 

2008, transferred the same property to the Trabues.  According to the FAC, in those 

transfers, both the grantees and the real estate agents handling the transactions had been 

specifically advised and were thus allegedly ―fully aware‖ of the lot line adjustment 

agreed to earlier between Dobbs and the Connollys.  But the deeds from (1) the 

Connollys to Dobbs, (2) Dobbs to Jacobsen, and (3) Jacobsen to the Trabues did not 

conform to the agreement between Dobbs and the Connollys.  To the contrary, and—

according to the trial court—because of a ―breach of contract and fraud‖ by Dobbs, those 

deeds included all of lot 17, i.e., did not provide the Connollys with their promised ―lot 

line adjustment‖ or fir tree. 

 In 1998,
2
 prior to their purchase of lot 17 in 2003, the Connollys constructed a 

fence which enclosed not only their lots 11 and 13, but also the northerly portion of lot 17 

(hereafter ―disputed portion‖ or, per the trial court, ―subject portion‖).
3
  They did so for 

purposes of ―their cattle and ranching use.‖  The Connollys were thus aware of the 

discrepancy between where this fence had been built and where the property line of lot 17 

actually was before 2003.  This discrepancy was the basis for their 2003 agreement with 

Dobbs that they were retaining the disputed portion of lot 17, complete with the fir tree 

thereon.  The problem, however, was that either Dobbs or the real estate agents he 

retained did not draft the 2003 deed of the property from the Connollys to himself 

consistent with that agreement.  Instead, the deed gave Dobbs the entire lot 17, and such 

was subsequently transferred to Jacobsen and then to the respondents, the Trabues.   

 In December 2007, a month before the Trabues‘ acquisition of lot 17 in January 

2008, Peter Connolly and Wade Trabue met and discussed the Connollys‘ claimed 

                                              
2
 Per the FAC, the fence was constructed in 1998.  In its statement of decision, the 

trial court did not indicate a different date, although at one point it did suggest that the 

Connollys had ―used . . . the subject portion of property‖ (meaning the subject portion of 

lot 17) since 1995. 

3
 According to two filings by the Trabues, the disputed portion of lot 17 was either 

1.13 acres or 1.33 acres. 
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interest in the disputed portion of lot 17.  At that meeting Connolly informed Trabue that 

he and his wife ―maintained a claim to the subject portion of‖ lot 17 before the Trabues 

had acquired title to it.  But no agreement was reached regarding that portion of lot 17.  

However, according to the trial court‘s statement of decision, ―[a]t various times 

throughout the years since 1995, Peter and Deborah made improvements to the subject 

portion of Parcel 17 and the gate and fence located thereon.  Peter and Deborah‘s use was 

not concealed and was at all times open, apparent, visible, and adverse to all others 

claiming a right to the subject portion of property.  Peter and Deborah regularly locked 

the gate leading into the subject portion of Parcel 17.  Peter and Deborah were never 

given permission by anyone to use the subject portion [of] Parcel 17 as described and no 

one ever interrupted said use.  The Trabues observed [the] Connolly‘s [sic] use of the 

subject portion of Parcel 17, and Peter informed Wade at a December 2007 meeting that 

the Connolly‘s [sic] maintained a claim to the subject portion of Parcel 17, before Wade 

and Ronda acquired title to Parcel 17.  Wade and Ronda filed their cross complaint to halt 

such use on July 2, 2009.‖ 

 As the trial court found in its statement of decision, during the period of time prior 

to the Trabues‘ acquisition of lot 17 in January 2008, ―[t]he Connolly‘s acquired parcels 

11 and 13 in 1995, and since that time, the Connolly‘s used, and have continued to use 

said property, as well as the subject portion of property for cattle and other ranching 

purposes, including cattle pasturing, cattle watering, cattle corralling, repairing the fence 

and the gate, grading, maintenance and other improvements, and equipment and materials 

storage; the Connolly‘s predecessors-in-interest to parcels 11 and 13 also used said 

property; along with the subject portion of Parcel 17, in a similar manner for numerous 

years preceding that time and through the time the Connolly‘s acquired parcels 11 and 

13. 

 ―Said use by the Connolly‘s of the subject portion of property was without 

permission or consent of any record title holder of Parcel 17; no such record title holder 

ever physically interfered with said use by the Connolly‘s of the subject portion of 

property; the Connolly‘s did not ever request permission to use said portion of property. 
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 ―Said use by the Connolly‘s of the subject portion of property occurred on those 

occasions when it was reasonably necessary for the convenience of the Connolly‘s and 

their cattle and ranching use considering its purpose, size, and scope. 

 ―Said use by the Connolly‘s of the subject portion of property was not hidden or 

concealed and was apparent and done openly, visibly, and in plain view. 

 ―Said use by the Connolly‘s of the subject portion of property included the 

practice of keeping locked the gate located on Connick Creek Road on Parcel 17. 

 ―Said use by the Connolly‘s of the subject portion of property is reasonably 

necessary to the use and benefit of parcels 11 and/or 13. 

 ―The Trabue‘s observed said use by the Connolly‘s prior to January 29, 2008, 

which is the date title to Parcel 17 was transferred to the Trabue‘s. 

 ―The aforementioned fence has been in its current location, without being moved 

in any significant manner, since at least the time the Connolly‘s acquired parcels 11 and 

13; the fence and gate on Connick Creek Road with Parcel 17 operate to keep cattle north 

of the fence.‖ 

 On May 14, 2009, the Connollys filed their FAC against the Trabues (and several 

subsequently dismissed defendants, including Dobbs) asking for declaratory relief, quiet 

title, and other relief establishing their right to an easement over the disputed portion of 

lot 17.   

 On July 2, 2009, the Trabues answered the FAC and filed a cross-complaint 

asking, also, for quiet title relief, a restraining order, injunctive relief, and both 

compensatory and punitive damages for trespass, damage to real property, and infliction 

of emotional distress.   

 The case was tried to the court over a period of approximately two weeks in July 

and August of 2010.  As noted earlier, no reporters‘ transcript of any portion of that trial 

was requested by either of the parties to this appeal.  But from the record before us, we 

know that, on December 27, 2010, the trial court filed its statement of decision finding 

that, although the Connollys had established an easement over the disputed portion of lot 

17, their claim to such was barred by the doctrine of laches.  The court also found that the 
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various claims of the Trabues against the Connollys also failed for various and sundry 

reasons (to be discussed in more detail below), including the bar of the statute of 

limitations, failures in pleading, and lack of supporting evidence.   

 On December 28, 2010, the trial court filed an original judgment consistent with 

its statement of decision, and also awarding the Connollys $30,000 damages against the 

since-dismissed original defendant Dobbs.   

 On January 26, 2011, the Connollys filed a motion to set aside that judgment, a 

motion the Trabues opposed.  The trial court denied that motion on March 1, 2011. 

 On March 16, 2011, an amended judgment was filed.  The Connollys timely 

appealed from it on May 10, 2011. 

III. DISCUSSION 

A.  Our Standards of Review. 

 Inasmuch as the trial court‘s decision was substantially based on an issue of law, 

i.e., the application of the doctrine of laches to the Connollys‘ claim of an acquisition of a 

prescriptive easement, our review of that issue is de novo.  Because of the combined legal 

and factual bases for the trial court‘s denial of the various claims of the Trabues against 

the Connollys, our review is (1) de novo as to issues of law, i.e., the applicability of the 

statute of limitations, and (2) based on the substantial evidence standard of review as to 

those portions of the Trabues‘ claims the trial court found were not supported by the 

evidence on the record before it.  (See 9 Witkin, Cal. Procedure (5th ed., 2008) Appeal, 

§§ 322-325.) 

B.  The Trial Court’s Ruling on the Issue of Laches was Incorrect. 

 In its statement of decision, the trial court devoted two paragraphs to explaining 

why the Connollys could not prevail on their quiet title and other claims as to the subject 

portion of lot 17.  Those paragraphs read:  ―However, the Doctrine of Laches applies to 

the Connolly‘s [sic] easement and related causes of action applicable to the Trabue‘s.  

Peter and Deborah having knowledge that Dan Dobbs breached the contract of sale, sat 

on their rights for an appreciable delay, which if pursued would have prevented prejudice 

that occurred with regard to Wade and Ronda.  Wade and Ronda ended up in a delayed 
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lawsuit together with their deed to Parcel 17.  This unfortunate result came about by the 

delay of Peter and Deborah bringing their lawsuit in a timely fashion.  The Doctrine of 

Laches is not used to punish Peter and Deborah; it is meant to prevent unwarranted 

justice [sic: injustice].  Peter and Deborah shall take nothing for their cause of action for 

prescriptive easement, implied easement, express easement, equitable easement, 

easement by estoppels or boundary line by practical location, and thus their 

corresponding causes of action to quiet title and for declaratory relief as well.   

 ―The Court, having found that the Doctrine of Laches applies to Peter‘s and 

Deborah‘s easement and related actions, finds that Wade and Ronda own Parcel 17 (in 

Terry – O/Connick Creek Subdivision), including the subject portion thereof, in fee 

simple without any prescriptive impediments.  Wade and Ronda shall therefore prevail on 

their quiet title cause of action and in defense of Peter and Deborah‘s actions regarding 

the same.‖ 

 Although the trial court never explicitly found that the Connollys had acquired a 

prescriptive easement over the disputed portion of lot 17, it implicitly did so by the 

reference in the foregoing portion of its statement of decision to ―the Connolly‘s [sic] 

easement.‖   

 We agree with the implicit finding of the trial court that, under the facts recited in 

its statement of decision, the Connollys had acquired an easement by prescription over 

the disputed portion of lot 17.  However, we disagree with its ruling that their entitlement 

to the occupation and use of that easement was nullified by laches. 

 With regard, first of all, to the establishment of an easement by prescription, the 

facts as found by the trial court in its statement of decision (and facts not even slightly 

refuted by the Trabues in their briefs to us) establish that the Connollys continuously and 

openly used the disputed portion of lot 17 for approximately 15 years prior to any 

controversy arising between them and the Trabues or any of the prior legal owners of lot 

17.  That usage started in at least 1998.  As noted above, that is the year the Connollys 

alleged in their FAC that that usage commenced.  The trial court‘s statement of decision 

not only does not contradict that, but appears to find that that usage of the disputed 
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portion started even earlier, i.e., in 1995.  We will thus assume that the implicit finding 

by the trial court that the Connollys had an easement means an easement created by 

prescription.   

 ―A prescriptive easement in property may be acquired by open, notorious, 

continuous, adverse use, under claim of right, for a period of five years.  [Citations.]  

Although the trial court‘s finding of the existence of a prescriptive easement must be 

based upon clear and convincing evidence, if there is substantial evidence to support its 

conclusion, the determination is not open to review on appeal.‖  (Applegate v. Ota (1983) 

146 Cal.App.3d 702, 708; see also, to the same effect, Baker v. Burbank-Glendale-

Pasadena Airport Authority (1990) 220 Cal.App.3d 1602, 1609; 6 Miller & Starr, Cal. 

Real Estate (3d ed. 2000) § 15:29.)  There clearly was such substantial evidence here, as 

the portions of the trial court‘s statement of decision quoted above make clear.  And 

nowhere in the Trabues‘ briefs do they cite any evidence in the record refuting a finding 

of the creation of an easement by prescription. 

 Which brings us to the second and key ruling of the trial court regarding the 

easement held by the Connollys over the disputed portion of lot 17: that their continued 

entitlement to such an easement was barred by the doctrine of laches, i.e., that the 

Connollys, after learning that Dobbs ―breached the contract of sale, sat on their rights for 

an appreciable delay‖ and thus failed to bring ―their lawsuit [regarding the disputed 

portion of lot 17] in a timely fashion.‖ 

 We disagree with this ruling of the trial court for several separate and distinct 

reasons. 

 First of all, in a pertinent case relied on by the Connollys in their briefs to us (but 

neither cited nor discussed in the Trabues‘ briefs), our colleagues in the Third District 

made clear that laches is not a bar to a claim of adverse possession.  That being the case, 

and a claim of an easement by prescription being a legal twin to a claim of adverse 

possession, the doctrine of laches simply cannot and does not apply here.   

 The key authority to this effect is Marriage v. Keener (1994) 26 Cal.App.4th 186 

(Keener).  In that case, the trial court had dismissed a quiet title action (i.e., an action 
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similar to that brought by the Connollys here) because it was based on a claim of adverse 

possession, and such a claim was, the trial court ruled, barred by laches.  The Third 

District unanimously disagreed, writing:  ―Laches requires ‗a showing of unreasonable 

delay on the part of the plaintiff in bringing the action, which may show abandonment or 

waiver of a right, or the acquiescence by the plaintiff in the defendant's fault.‘  [Citation.]  

Although the doctrine of laches is often asserted in cases involving adverse possession, 

typically the facts involve a defendant adverse possessor asserting laches as an additional 

defense against a plaintiff record owner‘s action to recover the property.  [Citations.]  The 

interrelated nature of laches and adverse possession creates an inherent incongruity to 

finding laches a defensive bar to a claim of adverse possession.  (See Richmond Cedar 

Works v. Pinnix (D.N.C. 1913) 208 F. 785, 795 [‗[i]t is said that the ground upon which 

the disseisor acquires title by adverse possession is the laches of the owner‘]; Berger v. 

Horsfield (1919) 188 A.D. 649 [‗title gained by adverse possession rests upon the laches 

of the real owner who fails to assert his title against the one claiming adversely . . . .‘].)  

 ―Defendants cite no cases holding laches to bar a claim of adverse possession, and 

apparently no published California opinion so holds.  Other jurisdictions addressing this 

issue have reached the opposite conclusion.  [Citations.] 

  ― ‗Laches is an implied waiver resulting from knowing acquiescence in existing 

conditions and an inexcusable delay in asserting a right which results in prejudice to the 

adverse party.  [Citation.]  In other words, laches addresses delay in the pursuit of a right 

when a party must assert that right in order to benefit from it.  [¶] . . . Fee simple title 

vests in the adverse possessor by operation of law at the moment the requisite conditions 

for adverse possession have been established for the statutory period.  [Citation.]  The 

adverse possessor is not required to take any further steps to acquire title once those 

conditions have been met.  The statute of limitations runs against the title holder, not the 

adverse claimant.  [Citation.]  [¶] The [adverse possessors] asserted their claim by 

maintaining adverse possession of the disputed area for the entire statutory period.  There 

was no significant delay because the [adverse possessors] were under no obligation to 

take further action once they had acquired title by operation of law.‘  [Citation.] 
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 ―California law does not require a plaintiff to bring an action to perfect his or her 

claim of adverse possession.  Rather, it is the record owner—not the intruder—who must 

bring an action within five years after adverse possession commences in order to recover 

the property.  (Code Civ. Proc., § 318.)‖  (Keener, supra, 26 Cal.App.4th at pp. 190-191; 

see also 6 Miller & Starr, Cal. Real Estate, supra, § 16.17; cf. also Gerhard v. Stephens 

(1968) 68 Cal.2d 864, 903-906.) 

 As noted above, the Trabues not only do not cite or discuss the holding of Keener, 

they cite no authority to the contrary of the holding in that case.
4
  And, per the trial 

court‘s findings in its statement of decision, the Connollys had, since at least 1998, been 

openly using some of lot 17 for their ranching activities, and had also fenced in that 

portion so as to effectively combine it with their lots 11 and 13.  To again quote the trial 

court‘s relevant findings, the Connollys‘ use of the disputed portion of lot 17 ―was not 

concealed and was at all times open, apparent, visible, and adverse to all others claiming 

a right to the subject portion of property.‖  And, to the same effect, the trial court also 

found that this ―use by the Connolly‘s [sic] of the subject portion of the property was 

without the permission or consent of any record title holder of Parcel 17; no such record 

title holder ever physically interfered with said use by the Connolly‘s [sic] of the subject 

portion of the property; the Connolly‘s [sic] did not ever request permission to use said 

portion of the property.‖ 

 We agree with the Connollys‘ argument to us that these findings regarding the 

substantial time during which the Connollys adversely used the disputed portion of lot 17 

before any controversy arose regarding that portion only strengthens their prescriptive  

easement claim.  As the Keener court (and the authorities it cited) concluded, these 

findings regarding the time lapse between the commencement of the Connollys‘ open and 

obvious use of the disputed portion of lot 17 and the start of their legal controversy with 

                                              
4
 It should also be noted that the Connollys did not cite Keener for the first time in 

this court.  They specifically relied on it in their memorandum of points and authorities in 

support of their January 26, 2011, motion to set aside or vacate portions of the trial 

court‘s original judgment.   
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the Trabues can only work in favor of the Connollys‘ claim of entitlement to a 

prescriptive easement.  (See Keener, supra, 26 Cal.App.4th at pp. 190-192.)      

 But there is a second reason the trial court erred in its holding regarding laches: 

this was an action at law, not equity, and it is well-established, both in California and 

generally, that laches applies to equitable actions, not actions at law.  (See, e.g., Abbott v. 

City of Los Angeles (1958) 50 Cal.2d 438, 461; Bagdasarian v. Gragnon (1948) 31 

Cal.2d 744, 752; Blue Cross of Northern California v. Cory (1981) 120 Cal.App.3d 723, 

743-744; Lubin v. Lubin (1956) 144 Cal.App.2d 781, 793; see also other authorities cited 

in those cases.)  And it is also clear that an action to determine the existence of an 

easement by prescription, whether via a claim for quiet title or a request for declaratory 

relief, is an action at law and not equity.  (See Arciero Ranches v. Meza (1993) 17 

Cal.App.4th 114, 125-126 (Arciero); Frahm v. Briggs (1970) 12 Cal.App.3d 441, 445-

446 (Frahm).) 

 There is also a third reason why the trial court‘s ruling regarding laches fails: there 

is no substantial evidence in the record provided us, much less any cited in the trial 

court‘s statement of decision, as to when the Connollys discovered that their agreement 

with prior defendant and prior lot 17 owner Dobbs had not been carried out by him, i.e., 

that Dobbs had breached his contract with the Connollys to make the agreed-upon lot line 

adjustment regarding lot 17. 

 To recapitulate the relevant facts:  According to the Connollys‘ FAC, they first 

constructed the fence separating the disputed portion of lot 17 from the remainder of that 

lot in 1998.  But, per one portion of the trial court‘s statement of decision, they might 

have even started using the disputed portion three years earlier, i.e., in 1995.  And, again, 

according to the statement of decision, a ―contract existed between [the Connollys] and 

[Dobbs] that a lot line adjustment would be accomplished as to‖ lot 17.  Although the 

statement of decision does not mention any date for that ―contract,‖ that date was almost 

certainly sometime in late 2003, because Dobbs did not take title to that lot until 

December 2003, and then sold it to Jacobsen a few months later, a transfer which, 

according to the trial court, the Connollys did not learn about until ―the spring or summer 
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of 2004.‖  In the course of so doing, Dobbs apparently deliberately failed to make the lot 

line adjustment.  Thereafter, as noted above, lot 17 was transferred by Jacobsen to the 

Trabues in January 2008. 

 But the statement of decision does not state, or even suggest, when during that 

time—or later—the Connollys discovered that Dobbs‘ deed to Jacobsen did not conform 

to his agreement with the Connollys to make the lot line adjustment in that deed.  All we 

know from the statement of decision is that in December 2007, shortly before the Trabues 

acquired title to lot 17, there was a meeting between Peter Connolly and Wade Trabue 

wherein the Connollys‘ ―claimed interest in the subject portion of [lot 17] was 

discussed.‖  How long before this meeting the Connollys knew that the 2003 deed from 

Dobbs to Jacobsen did not conform to their agreement with Dobbs, we do not know from 

the statement of the decision, or from anything else in the record provided us.  However, 

the trial court did state, indeed twice in its statement of decision, that the Trabues had 

―observed said use [of the disputed portion of lot 17] by the Connolly‘s [sic] prior to 

January 29, 2008, which is the date title to Parcel 17 was transferred to the Trabue‘s 

[sic].‖   

 Thus, according to that record, the first time during the period from 2003 to 

January 2008 that the Connollys apparently knew that the lot line adjustment had not 

been made in the various preceding deeds was in December 2007, i.e., the date of the 

meeting between Peter Connolly and Wade Trabue.  But, after that date, the dispute 

between the Connollys and the Trabues escalated quickly.  Indeed, the Connollys‘ initial 

complaint was filed in September 2008, i.e., nine months after the obviously unsuccessful 

Peter Connolly/Wade Trabue meeting the previous December.  Thus, and based on the 

record before us, and especially because of the absence of any evidence therein that the 

Connollys knew, prior to December 2007, of the Dobbs ―breach of contract and fraud,‖ 

this nine-month period simply does not satisfy any test for laches—again, even assuming 

that doctrine applies in a case such as this.   

 In any event, the application of the doctrine of laches requires a showing of 

prejudice to the party allegedly adversely affected.  (See Lam v. Bureau of Security & 
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Investigative Services (1995) 34 Cal.App.4th 29, 36.)  The Trabues‘ briefs to us cite to no 

evidence in the record that, subsequent to their acquisition of lot 17, they were in any way 

prejudiced by the failure of the Connollys to assert their rights to the disputed portion of 

that property.    

 In those briefs, the Trabues cite no evidence regarding when the Connollys first 

learned of Dobbs‘ failure to adhere to the lot line adjustment agreement he had made with 

the Connollys.  Indeed, in the portions of their briefs addressing the Connollys‘ appeal, 

the Trabues cite very little evidence from the record, relying largely on citations to their 

pleadings and to exhibits in the record (many of them photographs of the disputed portion 

of lot 17), some of those exhibits having been admitted by the trial court and some not.
5
  

Put another way, the Trabues cite very little actual evidence supporting their position 

regarding the prescriptive easement the trial court found the Connollys had acquired 

regarding the disputed portion of lot 17. 

 With regard to that easement, the Trabues argue that the ―trial court findings of 

fact are in error‖ regarding the Connollys‘ right to any sort of an easement with regard to 

the disputed portion of lot 17.  But, regrettably, and for the reasons indicated above, this 

position cannot be sustained because the Trabues cite no evidence in the record running 

contrary to the implicit finding of the trial court that the Connollys had acquired a 

prescriptive easement over that portion of the lot, much less any evidence in the record 

rebutting the trial court‘s rather detailed findings regarding the Connollys‘ 1995-2008 

usage of the disputed portion of lot 17, usage which resulted in their prescriptive 

                                              
5
 As noted above, the Trabues filed their briefs in pro per, and also did not file any 

reporters‘ transcripts.  The clerk‘s transcript, including the augment of the same that the 

Trabues filed, contains copies of many exhibits (including many photographs), some 

apparently admitted into evidence by the trial court and some not.  But whether or not 

admitted, many such exhibits are cited by the Trabues in their briefs, along with their trial 

court pleadings.  Clearly, citations to their pleadings and to exhibits that were not 

admitted into evidence at trial do not satisfy the requirement that a party to an appeal cite 

evidence included in the record of the trial court to support their contentions to an 

appellate court.  
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easement.  And, clearly, the trial court understood that the Trabues were, in the trial 

before it, ―disclaim[ing] any . . . interest‖ of the Connollys in any portion of lot 17.   

 With regard to the applicability of the doctrine of laches, again the Trabues do not 

discuss Keener in any of their briefs to us.  The only two cases they cite regarding that 

issue, Bryant v. Blevins (1994) 9 Cal.4th 47, 60 (Bryant) and Muktarian v. Barmby 

(1965) 63 Cal.2d 558 (Muktarian), do not undermine the principles stated in Keener in 

the slightest.  Bryant did not involve or address the issues of adverse possession, 

prescriptive easements, or the doctrine of laches; rather it involved the interpretation and 

application of the ―agreed-boundary doctrine.‖  (Bryant, supra, 9 Cal.4th at pp. 53-60.)   

 Muktarian was a case involving the application of the statute of limitations to a 

quiet title claim.  In its brief opinion in that case, the court included one sentence of dicta 

suggesting that laches might bar a quiet title action if the delay ―in bringing the action has 

prejudiced the claimant.‖  (Muktarian, supra, 63 Cal.2d at p. 561.)  However, clearly a 

quite title action is now considered to be one in law, not equity, and hence the doctrine of 

laches cannot apply.  (See, e.g., Code Civ. Proc., § 764.020, subd. (b); 5 Witkin, Cal. 

Procedure (5th ed., 2008) Pleading, § 662, ¶ 4; 3 Witkin, Cal. Procedure (5th ed. 2008) 

Actions, §§ 133-135.)  And, as the authority cited above confirms, this is especially true 

regarding actions to establish the right to a prescriptive easement.  (See, e.g., Arciero, 

supra, 17 Cal.App.4th at pp. 125-126; Frahm, supra, 12 Cal.App.3d at pp. 445-446.) 

C.  The Trial Court’s Rulings Regarding the Trabues’ Claims Were Correct. 

 As noted above, the trial court ruled against the Trabues on all their claims, 

including their tort claims for trespass, infliction of emotional distress, damage to real 

property, loss of profits, loss of property value, their claims for costs and attorney fees, 

and various and sundry other claims and assertions made by them.  Especially in view of 

the very inadequate record provided us, we conclude that these rulings must be affirmed. 

 For example, the very first issue raised by the Trabues relates to the ―Sleeping 

Judge,‖ i.e., an assertion that the trial judge in this case ―was dosing [sic] off throughout 

the course of the trial‖ and also appeared to be ―heavily medicated and somewhat 

confused at the time of our trial‖ and having a ―serious hearing disability‖ apparent in the 
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courtroom.  Needless to say, there is absolutely nothing in the record provided us 

supporting these assertions. 

 Similarly, the Trabues argue that the Connollys‘ action against former defendant 

Dobbs was barred by the statute of limitations, i.e., Code of Civil Procedure section 338, 

subdivision (d), which provided an ―absolute bar to recover damages‖ (against, 

presumably, Dobbs).  Obviously, this contention also has no relevance to the right of the 

Connollys to prevail in their quiet title/declaratory judgment action against the Trabues 

seeking to have a prescriptive easement declared as to the disputed portion of lot 17. 

 Next, the Trabues assert that they were denied access to the deposition taken of 

Dobbs by the Connollys‘ counsel because they were not, themselves, attorneys.  Again, 

this assertion is based entirely on their appellate briefs and has no support in the record 

provided us.  Nor do the Trabues cite to any. 

 Next, the Trabues raise several procedural issues they claim support their cross-

appeal, namely that (1) the trial court denied them costs because of an alleged delay in 

their filing of their memorandum of costs but (2) the delay was caused by the court‘s 

admitted ―clerical error‖ in belatedly transmitting its original judgment, and (3) the trial 

court erred in denying them costs and attorney fees pursuant to their motions for such. 

 We find no error by the trial court regarding these issues.  First of all, the 

Connollys‘ motion to strike the Trabues‘ claim for costs was based on four different 

grounds, i.e., that (1) their cost bill was not timely filed, (2) they were not the prevailing 

parties in the action considered as a whole, (3) their action could have been brought as a 

limited action (i.e., $25,000 or more under Code of Civil Procedure section 1033, 

subdivision (a)) but asked for over $500,000 in damages and they recovered none at all, 

and (4) some of the items sought by the Trabues were not recoverable as costs.  The trial 

court granted that motion with a simple order that did not specify its basis.  The Trabues 

argue only regarding the first issue, i.e., whether or not their cost bill was timely filed, 

and they thus omit addressing the other possible bases for the trial court‘s grant of the 

Connollys‘ motion.  On that ground alone, we can and do affirm the trial court‘s grant of 

the motion to strike the Trabues‘ cost bill.   
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 However, we also note that the Trabues‘ cost bill was, in fact, filed on January 31, 

2011, which was more than 15 days after the (belated, as conceded by the trial court) 

copy of the court‘s judgment was served on them on January 11, 2011.  This did not 

comply with the applicable rule of court.  (See Cal. Rules of Court, rule 3.1700(a).)  

 Regarding the trial court‘s denial of the Trabues‘ claim for attorney fees, we 

obviously must affirm that denial for the simple reason that the Trabues appeared in the 

trial court, as here, in pro per.  Attorney fees cannot, as a matter of law, be awarded 

parties appearing in pro per.  (See, e.g., PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 

1084, 1092.)  There is no evidence in the record, only documents not admitted into 

evidence but submitted by the Trabues as part of the record on appeal, that suggests they 

received and relied upon any advice from attorneys regarding this litigation.    

 Finally, the Trabues appeal from the trial court‘s denial of their several tort claims 

against the Connollys, i.e., claims for trespass, damage to real property, lost profits, 

emotional distress, etc.  The answers to these arguments are fairly simple: the trial court 

explicitly found that, with regard to all of these claims, during the two weeks of trial the 

Trabues simply had not presented it with any ―admissible evidence‖ of any such damages 

accruing to the Trabues because of any actions by the Connollys after the Trabues‘ 

January 2008 acquisition of lot 17.  It then added: ―Furthermore, there was no evidence 

of the value of any claimed damages and all such claimed damages are speculative in 

nature.  The court cannot speculate as to money damages.‖ 

 The trial court also specifically found that the Connollys ―did not engage in any 

outrageous conduct or intend to cause, or recklessly disregard the probability of causing 

emotional distress and that neither [of the Trabues] suffered severe or extreme emotional 

distress.‖ 

 The Trabues cite no evidence in the limited record before us contradicting these 

specific findings by the trial court.  And our review of the record has revealed none. 

IV. DISPOSITION 

 The amended judgment in favor of the Trabues on the declaratory relief, quiet 

title, and other claims brought against them by the Connollys in the FAC is reversed, and 
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the matter remanded to the trial court with directions to enter judgment in favor of the 

Connollys in a manner consistent with this opinion.  The amended judgment in favor of 

the Connollys on the claims brought against them by the Trabues is affirmed in its 

entirety.  Costs on appeal are awarded to the Connollys. 

 

       _________________________ 

       Haerle, Acting P.J. 

 

 

We concur: 

 

 

_________________________ 

Lambden, J. 

 

 

_________________________ 

Richman, J. 
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