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 These cross-appeals arise from a long-running dispute over a business deal gone 

sour.  In 1998, SCI California Funeral Services, Inc. (SCI), contracted with the 

predecessor of Five Bridges Foundation (Five Bridges) to purchase the assets of a 

cemetery in Colma, California.  The asset purchase agreement provided SCI would 

acquire certain real estate assets, including an option agreement to purchase additional 

cemetery acreage and an easement giving it signage rights on nearby property.  SCI, 

however, did not receive the option agreement or easement and sued Five Bridges, 

alleging breach of the asset purchase agreement and other claims.  Five Bridges 

countersued. 

 After disposing of a number of the claims prior to trial, the superior court rendered 

a decision that has satisfied neither party.  While the court ruled against SCI on SCI’s 

contractual claim regarding the option agreement, it ultimately found Five Bridges liable 

for breach of contract because of Five Bridges’s failure to deliver the easement.  It 

awarded SCI significant damages, although the sum was substantially less than SCI had 

sought.  SCI claimed it was the party prevailing on the contract and requested an award 

of attorney fees on that basis.  The trial court denied its request. 

 Both parties have appealed from the resulting judgment.  Five Bridges contends it 

was not liable on the contract for various reasons, and it disputes the validity and 

sufficiency of SCI’s damages evidence.  Among other conclusions, we determine that, in 

the circumstances of this case, the trial court properly relied on the unique value of the 

easement to the servient estate in determining SCI’s damages.  SCI seeks reversal of the 

trial court’s denial of its request for attorney fees.  We affirm the judgment, but reverse 

the attorney fee order in part. 

FACTUAL AND PROCEDURAL BACKGROUND 

 The long history of this case has produced a voluminous record.1  We set forth 

only those facts relevant to resolution of the issues on appeal.  We recite the facts in the 

                                              
1 Our review of the record has been hampered by both parties’ failure to comply with 

California Rules of Court, rule 8.204(a)(1)(C).  That rule requires record references in 
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manner most favorable to the judgment and resolve all conflicts and draw all inferences 

in favor of the prevailing party.  (Nwosu v. Uba (2004) 122 Cal.App.4th 1229, 1233, 

fn. 2.)  Many of the facts were hotly disputed, and we describe those evidentiary conflicts 

necessary to an understanding of the issues on appeal.  (See ibid.) 

Olivet Memorial Park 

 In approximately 1895, Olivet Memorial Park (Olivet) began operating a cemetery 

in Colma.  All of the land on which Olivet’s cemetery was located was owned by Cypress 

Abbey Company (Cypress Abbey), which also owned a cemetery known as Cypress 

Lawn.  Olivet would develop land owned by Cypress Abbey for cemetery purposes; and, 

as it sold gravesites, Olivet would pay Cypress Abbey a portion of the sales price.  Thus, 

under the terms of the contract between them, Olivet acquired land from Cypress Abbey 

and sold it as it was needed. 

 In the late 1970’s, Olivet and Cypress Abbey decided to restructure their 

relationship.  In 1982, each conveyed to the other various rights and interests, two of 

which are central to this litigation.  First, Olivet received an easement for signage 

purposes (the Ornamental Easement) in an area of Cypress Abbey’s property on both 

                                                                                                                                                  

briefs to be supported “by a citation to the volume and page number of the record where 

the matter appears.”  (Italics added.)  Under the rule, “[r]ecord citations must refer to the 

appropriate transcript, its volume number and the exact page number (e.g., ‘1 RT 25’).”  

(Eisenberg et al., Cal. Practice Guide: Civil Appeals and Writs (The Rutter Group 2011) 

¶ 9:37, p. 9-13 (rev. #1 2011).)  Here, the briefs refer only to page numbers and do not 

direct us to the volumes of the record in which those pages appear.  This has made our 

task particularly onerous, because the record on appeal is comprised of a joint 32-volume 

appendix, SCI’s separate two-volume appendix, and 18 volumes of reporter’s transcript, 

which together total over 10,000 pages.  Instead of providing us with volume numbers, 

counsel have cited to inserter tabs in the joint appendix.  While some courts have 

encouraged the use of such tabs (Doppes v. Bentley Motors, Inc. (2009) 174 Cal.App.4th 

967, 989), they cannot substitute for proper citation to the volume of the record.  (Cf. 

Wells Fargo Bank v. California Ins. Guarantee Assn. (1995) 38 Cal.App.4th 936, 939, 

fn. 1 [criticizing citation to tabs in joint appendix when rules require consecutive 

pagination].)  We advise counsel that we may strike noncompliant briefs.  (Cal. Rules of 

Court, rule 8.204(e)(2)(B).) 
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sides of Olivet Parkway at the intersection with El Camino Real.2  The terms of the 

Ornamental Easement permitted Olivet to place and maintain at that location “signs, 

embellishments and other structures as are appropriate and befitting to an entranceway of 

a cemetery.”  The Ornamental Easement would endure so long as Olivet or its successors 

were actively operating the cemetery and selling graves. 

 In addition to the Ornamental Easement, the parties entered into an agreement 

giving Olivet the option to purchase adjacent property from Cypress Abbey (the Option 

Agreement).  The option property consisted of two parcels—a 2.11-acre parcel and an 

8.71-acre parcel, a combined total of almost 11 acres.3  The additional property was 

necessary to enable Olivet to expand its cemetery and continue to make profits.4  The 

Option Agreement contained a provision governing how the parties would calculate the 

purchase price of property subject to the option.  In addition, section 12 of the Option 

Agreement stated, “should either party breach this Agreement, money damages would 

not be an adequate remedy for the non-breaching party and for that reason, the parties 

agree that each shall be entitled to specific performance of any term, covenant or 

condition of [the Option] Agreement.”  Both the Ornamental Easement and the Option 

Agreement were recorded on July 2, 1982. 

Olivet’s Negotiations With SCI and Cypress Abbey 

 In the mid-1990’s, Olivet began exploring the possibility of selling its cemetery 

assets.  In late 1995, Olivet began to furnish information to SCI so that SCI could 

evaluate whether to purchase those assets.  Kallgren represented Olivet in these 

                                              
2 In the record and in the briefs, the Ornamental Easement is referred to variously as an 

“ornamental easement,” a “signage easement,” an “ornamental signage easement,” and a 

“frontage easement.” 

3 At trial, the area of the larger parcel was sometimes put at 8.72 acres.  We will use the 

8.71-acre figure, but the discrepancy is not relevant to the issues on appeal. 

4 As Olivet’s president, Edward Kallgren, explained at trial, a cemetery having no 

further inventory to sell ceases to operate as a profit-making cemetery business and 

essentially becomes a memorial park.  It generally assumes nonprofit status and, using its 

endowment care fund or other resources, continues to maintain the property for the 

benefit of those buried there. 
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discussions; his primary contacts at SCI were Lowell Kirkpatrick, Jr., SCI’s director of 

corporate development, and Kirkpatrick’s assistant, Deborah Fisher Young. 

 SCI was seeking to acquire a cemetery that would have a useful life of 40 to 50 

years.  Because Olivet’s existing inventory was very limited, SCI was only interested in 

acquiring its assets if the deal included the option to acquire additional land for graves 

from Cypress Abbey.  It was clear that SCI would not have gone forward with the 

transaction if it had not included the option to acquire the additional acreage.  Kallgren 

was aware of the importance SCI attached to the ability to acquire additional land for 

graves. 

 After it had entered into discussions with SCI, on November 26, 1996, Olivet 

informed Cypress Abbey it intended to exercise its option to buy the 2.11-acre parcel.  

Olivet proposed a purchase price based upon the formula contained in the Option 

Agreement.  Cypress Abbey did not respond to Olivet’s notice for several months.  When 

Cypress Abbey did respond, it disagreed with Olivet’s calculation of the purchase price.  

In addition, Cypress Abbey indicated its desire to discuss other issues.  Among them was 

Olivet’s possible release of the Ornamental Easement, in exchange for which Cypress 

Abbey would provide Olivet with a new water well. 

 Eventually, at a meeting on January 8, 1998, at which a number of issues were 

discussed, Olivet and Cypress Abbey reached an agreement on the sale price for the 2.11 

acres.  After the meeting, Kallgren exchanged correspondence with Cypress Abbey’s 

counsel, Peter Wohlfeiler.  On the day following the meeting, Wohlfeiler sent Kallgren a 

draft letter agreement summarizing what Olivet and Cypress Abbey had agreed upon.  

The draft letter agreement dealt with both the sale of the 2.11-acre parcel and Olivet’s 

release of the Ornamental Easement to Cypress Abbey.  Wohlfeiler’s draft called for 

Olivet to pay $800,000 for the 2.11-acre parcel.  Regarding the Ornamental Easement, 

the draft letter agreement stated that “Olivet and [Cypress Abbey] have agreed as 

follows:  [¶] . . . Olivet will release all of its right, title and interest in the [Ornamental 

Easement] . . . .”  (Italics added.)  In return for release of the Ornamental Easement, 

Olivet and Cypress Abbey would enter into an agreement giving Olivet the right to drill a 
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well within the area burdened by the easement.  Wohlfeiler stated he believed his letter 

“accurately and completely set[] forth the agreement reached on January 8,” but he 

invited Kallgren to identify any inaccuracies. 

 Kallgren responded to Wohlfeiler’s letter on January 12, stating, “[t]he agreement 

respecting the [Ornamental Easement] was and is separate and independent of our 

agreements respecting the 2.11 acres,” and insisting the proposal be modified to reflect 

that.  On January 19, Wohlfeiler replied with a revised letter agreement incorporating 

Kallgren’s suggestions.  While it stated that the agreement regarding the Ornamental 

Easement was “separate and independent” and “not in any respect contingent upon any 

term or provision relating to the purchase and sale of” the 2.11 acres, it reiterated that 

Olivet and Cypress Abbey had agreed Olivet would release the Ornamental Easement.  

This proposed agreement was not signed by the parties.  Instead, Olivet and Cypress 

Abbey executed an agreement drafted by Kallgren addressing only the sale of the 2.11-

acre parcel.  In a January 22, 1998 letter to Kallgren returning the signed copy of that 

agreement, Wohlfeiler wrote that he expected Olivet to continue to discuss the well 

agreement “so that Olivet’s release of the [Ornamental Easement] can be consummated in 

due course.” 

 Although Olivet and Cypress Abbey had settled upon the purchase price for the 

2.11 acres in January 1998, the sale of the parcel did not close until September 29 of that 

year, because they disputed what they had agreed to regarding the other issues discussed 

at the meeting.  Kallgren testified that at the January 8, 1998 meeting, he had reached 

only a “gentleman’s agreement” with Cypress Abbey regarding Olivet’s release of the 

Ornamental Easement.  Kallgren later insisted that the agreement to release the 

Ornamental Easement had not been finalized and that there was no linkage between that 

agreement and Cypress Abbey’s sale of the 2.11 acres.  Cypress Abbey, on the other 

hand, viewed the matter differently.  It contended Olivet had agreed at the meeting to 

release the Ornamental Easement to Cypress Abbey and Cypress Abbey had only 

assented to the sale of the 2.11 acres in reliance upon Olivet’s agreement to relinquish the 

Ornamental Easement. 
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 On March 19, 1998, Olivet and SCI executed a letter of intent regarding SCI’s 

purchase of Olivet’s assets.  During the negotiations between the two entities, Kallgren 

did not tell SCI that he had reached an agreement to relinquish the Ornamental Easement 

to Cypress Abbey.  Instead, he told SCI’s Kirkpatrick there was no legally binding 

agreement, but rather only an agreement to negotiate further with Cypress Abbey on the 

issue.  He also did not tell SCI that there were questions about the enforceability of the 

Option Agreement. 

The Asset Purchase Agreement and Closing of the Sale 

 On July 16, 1998, Olivet and SCI executed an asset purchase agreement (APA) for 

the sale of Olivet’s cemetery business to SCI.  SCI paid a lump sum of $11 million for 

the assets provided for in the APA.  In return for the purchase price, in addition to other 

assets, SCI acquired from Olivet “all right, title and interest” in the “real property located 

at 1601 Hillside Boulevard, Colma, California.”  The Ornamental Easement was included 

among the real property interests transferred to SCI pursuant to the APA.  Also among 

the assets was “the real property Option Agreement.” 

 Article VI of the APA contained a number of postclosing covenants.  Section 6.4 

of the APA confirmed that the Option Agreement was among the assets SCI was 

acquiring.  That section also stated:  “[Olivet] has exercised the option pursuant to the 

Option Agreement to purchase approximately 2.11 acres. . . .  Immediately following the 

Closing, [SCI] shall exercise the Option Agreement with respect to the remaining acreage 

thereunder by executing and delivering to Cypress Abbey . . . a notice of exercise in the 

form of the exercise letter attached hereto as Exhibit E . . . .  [SCI] and [Olivet] shall use 

their reasonable efforts to negotiate the lowest purchase price possible in connection with 

such transaction, which negotiation shall be conducted on an arm’s length basis 

independent of any other factors or transactions.” 

 The sale of Olivet’s assets was scheduled to close in late September 1998.  But 

because of its disagreement with Olivet concerning the negotiations over the Ornamental 

Easement, Cypress Abbey refused to complete the agreed-upon sale of the 2.11 acres, and 

SCI was unwilling to go forward with the purchase of Olivet’s assets unless the 
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additional acreage was included.  At Olivet’s request, SCI’s Kirkpatrick confirmed to 

Cypress Abbey’s counsel that, within 20 days of closing of SCI’s purchase of Olivet’s 

assets, SCI would be “willing to negotiate in good faith” with Cypress Abbey regarding 

the release of the Ornamental Easement.  After Olivet threatened to seek damages from 

Cypress Abbey if it failed to complete the sale, Cypress Abbey relented and executed the 

necessary sale documents.  The sale of Olivet’s assets closed on September 30, 1998.5 

 Immediately prior to closing, Olivet had provided SCI with an updated schedule of 

all contracts to which Olivet was a party.  One of the schedules included some 

correspondence from counsel for Cypress Abbey in which Cypress Abbey asserted its 

position that Olivet had already agreed to release the Ornamental Easement.  While the 

schedules did include Olivet’s agreement with Cypress Abbey for the purchase of the 

2.11 acres, they did not include Wohlfeiler’s letters of January 19 and 22, 1998, in which 

Cypress Abbey clearly took the position that Olivet had agreed to release the Ornamental 

Easement. 

SCI’s Negotiations With Cypress Abbey 

 On October 1, 1998, SCI informed Cypress Abbey of its exercise of the option to 

buy the additional 8.71 acres.  In December 1998, SCI vice-president Dann Narveson met 

with Cypress Abbey representatives to discuss the purchase.  Narveson testified that the 

meeting “self-destructed” when Cypress Abbey made clear it was unwilling to discuss 

anything until SCI agreed to release the Ornamental Easement.  Cypress Abbey’s 

representatives told Narveson Olivet had already agreed to reconvey the Ornamental 

Easement prior to SCI’s acquisition of Olivet’s assets.  The meeting ended abruptly after 

this announcement without any agreement on the option acreage. 

 Narveson then discussed the matter by phone with Kallgren, who told him there 

was no such agreement between Olivet and Cypress Abbey.  On May 4, 1999, Narveson 

wrote to Kallgren requesting copies of earlier correspondence between Olivet and 

                                              
5 At some time after Olivet sold its cemetery assets to SCI, Olivet became a charity and 

changed its name to Five Bridges.  From this point forward, we will refer to the entity as 

Five Bridges save when the context requires otherwise. 
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Cypress Abbey that had not previously been given to SCI.  Kallgren responded the 

following day and provided Narveson with several documents, many of which had not 

been included in the schedules Olivet furnished to SCI as of the closing date.  Among 

these documents were letters between Olivet and Cypress Abbey relating to the 

discussions surrounding the agreement they had reached on January 8, 1998, regarding 

the transfer of the 2.11-acre parcel and Cypress Abbey’s understanding of the agreement 

with respect to the Ornamental Easement.  Not included were Wohlfeiler’s letters of 

January 9 and 19, 1998, in which Cypress Abbey asserted its position that Olivet had 

definitively agreed to release the Ornamental Easement. 

 After Narveson consulted with Kallgren regarding the calculation of a price for the 

8.71-acre parcel, on July 20, 1999, SCI offered Cypress Abbey $3.21 million for the land.  

Cypress Abbey did not respond to the offer.  Counsel for SCI then wrote to Cypress 

Abbey demanding that it comply with the terms of the Option Agreement.  Counsel for 

Cypress Abbey responded, disputing SCI’s interpretation of the Option Agreement and 

asking SCI to confirm “whether it intend[ed] to promptly and unconditionally release the 

[Ornamental Easement].” 

The Cypress Abbey Litigation 

 On October 7, 1999, SCI sued Cypress Abbey in San Mateo Superior Court 

seeking declaratory relief and specific performance of the Option Agreement (the 

Cypress Abbey litigation).  SCI asked the court to declare the purchase price for the 

remaining 8.71 acres under the terms of the Option Agreement, and it requested that the 

court order Cypress Abbey to transfer that acreage to SCI in return for the purchase price 

SCI had calculated.  Cypress Abbey responded by filing a cross-complaint against SCI 

and Five Bridges.  In its cross-complaint, Cypress Abbey asked the court to cancel the 

Option Agreement, quiet title to the 8.71 acres, and enforce specifically its earlier 

agreement with Olivet to reconvey the Ornamental Easement.  It claimed that at the 

January 8, 1998 meeting, Olivet had entered into an enforceable oral contract to release 

the Ornamental Easement.  Cypress Abbey asserted it had agreed to sell the 2.11-acre 

parcel at a reduced price in reliance on this oral agreement. 
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 After faxing Cypress Abbey’s cross-complaint to Kallgren, on January 28, 2000, 

SCI’s counsel called Five Bridges’s counsel to tender to Five Bridges the defense of 

Cypress Abbey’s cross-complaint.  Having received no response to the oral tender, 

counsel tendered the defense in writing.  Five Bridges did not accept SCI’s tender of 

defense and instead tendered its own defense of the Cypress Abbey litigation to SCI. 

 In May 2002, the court entered judgment in the Cypress Abbey litigation.  The 

court found the Option Agreement provided no viable mechanism for determining a 

purchase price for the additional acreage and further ruled the Option Agreement was not 

specifically enforceable.  It therefore entered judgment in favor of Cypress Abbey on 

SCI’s claims.  The court also found there was an enforceable oral agreement for 

reconveyance of the Ornamental Easement, and it ordered specific enforcement of that 

agreement.  It also quieted title to the “Frontage Area” in Cypress Abbey’s favor, 

extinguished the Ornamental Easement, and ordered Cypress Abbey to grant SCI a well 

easement. 

The Action Below 

 SCI filed this action on July 1, 2003.  It later filed a first amended complaint 

(FAC) alleging 13 causes of action.  A demurrer, various motions for summary 

adjudication, and a stipulation eliminated all but three of SCI’s causes of action, leaving 

for trial its claims for breach of contract, unjust enrichment, and express contractual 

indemnity. 

 Five Bridges filed a cross-complaint asserting five causes of action, including 

declaratory relief, breach of contract, and unjust enrichment.  In addition, it sought 

indemnification from SCI for the attorney fees and costs Five Bridges had incurred as a 

result of its involvement in the Cypress Abbey litigation.  Prior to trial, the court below 

ruled that Five Bridges’s claim for unjust enrichment was moot. 

 The action was tried to the court in March and April 2007.  On October 16, 2007, 

the trial court announced its tentative decision in which it informed the parties that it 

would issue an amended tentative decision within 30 days.  The amended tentative 
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decision was not issued until almost a year later, on October 8, 2008.  Both parties filed 

objections to the amended tentative decision and offered proposed findings to the court. 

The Final Statement of Decision 

 The trial court filed its final statement of decision on February 10, 2009.  

Regarding the Option Agreement, the court found SCI had assumed all risks as to its 

ability to negotiate with Cypress Abbey for additional land under that agreement.  It 

therefore determined Five Bridges had not breached the APA with respect to the Option 

Agreement. 

 In contrast, the court found Five Bridges had breached the APA by failing to 

convey the Ornamental Easement to SCI.  It made the following findings on this issue:  

Regardless of the terms of the Option Agreement, Cypress Abbey had only been willing 

to sell the 2.11-acre parcel to Olivet if Olivet would agree to reconvey the Ornamental 

Easement.  Kallgren negotiated a swap of the Ornamental Easement in exchange for 

water rights but did not adequately disclose this agreement with Cypress Abbey in the 

APA.  Specifically, although SCI knew Olivet was in negotiations with Cypress Abbey 

over the exchange of the Ornamental Easement for a well, SCI was affirmatively told 

there was no final agreement with Cypress Abbey at the time the APA was 

consummated.  In addition, SCI was told Olivet was selling the Ornamental Easement to 

SCI as part of the APA.  It was not fully disclosed to SCI that Olivet had had to promise 

release of the Ornamental Easement to get the 2.11 acres for the agreed price of 

$800,000.  Finally, Olivet told Cypress Abbey and SCI that it was up to them to finalize 

the negotiations for any swap of the Ornamental Easement after the close of the sale of 

Olivet’s assets.  The trial court criticized Kallgren’s “lack of candor” in this regard. 

 This led to the breakdown of negotiations between SCI and Cypress Abbey over 

SCI’s exercise of the option for the 8.71-acre parcel, because SCI assumed it was under 

no obligation to give up the Ornamental Easement and could use it as a bargaining chip in 

those negotiations.  SCI did not know Olivet had already cashed in that bargaining chip to 

induce Cypress Abbey to sell the 2.11-acre parcel.  Cypress Abbey, on the other hand, 

assumed it already had a deal to swap the Ornamental Easement for a water well, with 
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only the details of the well rights left to be negotiated.  As a result, SCI and Cypress 

Abbey were unable to reach agreement on a price for the 8.71 acres, and SCI sued to 

enforce the Option Agreement.  The result of that action was a judgment ordering that the 

Ornamental Easement be deeded to Cypress Abbey.  Thus, although the APA was clear 

that SCI was purchasing the Ornamental Easement, Olivet did not own the easement as it 

had already made an enforceable promise to convey it to Cypress Abbey. 

 The trial court also found Five Bridges had breached the express indemnity 

provisions of the APA by failing to assume defense of the cross-complaint in the Cypress 

Abbey litigation and by refusing to pay the amount of the resulting postjudgment 

settlement.  The court awarded SCI no damages on this claim, however, because SCI had 

failed to segregate the fees expended in defense of Cypress Abbey’s cross-complaint, 

which were subject to indemnity, from those expended in prosecuting its complaint 

against Cypress Abbey, which were not.  The court rejected Five Bridges’s claim that it 

was entitled to indemnity from SCI. 

 The court found SCI’s claim for unjust enrichment either redundant or mooted by 

SCI’s election to seek a remedy for breach of contract.  Even if the claim had not been 

mooted, the trial court found that, to the extent Five Bridges was enriched, such 

enrichment was not unjust.  Since it was awarding SCI damages for loss of the 

Ornamental Easement, it determined any damage award for unjust enrichment would be 

redundant. 

 After it rejected Five Bridges’s affirmative defenses based on the statute of 

limitations and the limitations provisions of the APA, the trial court turned to the issue of 

damages.  It noted SCI had presented expert evidence on the damages resulting from the 

failure to convey the Ornamental Easement, but Five Bridges had not.  It applied the 

measure of damages prescribed by Civil Code section 3300,6 and relying upon the 

                                              
6 Civil Code section 3300 provides that in cases involving a breach of contract, “the 

measure of damages, except where otherwise expressly provided by this code, is the 

amount which will compensate the party aggrieved for all the detriment proximately 
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testimony of SCI’s expert real estate appraiser, David Snively, concluded SCI suffered 

approximately $1.7 million in damages from loss of the Ornamental Easement.  The court 

specifically considered the Ornamental Easement’s potential value to SCI as a bargaining 

chip in its negotiations with Cypress Abbey.  It noted the Ornamental Easement 

effectively precluded Cypress Abbey from making any use of its servient estate,7 which 

meant that while the Ornamental Easement might have little value to others, its 

extinguishment was of great value to Cypress Abbey. 

 The trial court awarded SCI $1.7 million for breach of contract.  It found there was 

no “non-prevailing party” within the meaning of the APA’s attorney fee clause.  It 

deemed SCI the prevailing party for purposes of statutory costs. 

Further Proceedings 

 Five Bridges filed further objections to the final statement of decision and asked 

the trial court to deem its final statement of decision a proposed statement of decision.  

The trial court denied the request and let stand its final statement of decision.  The court 

entered judgment on July 6, 2009, awarding SCI damages of $1.7 million plus $290,417 

in prejudgment interest, for a total of $1,990,417.  The trial court denied Five Bridges’s 

motion for new trial. 

 SCI moved for an award of attorney fees.  After a hearing, the trial court denied 

SCI’s motion. 

 Both parties filed appeals from the judgment.  Five Bridges also appealed the 

denial of its motion for new trial. 

DISCUSSION 

 The parties challenge different aspects of the judgment.  In its appeal, Five 

Bridges raises a host of issues.  First, its principal argument is that SCI failed to introduce 

                                                                                                                                                  

caused thereby, or which, in the ordinary course of things, would be likely to result 

therefrom.” 

7 The property burdened by an easement is called the “servient estate,” while the 

property to which the easement is appurtenant is called the “dominant estate.”  

(Blackmore v. Powell (2007) 150 Cal.App.4th 1593, 1599.) 
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legally sufficient and substantial evidence of its damages.  Second, Five Bridges claims it 

did not breach the APA by failing to transfer the Ornamental Easement.  Third, it asserts 

SCI’s breach of contract claims were not timely filed.  Fourth, Five Bridges challenges 

the trial court’s finding in SCI’s favor on the claim for express indemnity.  Fifth, it asks 

us to modify the judgment to correct what it claims is a computational error.  Sixth, it 

contends it was entitled to recover from SCI the expenses it incurred in the Cypress 

Abbey litigation. 

 For its part, SCI appeals from the trial court’s denial of its request for attorney 

fees.  It has also filed a conditional appeal of the trial court’s summary adjudication of its 

claim for breach of express warranties.8 

 We first address the issues presented in Five Bridges’s appeal.  We then turn to 

SCI’s appeal of the ruling on attorney fees. 

I. SCI Introduced Legally Sufficient Proof of Its Damages 

 Five Bridges argues it is entitled to judgment because SCI failed to prove any 

damages.  In Five Bridges’s view, the only proper measure of damages from the loss of 

an appurtenant easement is the diminution in value of the dominant estate served by that 

easement.  Because SCI introduced no evidence valuing the Ornamental Easement under 

this methodology, Five Bridges asserts that SCI has not proved any damages.  Five 

Bridges next contends that Snively’s valuation testimony was inadmissible.  Finally, Five 

Bridges argues that even if Snively’s testimony was properly admitted, it does not 

constitute substantial evidence to support the judgment.  We will address these arguments 

in turn. 

                                              
8 SCI states in its brief that it has filed this conditional appeal only to preserve its right 

in event of reversal of the judgment but will withdraw its appeal from this order if we 

affirm the judgment.  Because we affirm the judgment in SCI’s favor and reverse only the 

trial court’s denial of attorney fees to SCI, we will treat SCI’s conditional appeal as 

withdrawn and will not address it.  SCI has also withdrawn its appeal from the trial 

court’s order granting two other motions for summary adjudication and from the trial 

court’s ruling on a motion for reconsideration. 
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A. Standard of Review 

 Our review of the trial court’s damage award proceeds in two steps.  “[W]e first 

consider the legal measure of damages to be awarded.  We then turn to the proper way to 

determine the value of the elements considered in that measure.”  (New West Charter 

Middle School v. Los Angeles Unified School Dist. (2010) 187 Cal.App.4th 831, 843 

(New West).)  Where there is more than one legally permissible measure of damages, the 

trial court’s choice of a particular measure under the specific circumstances of the case is 

a matter of discretion.  (Ibid., citing GHK Associates v. Mayer Group, Inc. (1990) 224 

Cal.App.3d 856, 873 (GHK).)  On the other hand, “whether a certain measure of damages 

is permissible given the legal right the defendant has breached, is a matter of law, subject 

to de novo review.  [Citation.]”  (New West, at p. 843.) 

 Here, the parties agree Civil Code section 3300 provides the proper legal measure 

of damages.  Thus, assuming it breached the APA by failing to convey the Ornamental 

Easement, Five Bridges does not dispute that SCI “should receive as nearly as possible 

the equivalent of the benefits of performance.”  (Brandon & Tibbs v. George Kevorkian 

Accountancy Corp. (1990) 226 Cal.App.3d 442, 455 (Brandon & Tibbs).)  The parties’ 

disagreement concerns how to quantify those benefits.  Five Bridges contends the only 

legally permissible way to calculate the benefits SCI would have received from the 

promised performance is to determine the diminution in value to the dominant cemetery 

estate caused by the loss of the Ornamental Easement.  We review this contention de 

novo.  (Toscano v. Greene Music (2004) 124 Cal.App.4th 685, 691 [whether plaintiff is 

entitled to recover lost wages under promissory estoppel theory is question of law subject 

to de novo review].)  We review for abuse of discretion the trial court’s selection of the 

basis on which to compute SCI’s damages.  (See GHK, supra, 224 Cal.App.3d at 

pp. 873-874.)  Five Bridges’s claims that the evidence was insufficient to sustain the 

damage award are subject to substantial evidence review.  (Id. at p. 873.) 

B. Five Bridges Has Forfeited Its Objection to Snively’s Methodology 

 SCI initially contends that Five Bridges has forfeited its right to object to 

Snively’s opinion on the grounds it raises on appeal.  SCI points out that Five Bridges 
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filed a motion in limine to exclude Snively’s testimony on three different grounds, but it 

did not present to the trial court the objection it raises in this court.9 

 We agree that Five Bridges has forfeited this challenge by failing to make an 

objection below that satisfies the requirements of Evidence Code section 353.10  At no 

time before or during trial did Five Bridges argue that the only proper measure of 

damages for the loss of an appurtenant easement was the diminution in value to the 

dominant estate.  In fact, this argument was first articulated in Five Bridges’s request for 

a statement of decision, which it filed in November 2008, almost a year and a half after 

the conclusion of trial.  Five Bridges cites one instance in which it objected during trial, 

but in that case it simply attacked Snively’s testimony as irrelevant and “speculative.”  It 

also quotes a sentence from its posttrial brief in which it argued Snively’s opinion had 

“no support in logic, precedent, custom or practice,” but this phrase appeared under a 

heading that again claimed the opinion was too speculative to support an award of 

damages. 

 We conclude Five Bridges’s objections did not satisfy the requirements of 

Evidence Code section 353 because they were neither timely nor sufficiently specific.  

Five Bridges’s objection that Snively had employed a legally impermissible methodology 

was first made more than a year after the close of the evidence and thus was far too late 

to be timely.  (See Mosesian v. Pennwalt Corp. (1987) 191 Cal.App.3d 851, 865 [hearsay 

objection to expert’s opinion untimely where made as motion for mistrial after the expert 

finished testifying]; Rodriguez v. McDonnell Douglas Corp. (1978) 87 Cal.App.3d 626, 

                                              
9 Below, Five Bridges argued Snively’s testimony should be excluded because:  (1) SCI 

had improperly instructed him not to answer questions at his deposition; (2) his testimony 

was too subjective to assist the trier of fact; and (3) his testimony was not relevant as it 

pertained only to damages, and SCI could not establish a prima facie case of liability. 

10 Evidence Code section 353 provides in relevant part:  “A verdict or finding shall not 

be set aside, nor shall the judgment or decision based thereon be reversed, by reason of 

the erroneous admission of evidence unless:  [¶] (a) There appears of record an objection 

to or a motion to exclude or to strike the evidence that was timely made and so stated as 

to make clear the specific ground of the objection or motion . . . .” 
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658-660 [objection to expert testimony untimely where made after expert had finished 

testifying]; San Bernardino County Flood Control Dist. v. Sweet (1967) 255 Cal.App.2d 

889, 901 (Sweet) [plaintiff forfeited objection to admittedly improper testimony of 

valuation witness where plaintiff did not move to strike testimony until after witness was 

cross-examined].)  Had Five Bridges raised its current objection in either its motion in 

limine or at trial, SCI would have had the opportunity to meet that objection by 

attempting to correct the alleged infirmity.  (See Rodriguez, at p. 660.)  Permitting Five 

Bridges to raise this objection at the eleventh hour would be fundamentally unfair to SCI. 

 Moreover, the objections Five Bridges did make prior to trial and during Snively’s 

testimony did not include the ground Five Bridges now argues on appeal.  As the 

California Supreme Court has explained, “[a]n objection to evidence must generally be 

preserved by specific objection at the time the evidence is introduced; the opponent 

cannot make a ‘placeholder’ objection stating general or incorrect grounds (e.g., 

‘relevance’) and revise the objection later in a motion to strike stating specific or 

different grounds.”  (People v. Demetrulias (2006) 39 Cal.4th 1, 22, italics added; see id. 

at pp. 21-22 [objection that testimony lacked foundation, was speculative, or was 

nonresponsive insufficient to preserve for appeal claim that testimony constituted 

improper character evidence].)  Five Bridges’s objections that Snively’s testimony was 

speculative and irrelevant did not encompass its present claim that Snively employed a 

legally improper methodology for valuing the Ornamental Easement.  (See People v. 

Mills (2010) 48 Cal.4th 158, 206-207 [defendant forfeited objection to admission of 

exhibits where he objected generally but did not raise specific concerns presented on 

appeal]; People v. Polk (2010) 190 Cal.App.4th 1183, 1194 [defendant forfeited 

objection to substantive adequacy of Miranda warnings although she had raised other 

objections based on Miranda].)  As a result, Five Bridges cannot now contest the 

admissibility of Snively’s testimony on this ground because at trial it failed to state this 
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ground in support of its objection.11  (Mosesian v. Pennwalt Corp., supra, 191 

Cal.App.3d at p. 865.) 

 Finally, we note that Kallgren’s own testimony on the value of the Ornamental 

Easement was not phrased in terms of the diminution in value of Olivet’s dominant 

cemetery estate.  Kallgren claimed the Ornamental Easement was a “white elephant” 

because it imposed a burden for maintenance and was not serving any particularly useful 

purpose.  When Five Bridges’s counsel asked Kallgren to express an opinion on the value 

of the Ornamental Easement, he asked for its value “in dollars” and not in terms of “value 

to the business.”  It does not appear Kallgren was ever asked specifically how the 

presence or absence of the Ornamental Easement affected the value of the dominant 

estate.  Thus, the testimony of Five Bridges’s own witness was inconsistent with the 

measure of damages it now contends should have been applied.  This reinforces our 

conclusion that Five Bridges failed to make a timely and specific objection to Snively’s 

valuation methodology. 

C. The Cases Upon Which Five Bridges Relies Are Not Controlling 

 Even if Five Bridges had properly preserved its objection to Snively’s 

methodology, we would find it unpersuasive.  Citing cases involving the condemnation of 

access and water supply easements, Five Bridges argues the only proper way to determine 

the value of the loss of the Ornamental Easement is to assess the diminution in the value 

of the dominant estate caused by that loss.  The trial court distinguished these cases on 

their facts, because they generally involve “an easement for the right to pass over the land 

                                              
11 None of the cases Five Bridges cites supports the argument that its objections were 

sufficiently timely and specific.  (See People v. Carpenter (1999) 21 Cal.4th 1016, 1055-

1056 [propriety of defendant’s impeachment with prior convictions preserved for appeal 

where defendant objected to the use of the convictions at pretrial hearing]; People ex rel. 

Brown v. Tri-Union Seafoods, LLC (2009) 171 Cal.App.4th 1549, 1570 [trial court 

responded to objections to statement of decision; Evid. Code, § 353 not at issue]; Boston 

v. Penny Lane Centers, Inc. (2009) 170 Cal.App.4th 936, 950-954 [court held objection 

to expert testimony not forfeited but reviewed only objections raised in motion in 

limine].)  Five Bridges has produced no case in which a court has permitted a party to 

raise on appeal an objection to expert testimony made so long after the close of trial. 
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of another or have water travel over the land of another.”  (See Harman v. City and 

County of San Francisco (1972) 7 Cal.3d 150, 167 (Harman) [easements of ingress and 

egress]; Hemmerling v. Tomlev, Inc. (1967) 67 Cal.2d 572, 575 (Hemmerling) [easement 

to provide water for irrigation]; Redevelopment Agency v. Tobriner (1989) 215 

Cal.App.3d 1087, 1091 (Tobriner) [parking and ingress and egress easement]; People ex 

rel. Dept. of Public Works v. Logan (1961) 198 Cal.App.2d 581, 586 (Logan) [easement 

of ingress and egress].)  In contrast, the Ornamental Easement does not require travel 

over another owner’s property to obtain the benefit of the easement, and as the trial court 

found, the land burdened by the Ornamental Easement “does not physically touch the 

land owned by SCI.”  Five Bridges asserts that the purpose of the Ornamental Easement 

and the uses it permits are not a reason to depart from the valuation methodology used in 

eminent domain cases, but it does not tell us why the legal rule it advocates must 

necessarily apply outside of the eminent domain context.  (Cf. Meakin v. Steveland, Inc. 

(1977) 68 Cal.App.3d 490, 503 [rejecting use of measure of value used in condemnation 

cases where city’s sale of public land was “more akin to any transaction negotiated 

between two private parties”]; see id. at pp. 502-504.) 

 We agree that in eminent domain cases, courts have measured the value of a 

condemned appurtenant easement by the diminution in the market value of the dominant 

estate caused by loss of the easement.  (Harman, supra, 7 Cal.3d at p. 167; Hemmerling, 

supra, 67 Cal.2d at p. 575; Tobriner, supra, 215 Cal.App.3d at p. 1099; Logan, supra, 

198 Cal.App.2d at p. 586.)  Although we do not question the holdings of those cases, 

none of them suggests that no other legal measure of damages would be permissible in 

the very different factual context presented here.  That courts have approved one method 

of proving a particular category of damages does not mean that no other method is 

permissible.  (See Pacific Scientific Co. v. Glassey (1966) 245 Cal.App.2d 831, 842 

[actual sales are a proper basis, but not the only basis, for determining profits that would 

have been earned but for breach of distributorship contract].)  And where, as here, the 

trial court must value an asset for which there is no relevant, comparable market, it may 

consider any valuation methodology that is just, equitable, and not inconsistent with 
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California law.  (People ex rel. Dept. of Transportation v. Clauser/Wells Partnership 

(2002) 95 Cal.App.4th 1066, 1082 (Clauser/Wells); Evid. Code, § 823.)  Because of these 

factual and legal distinctions, the cases Five Bridges cites would not be controlling even 

if Five Bridges had made a timely and specific objection to Snively’s valuation 

methodology.  (See, e.g., American Federation of Labor v. Unemployment Ins. Appeals 

Bd. (1996) 13 Cal.4th 1017, 1039 [“ ‘cases are not authority for propositions not 

considered’ ” therein].) 

 Moreover, the holdings of the cases upon which Five Bridges relies are less 

sweeping than claimed.  For example, Hemmerling, supra, 67 Cal.2d 572, explained the 

compensation due to owners of a condemned water easement:  “When, as in this case, the 

easements are appurtenant and can be used only to provide water for irrigation of the 

dominant estates, the value of each easement is the diminution in the market value of the 

dominant tenement caused by its loss.  [Citations.]”  (Id. at pp. 575-576, italics added.)  

The italicized language indicates the California Supreme Court concluded only that this 

measure of value was appropriate to the type of easement there at issue, not that this was 

the measure by which all appurtenant easements must be valued. 

 Five Bridges seeks support in the following sentence from Harman, supra, 7 

Cal.3d at page 167:  “Modern appraisal practice dictates that the value of an easement be 

determined by comparing the market value of the dominant estates before and after the 

easement is terminated.”  In the very next sentence, however, the court explained that 

“ ‘[t]he general rule is that the [value] of access rights is the difference in the market 

value of the [abutting] property before the taking of the access rights and its market value 

after the taking, considering its highest and best use. . . .’  [Citations.]”  (Ibid., italics 

added.)  By referring to the appraisal practice used to value access easements, Harman 

did not purport to establish an invariable rule for the valuation of all appurtenant 

easements regardless of their nature.12  (Cf. id. at p. 168 [in selling vacated streets, city 

                                              
12 Indeed, the proper method for determining the value of an appurtenant easement was 

not the central issue in Harman.  Rather, the court was asked to resolve whether the City 

and County of San Francisco’s practice of valuing all easements of ingress and egress at 
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“must recognize and compensate for the variation in easement values that result from the 

divergent ‘highest and best uses’ of the [abutting] parcels”].) 

 Equally inapposite here is Tobriner, supra, 215 Cal.App.3d 1087.  In that case, 

Division Three of this court explained the rationale underlying the rule that the value of a 

condemned appurtenant easement is determined “through the measurement of the value 

of the dominant tenement before and after the taking.”  (Id. at p. 1101, fn. 9.)  This 

measurement is used in condemnation cases because “[a]ppurtenant easements have no 

use or value apart from the dominant tenements the easements were created to serve; 

there can be no market for such easements apart from the dominant tenement.”  (Ibid.)  

The reason there is generally no market for appurtenant easements is because they may 

not be severed from the dominant estate and transferred separately from it.  (Leggio v. 

Haggerty (1965) 231 Cal.App.2d 873, 880.)  They may, however, be released to the 

owner of the servient estate, and such a conveyance extinguishes the easement.  (Ibid.)  In 

this case, the claimed value of the Ornamental Easement was as an asset that could be 

sold or traded to Cypress Abbey.  Tobriner simply did not consider the measure of 

damages that might be appropriate for breach of a contract to convey an easement having 

demonstrable value as an asset to be sold or traded to the owner of the servient estate. 

D. Compensatory Damages for the Loss of the Ornamental Easement 

 Five Bridges contends the trial court’s task in assessing damages was “to 

determine whether any damages were caused by the failure to convey one asset”—the 

Ornamental Easement.  With this much, we agree.  Five Bridges’s argument, however, 

ignores the damage theories SCI presented and the evidence concerning the value of the 

Ornamental Easement.  Before we address Five Bridges’s other challenges to Snively’s 

testimony, it is helpful to understand what damages SCI sought below and the losses for 

which the damages were intended to compensate. 

                                                                                                                                                  

50 percent of the unencumbered fee value violated a provision of the San Francisco 

Charter requiring the city to obtain 90 percent of the rationally determined market value 

of all public property offered for sale.  (Harman, supra, 7 Cal.3d at pp. 155, 165-169.) 
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1. The Value of the Ornamental Easement Was a Question of Fact for 

the Trial Court to Resolve 

 At trial, SCI contended Five Bridges’s failure to transfer the Ornamental Easement 

deprived SCI of both the signage rights and of the Ornamental Easement’s value as a 

“bargaining chip” in negotiating with Cypress Abbey for acquisition of additional 

cemetery acreage.13  Witnesses for both parties testified that the Ornamental Easement 

had value for advertising and for negotiating with Cypress Abbey.  On the first point, 

Narveson stated the Ornamental Easement was valuable because it gave SCI signage 

rights on Cypress Abbey’s property.  Kallgren himself admitted the easement “added 

some value as to visibility.” 

 On the second point, Narveson explained that the Ornamental Easement had value 

because it prevented Cypress Abbey from making use of the underlying land, which, as 

Kallgren acknowledged, gave Cypress Abbey a keen interest in reconveyance of the 

easement so its servient property could be developed.  Both Narveson and Kallgren 

testified to the Ornamental Easement’s value as an asset that could be traded to Cypress 

Abbey.  While Kallgren claimed the Ornamental Easement was valuable only as a means 

of procuring an alternate site for a water well, his testimony clearly indicates his 

recognition that the easement could be used as a bargaining chip.14  He testified he “was 

                                              
13 Five Bridges’s assertion that SCI never raised the bargaining chip theory at trial is 

flatly contradicted by the record.  In his opening statement, SCI’s counsel said that the 

Ornamental Easement had value to his client as a bargaining chip—the very words he 

chose—to be used in negotiations with Cypress Abbey.  Counsel raised the theory again 

in arguments to the court during trial.  SCI relied on the bargaining chip theory in its 

closing trial brief, referring to the Ornamental Easement’s value as a “bargaining lever in 

dealing with [Cypress Abbey]” and contending “the [Ornamental] Easement had both 

substantial monetary and leverage value to [Cypress Abbey] and, in turn, to the holder of 

the [Ornamental] Easement.”  (Italics added.)  Thus, SCI unquestionably presented the 

bargaining chip theory below.  (Cf. People v. Bunyard (1988) 45 Cal.3d 1189, 1216 

[finding “strong indication” of party’s theory in closing argument].) 

14 At oral argument, counsel for Five Bridges conceded that one element of the value of 

the Ornamental Easement was that it could be sold or reconveyed to Cypress Abbey.  

Like Kallgren, counsel asserted this element was worth only the cost of a water easement.  

Nevertheless, counsel agreed the court was entitled to credit SCI with the bargaining chip 
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not interested in extracting a lot of money from [Cypress Abbey] for this property” but 

only because “[i]t was not consistent with [Olivet’s] relationship with Cypress Abbey.” 

 Five Bridges thus acknowledges that the Ornamental Easement had some value as 

an asset that could be sold or traded to Cypress Abbey.  In Five Bridges’s view, that 

value was as an item to be exchanged for the right to place a water well on Cypress 

Abbey’s property.  But if Five Bridges concedes the Ornamental Easement could be 

exchanged for the right to a water well, then it cannot dispute the basic premise that the 

Ornamental Easement had value as a bargaining chip.  Five Bridges’s failure to convey 

the easement to SCI therefore deprived SCI of that asset.  The only remaining question 

was the value of the asset that was not conveyed. 

 Five Bridges presented no expert testimony on this issue.  It points instead to 

Kallgren’s testimony that the Ornamental Easement was of negligible value and argues 

SCI therefore suffered no damage from the loss of the Ornamental Easement.  This 

argument is unquestionably a factual one, and to accept it, we would be required to 

reweigh the evidence and reverse the trial court’s factual findings.  (GHK, supra, 224 

Cal.App.3d at p. 874.)  Once the trial court found SCI had been damaged by the breach, 

and ruled that Civil Code section 3300 provided the measure of those damages, only the 

amount of the damages remained to be calculated.  (GHK, at p. 873.)  This was an issue 

of fact for the trial court to resolve.  (Id. at p. 874.) 

2. The Trial Court’s Method of Computing SCI’s Damages Was 

Reasonable 

 The trial court sought to quantify all the damages proximately caused by Five 

Bridges’s failure to convey the Ornamental Easement.  (Civ. Code, § 3300.)15  The 

                                                                                                                                                  

value of the Ornamental Easement, although he disputed the basis for calculating that 

value and argued there was no evidence in the record suggesting the easement could be 

used as a bargaining chip for anything other than a water well. 

15 The trial court recognized that the APA was an agreement for the purchase of an 

entire business, albeit one that included real estate among its assets.  In determining the 

damages for breach of such an agreement, “any limited measure of damages exclusively 

applicable to the sale of goods or the sale of an interest in real property should not govern 

. . . but, rather, the general rule prescribed by Civil Code, section 3300, as limited by 
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purpose of the damage award was to put SCI “in as good a position as [it] would have 

been had performance been rendered as promised.”  (Brandon & Tibbs, supra, 226 

Cal.App.3d at p. 455.)  Because this goal can never be exactly attained, the rules 

governing recovery of contract damages are flexible and “ ‘leav[e] much to the individual 

feeling of the court created by the special circumstances of the particular case.’  

[Citation.]”  (Ibid.)  Damages cannot be calculated with absolute certainty, and California 

law “requires only that some reasonable basis of computation . . . be used, and the 

damages may be computed even if the result reached is an approximation.”  (GHK, 

supra, 224 Cal.App.3d at p. 873.) 

 In this case, the trial court faced challenges in computing the amount of SCI’s 

damages.  It had no purchase price upon which to base its award because the APA did not 

denominate the value of the Ornamental Easement and because the judgment in the 

Cypress Abbey litigation gave the easement to Cypress Abbey and well rights to SCI.  In 

addition, because of the unique nature of the Ornamental Easement, the trial court also 

could not rely on more typical guideposts such as sales of comparable property interests.  

(See Clarke, Easement and Partial Taking Valuation Problems (1969) 20 Hastings L.J. 

517, 520 [noting difficulty of finding market transactions with which to value 

easements].)  The trial court therefore turned to alternate means of valuing what SCI lost 

as a result of Five Bridges’s breach of the APA. 

 As Five Bridges points out, SCI does not attempt to justify the trial court’s damage 

award on the basis of the Ornamental Easement’s signage value.  Similarly, while the 

trial court mentioned Snively’s opinion that it would cost SCI between $1.74 million and 

$2.06 million to obtain an alternate site for signage, it focused principally on the value of 

the Ornamental Easement as an asset to be sold or conveyed to Cypress Abbey.16  

                                                                                                                                                  

Civil Code, section 3358, should be applied.”  (Wickman v. Opper (1961) 188 

Cal.App.2d 129, 132.) 

16 Because the trial court did not base its damage award on the cost of replacing the 

signage rights provided by the Ornamental Easement, and SCI does not defend the award 

on these grounds, we need not address the validity of that measure.  We note that Five 
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Neither side disputes Cypress Abbey’s desire for reconveyance of the Ornamental 

Easement.  The trial court found that Five Bridges knew the Ornamental Easement was of 

great value to Cypress Abbey and was of great value to SCI in its ability to negotiate the 

purchase of additional acreage from Cypress Abbey.  To estimate this value, the court 

looked at how much more Cypress Abbey’s servient property would be worth if it were 

unencumbered and could be developed for commercial purposes.  It referred to Snively’s 

appraisal, which estimated that without the Ornamental Easement, Cypress Abbey’s 

servient property would have been worth $2.66 million as of October 1, 1998, and $4.07 

million as of July 28, 2000.  In other words, the trial court sought to estimate how much 

Cypress Abbey would likely have paid for relinquishment of the Ornamental Easement in 

order to determine the easement’s value to SCI. 

 The trial court ultimately chose to use “the more conservative numbers presented,” 

basing its award on “the lower appraisal value of $1.74 million” and subtracting an 

estimated value of the water well rights SCI received from Cypress Abbey.  The 

necessarily approximate nature of these figures does not invalidate the court’s 

calculation.  (See GHK, supra, 224 Cal.App.3d at p. 873.)  Five Bridges cannot escape 

liability for its breach merely because SCI’s damages cannot be measured exactly.  

(Brandon & Tibbs, supra, 226 Cal.App.3d at p. 458.)  And it has not “demonstrated that 

this application by the trial court of what was essentially a conservative measure of 

damages was an abuse of discretion.”  (GHK, at p. 874.) 

 The trial court properly considered Cypress Abbey’s unique desire for 

reconveyance of the Ornamental Easement in calculating the amount of damages.  Where 

a particular buyer has a special need for property the buyer does not presently own, the 

value of the property to that buyer is a factor that may be considered in determining the 

fair market value of the property, even if no one else shares that buyer’s peculiar position.  

                                                                                                                                                  

Bridges does not contend in its briefing that the trial court’s determination of damages 

was tainted by the admission of evidence of the replacement cost of the signage rights.  

Instead, as its reply brief makes clear, Five Bridges argues that the bargaining chip theory 

of damages, which is the sole support for the verdict, fails. 
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(See Bogdanski, Federal Tax Valuation (2011 supp. No. 1) ¶ 2.01[2][c][iii], p. 2-32.)  

Thus, in a case in which a landowner (Smith) wished to develop his land for industrial 

purposes and purchased adjoining property uniquely situated to meet his need for rail and 

road access, the court held the properties purchased “were therefore worth more to Smith 

than they would have been to a purchaser who did not own adjoining land that he wanted 

to put to use in a way that would fully utilize the rail line and road that they provided 

access to.”  (Serdar v. Commissioner (1986) 52 T.C.M. (CCH) 750, 755.)  The fair 

market value of the properties therefore equaled the value of the consideration Smith paid 

for them, even though the consideration was almost 10 times the value an appraiser had 

placed on the properties.  (Id. at pp. 754, 755.)17 

 In this case, extinguishing the Ornamental Easement had great value to Cypress 

Abbey.  It prohibited Cypress Abbey from making any use of the surface of the burdened 

parcels and thus prevented Cypress Abbey from developing them for commercial 

purposes, which was their highest and best use.  Since the Ornamental Easement gave its 

holder the exclusive right to use the surface of the land, it took “essentially the entire fee 

interest, leaving the owner of the fee with only a nominal value or right of reverter.  

[Citation.]”  (County Sanitation Dist. v. Watson Land Co. (1993) 17 Cal.App.4th 1268, 

1280.)  Thus, while the Ornamental Easement may not have had great value to another 

hypothetical buyer or even to the dominant estate, this did not diminish its potential value 

to Cypress Abbey.  (Cf. Tobriner, supra, 215 Cal.App.3d at p. 1099, fn. 7 [noting that 

there is little relationship between the economic value of an easement to its owner and the 

                                              
17 The same rule applies to the valuation of property other than land.  One company may 

pay a much higher price to buy another company if the acquired company “fills a need or 

goal unique to that buyer.”  (Lawton v. Nyman (D.R.I. 2005) 357 F.Supp.2d 428, 431-

432, fn. 2 [explaining that a company’s “[s]trategic value is the investment value a 

company may have to a particular prospective buyer because it fills a need or goal unique 

to that buyer” and that strategic value “ordinarily will be greater than what otherwise 

would be the company’s market value to a non-strategic buyer”]; see also Perlman v. 

Feldmann (2d Cir. 1955) 219 F.2d 173, 175 [purchasers of controlling shares in steel 

corporation paid premium for stock because of purchasers’ particular need to secure 

supply of steel during shortage caused by Korean War].) 
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reduction in value it may cause to the servient estate].)  Freed from the restrictions of the 

Ornamental Easement, Cypress Abbey’s servient property would be adaptable to more 

profitable commercial use.  This made the Ornamental Easement uniquely valuable to 

Cypress Abbey, and both this unique value and the potential uses to which the 

unencumbered property could be put were proper factors to consider in determining what 

Cypress Abbey might have paid SCI for reconveyance of the Ornamental Easement.  (See 

Ventura County Flood Control Dist. v. Security First Nat. Bank (1971) 15 Cal.App.3d 

996, 1002; Serdar v. Commissioner, supra, 52 T.C.M. (CCH) at p. 755.) 

3. Civil Code Section 3355 

 In awarding damages, the trial court also relied on Civil Code section 3355, which 

states:  “Where certain property has a peculiar value to a person recovering damages for 

deprivation thereof, or injury thereto, that may be deemed to be its value against one who 

had notice thereof before incurring a liability to damages in respect thereof, or against a 

willful wrongdoer.”  The court found Five Bridges knew the Ornamental Easement was 

of great value to SCI in its ability to negotiate the purchase of additional acreage from 

Cypress Abbey.18  Under Civil Code section 3355, a plaintiff must prove:  (1) the 

property at issue had a peculiar value to the plaintiff and (2) the defendant knew of such 

peculiar value prior to incurring liability for damages.  (King v. Karpe (1959) 170 

Cal.App.2d 344, 348-349 (King).)  SCI presented proof of both elements, and thus 

damages could properly be assessed in accordance with this section. 

 As to the first element, the record contains evidence of the Ornamental Easement’s 

“unique economic value” to SCI.  (McMahon v. Craig (2009) 176 Cal.App.4th 1502, 

                                              
18 In its reply brief, Five Bridges argues that Civil Code section 3355 does not apply to 

this case.  Five Bridges has abandoned any challenge to the trial court’s reliance on this 

section by failing to raise the matter in its opening brief.  (Paulus v. Bob Lynch Ford, Inc. 

(2006) 139 Cal.App.4th 659, 685; 9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 723, 

p. 790 [“Obvious considerations of fairness in argument demand that the appellant 

present all of his or her points in the opening brief.”].)  An appellant cannot salvage a 

forfeited argument by belatedly addressing the argument in its reply brief.  (Paulus v. Bob 

Lynch Ford, Inc., at p. 685.) 
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1518 [peculiar value under Civ. Code, § 3355 is property’s unique economic value].)  In 

entering into the APA, a crucial consideration for SCI was its ability to acquire additional 

cemetery acreage from Cypress Abbey.  It would not have purchased Olivet’s assets if 

those assets had not included the option to acquire additional land for graves.  Cypress 

Abbey very much desired reconveyance of the Ornamental Easement, and Kallgren had 

used it in his negotiations for the sale of the 2.11-acre parcel.  The easement was 

therefore uniquely valuable as an asset in negotiating with Cypress Abbey for the 

purchase of the additional acreage SCI needed to operate the cemetery profitably.  (See 

King, supra, 170 Cal.App.2d at p. 349 [testimony that registered Hereford cow produced 

outstanding offspring and that plaintiff needed this type of stock to build up her herd was 

evidence of peculiar value].) 

 There also can be little doubt Five Bridges was aware of the peculiar value of the 

Ornamental Easement before it incurred liability for damages for breach of the APA.  

(See King, supra, 170 Cal.App.2d at p. 349.)  Kallgren knew Cypress Abbey wanted the 

Ornamental Easement reconveyed, and he was aware that reconveyance would make 

Cypress Abbey’s land more valuable because property on El Camino Real had potential 

value for development.  Kallgren himself had used the promise to reconvey the 

Ornamental Easement to induce Cypress Abbey to offer a better price for the 2.11-acre 

parcel.  This evidence sufficed to show Five Bridges’s knowledge of the Ornamental 

Easement’s peculiar value.  (See ibid. [defendant’s knowledge of cow’s value shown by 

his experience as expert breeder and his decision to take half interest in cow’s offspring].)  

Under these circumstances, the trial court could properly award the damages proximately 

flowing from Five Bridges’s breach.  (Artists’ Embassy v. Hunt (1958) 157 Cal.App.2d 

371, 374 [common carrier that failed to deliver theatrical properties in time for play’s 

performance held liable for rental of theater for missed performance, house costs, and 

portion of weekly operating costs].) 
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E. The Trial Court Did Not Abuse Its Discretion in Admitting Snively’s 

Testimony 

 The parties stipulated to Snively’s qualifications as an expert in the valuation of 

the property interests at issue in this action.  Nevertheless, Five Bridges claims Snively’s 

opinion rested on multiple defects which rendered his testimony inadmissible.  We 

disagree. 

1. Approaches to Valuation of the Ornamental Easement 

 In its statement of decision, the trial court reviewed Snively’s two approaches to 

valuing the Ornamental Easement.  The first valuation method considered the cost of 

obtaining and using cemetery land in the area for signage purposes rather than for burials.  

Since the trial court did not rely on this approach in awarding damages, and SCI does not 

defend the award on this theory, we need not discuss it. 

 The second valuation approach is what Five Bridges refers to as the “detriment to 

the servient estate” method.  Under that method, Snively appraised the value of Cypress 

Abbey’s property with and without the Ornamental Easement.  Snively concluded that as 

of October 1, 1998, the servient property would have a value of $2.15 million if it were 

unencumbered by the Ornamental Easement, and a value of $215,000 if encumbered.  He 

based this conclusion on the fact that the property’s zoning would have permitted 

commercial uses in the absence of the Ornamental Easement.  Because the Ornamental 

Easement precluded the kind of commercial development Snively believed to be the 

highest and best use of the property, however, he concluded that the value of the land as 

burdened by the Ornamental Easement was only 10 percent of its unencumbered value. 

2. Challenge to Admissibility 

 We review the trial court’s ruling on the admissibility of Snively’s testimony for 

abuse of discretion.  (See County Sanitation Dist. v. Watson Land Co., supra, 17 

Cal.App.4th at p. 1277 [admission of valuation testimony is within sound discretion of 

trial court].)  Five Bridges argues that various shortcomings and unjustified assumptions 

in Snively’s testimony rendered it inadmissible.  It does not argue, however, that 

                                              
 See footnote, ante, page 1. 
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Snively’s opinion was based wholly or chiefly upon improper considerations, and it is 

only in such cases that the testimony of a valuation witness may be stricken.  (See Sweet, 

supra, 255 Cal.App.2d at p. 902.)  Thus, even if we assume Snively based his opinion in 

part on improper factors, that would affect only the weight of his testimony, not its 

admissibility.  (E.g., Ventura County Flood Control Dist. v. Security First Nat. Bank, 

supra, 15 Cal.App.3d at p. 1004 [where opinion of valuation witness based on both 

proper and improper considerations, testimony may be admitted and trier of fact 

determines its weight].)  In this case, many of the considerations upon which Snively 

based his opinion were unquestionably appropriate.19  Admission of his testimony was 

therefore a matter within the trial court’s discretion, and Five Bridges has not 

demonstrated any abuse of that discretion. 

F. Substantial Evidence Supports the Trial Court’s Damage Award 

 Five Bridges also contends the claimed defects in Snively’s testimony mean that it 

cannot constitute substantial evidence to support the judgment.  On this point, we 

conclude Five Bridges has failed to meet its burden on appeal of demonstrating that there 

is no substantial evidence to support the trial court’s judgment.  In addition, we have 

examined the specific factual objections Five Bridges raises to Snively’s opinion and find 

they do not withstand scrutiny. 

1. Five Bridges Has Not Fairly Summarized the Evidence 

 “A party who challenges the sufficiency of the evidence to support a particular 

finding must summarize the evidence on that point, favorable and unfavorable, and show 

                                              
19 Snively’s opinion took into account the conditions in the vicinity of the easement 

property, the highest and best use of the property, the applicable zoning, and information 

gleaned from interviews with cemetery managers and brokers.  All of these were proper 

considerations.  (See Evid. Code, § 821 [conditions in vicinity of subject property]; 

Clauser/Wells, supra, 95 Cal.App.4th at pp. 1084-1086 [valuation expert properly relied 

on books, courses he had attended, and conversations with people in relevant industry]; 

City of Hollister v. McCullough (1994) 26 Cal.App.4th 289, 296 [effect of zoning laws]; 

Sweet, supra, 255 Cal.App.2d at p. 900 [valuation witness may consider highest and best 

use of property].) 

 See footnote, ante, page 1. 
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how and why it is insufficient.  [Citation.]”  (Roemer v. Pappas (1988) 203 Cal.App.3d 

201, 208.)  As an appellate court, we will consider such a challenge only after the party 

claiming insufficiency provides “a fair summary of the evidence bearing on the 

challenged finding, particularly including evidence that arguably supports it.”  (Huong 

Que, Inc. v. Luu (2007) 150 Cal.App.4th 400, 409-410.)  Five Bridges focuses heavily on 

the claimed deficiencies in the evidence, but in our estimation, it does not provide a fair 

summary of all the evidence on the issue of damages.  An appellant who fails to provide 

such an examination of all the material evidence forfeits any objection to its sufficiency.  

(See, e.g., Nwosu v. Uba, supra, 122 Cal.App.4th at p. 1246.) 

2. Five Bridges’s Objections to Snively’s Testimony Are Unfounded 

 Even if we were to overlook Five Bridges’s failure to summarize the relevant 

evidence, its challenges to Snively’s testimony would still fail.  At the outset, we note 

that most of Five Bridges’s objections concern Snively’s testimony regarding the cost to 

SCI of replacing the signage rights conferred by the Ornamental Easement.  But since the 

trial court did not rely on the replacement cost theory in awarding damages and SCI 

makes no effort to defend the award on that basis, even if this evidence was improperly 

admitted, its admission was not prejudicial.  (See South Bay Irr. Dist. v. California-

American Water Co. (1976) 61 Cal.App.3d 944, 984 (South Bay) [where trial court did 

not rely on improperly admitted valuation evidence, error in admission is not 

prejudicial].)  We therefore need not consider Five Bridges’s objections to that portion of 

Snively’s testimony. 

 We now turn to Five Bridges’s objections to the damages theory on which the trial 

court actually relied.  Five Bridges contends Snively failed to account for a number of 

facts that, in Five Bridges’s view, would have detrimentally affected the value of the 

servient property.  But Five Bridges directs us to no evidence in the record supporting 

this assertion.  Five Bridges challenges Snively’s failure to account for the value of the 

well easement SCI received as a result of the Cypress Abbey litigation, and it claims he 

ignored the effect other easements encumbering Cypress Abbey’s servient property 

would have on its value.  As to the well easement, the trial court considered the value of 
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the water well rights gained from Cypress Abbey in setting the amount of damages, so 

Five Bridges does not appear to have been harmed by Snively’s alleged error.20  With 

regard to the effect of other easements, Snively did not ignore them.  Snively opined that 

there were no “other easements that would affect the value of the property.”  It therefore 

appears he considered the existence of these easements but simply determined they did 

not affect the value of the property. 

 We conclude Five Bridges’s objections to Snively’s testimony are not well taken.  

Accordingly, we reject its claim that the testimony does not constitute substantial 

evidence to support the damage award. 

II. Substantial Evidence Supports the Trial Court’s Finding of Breach 

 Five Bridges contends it is entitled to judgment because the APA permitted it to 

exchange the Ornamental Easement for a well easement before selling the cemetery.  

Five Bridges asserts that, prior to closing, it disclosed to SCI Cypress Abbey’s claim that 

Five Bridges had already agreed to the exchange of easements.  It argues that SCI 

acquired the cemetery assets subject to the terms of this “disclosed oral agreement,” and 

therefore there was no breach.  We disagree. 

 First, Five Bridges “fails to provide a single record citation demonstrating that it 

raised in the trial court any of the numerous contentions” contained in this section of its 

opening brief.  (Dietz v. Meisenheimer & Herron (2009) 177 Cal.App.4th 771, 800 

(Dietz).)  We have already explained that counsel’s failure to comply with the California 

Rules of Court regarding citation of the record has rendered our review more difficult.  

(See fn. 1, ante, p. 2.)  “This court has no obligation to cull the lengthy record, ascertain 

the procedural context in which [Five Bridges] may have raised these claims in the trial 

court, determine whether and how [SCI] opposed the claims, determine whether [Five 

Bridges’s] contentions were ever addressed . . . , and, thereafter, employ the proper 

standard of review in resolving such claims.  [Citations.]”  (Dietz, at pp. 800-801.)  Five 

                                              
20 We address this issue in greater detail in part V, post, page 39. 

 See footnote, ante, page 1. 
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Bridges has not met its burden of demonstrating this argument was preserved for 

appellate review.  (Ibid.) 

 Second, Five Bridges asserts—without citation of authority—that we may review 

this argument de novo, since it is allegedly based solely on an interpretation of the terms 

of the APA.  Despite Five Bridges’s efforts to disguise this argument as a legal one, it is 

unquestionably premised on a factual assumption explicitly rejected by the trial court.  

Five Bridges claims it disclosed to SCI what it calls an oral agreement to reconvey the 

Ornamental Easement to Cypress Abbey.  But on the facts before it, the trial court found 

the disclosure inadequate, a finding Five Bridges does not mention, much less challenge, 

in this portion of its brief.  This is unsurprising, as Kallgren himself admitted that he did 

not provide SCI with a number of letters in which Cypress Abbey had expressed its view 

that Olivet had made a firm agreement to reconvey the Ornamental Easement.  Thus, we 

could not accept Five Bridges’s argument without overturning the trial court’s findings of 

fact. 

 Having clarified the factual nature of Five Bridges’s argument, it is plain that the 

record contains ample evidence to support the trial court’s finding that Five Bridges 

breached the APA with regard to the Ornamental Easement.  In section 3.7 of the APA, 

Five Bridges represented that it had “good and marketable title to all of the Assets which 

it owns, subject to no mortgage, lien, security interest, easement, right-of-way, or any 

other encumbrance, except as disclosed in the Schedules” attached to the APA.  In the 

section concerning the conduct of business pending closing of the transaction, Five 

Bridges covenanted that it would not take certain actions, and it represented that there 

had been neither any “material adverse change in the Assets or the Business” nor “[t]he 

encumbrance of any of the Assets by Seller” except as disclosed in the schedules to the 

agreement. 

 On Schedule 5.2 to the APA, entitled “Permitted Conduct of Business Pending 

Closing,” Five Bridges stated:  “Seller currently has an ornamental easement on certain 

real property owned by Cypress Abbey.  Seller has had informal discussions with 

Cypress Abbey regarding the possible relinquishment of the ornamental easement in 
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return for an easement to use a new well that would be constructed on such property.”  

(Italics added.)  Thus, Five Bridges represented that it owned the Ornamental Easement 

and that it had had only informal discussions regarding its relinquishment. 

 Kallgren testified that up through the closing of the sale to SCI, he told SCI he had 

not made an agreement with Cypress Abbey to give up the Ornamental Easement.  Both 

Narveson and Young testified that neither Kallgren nor Five Bridges’s counsel ever told 

them Five Bridges had agreed to surrender the Ornamental Easement in exchange for a 

well.  In addition, shortly before the transaction closed, Kallgren told Olivet’s board of 

directors that Cypress Abbey’s claim that a well agreement had been reached was 

“absolutely false.”  Contrary to Five Bridges’s claims, there was ample evidence to 

support the trial court’s conclusion that Five Bridges’s agreement with Cypress Abbey 

was not adequately disclosed.  Five Bridges’s argument that it did not breach the APA 

because SCI acquired Olivet’s assets subject to a “disclosed oral agreement” flies in the 

face of this explicit finding. 

 Five Bridges deeded the Ornamental Easement to SCI on September 30, 1998.  As 

the trial court noted, it was undisputed that the Ornamental Easement was an asset sold to 

SCI as part of the APA.  But Five Bridges had already agreed to relinquish the 

Ornamental Easement to Cypress Abbey.  In short, SCI did not get what it had paid for, 

and the trial court could properly find this constituted a breach of the APA. 

III. SCI’s Breach of Contract Claims Were Not Subject to the Contractual Limitations 

Period 

 Five Bridges argues it was entitled to judgment because SCI’s breach of contract 

claims were not timely filed.  This argument centers on section 10.2 of the APA, which 

governs the survival of the representations, warranties, and covenants made in the 

                                              
 See footnote, ante, page 1. 
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agreement.  As it did below, Five Bridges contends SCI’s claims were time barred under 

this section.21 

 The parties devote a great deal of their briefing to arguing about whether 

section 10.2(f) is ambiguous and whether the provision should be strictly construed, 

citing California case law stating that contractual provisions shortening the otherwise 

applicable statute of limitations are disfavored.  (Compare Lewis v. Hopper (1956) 140 

Cal.App.2d 365, 367 [contractual stipulations shortening limitations period are disfavored 

and construed with strictness against party invoking them] and Western Filter Corp. v. 

Argan, Inc. (9th Cir. 2008) 540 F.3d 947, 952 [same] with Zalkind v. Ceradyne, Inc. 

(2011) 194 Cal.App.4th 1010, 1030 (Zalkind) [agreements shortening statute of 

limitations need not be strictly construed; disagreeing with Lewis v. Hopper].)  We need 

not address these issues; even if we accept Five Bridges’s contention that section 10.2 is 

unambiguous, we hold its proposed interpretation is inconsistent with the language of the 

APA itself. 

 The introductory sentence of section 10.2 of the APA states:  “The representations, 

warranties and covenants of the parties made in this Agreement shall survive the Closing 

and any investigation by the parties with respect thereto as follows: . . . .”  Subsections 

(a) through (e) address the survival of particular representations, warranties, and 

covenants set out in other, specifically enumerated sections of the APA.  For example, 

section 10.2(a) provides that the representations and warranties set out in sections 3.1 and 

4.1 will survive “for a period equal to the statute of limitations pertaining to written 

agreements in the State of California.”  Section 10.2(d) sets a 10-year survival period for 

“[t]he covenant set out in Section 6.1.”  And section 10.2(e) provides that the 

“indemnification provisions in this Article IX [sic]” will survive “forever.”  The final 

subsection, 10.2(f), then states:  “All other representations, warranties and covenants 

made in [the APA shall survive the Closing] for a period of eighteen (18) months.”  

                                              
21 Five Bridges makes no argument that SCI’s claims were not filed within the otherwise 

applicable statute of limitations for breach of contract actions.  (See Code Civ. Proc., 

§ 337, subd. (1).) 
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(Italics added.)  Five Bridges argues this “catch-all” language barred SCI’s claims for 

breach arising out of Five Bridges’s failure to convey title to the Ornamental Easement. 

 The trial court disagreed with this analysis.  It ruled that “[a]ny claim for failure to 

provide the assets purchased in the APA is not subject to any express contractual 

limitation of action under Section 10.2(f) as the purchase of assets (Article I of the APA) 

is the purpose of the Agreement, and does not constitute a ‘representation and warranty’ 

(which are set forth in Articles III and IV) nor a ‘covenant’ (as set forth in Articles V and 

VI).”  Thus, the trial court concluded that section 10.2(f) of the APA did not bar claims 

for Five Bridges’s breach of its promise to convey the assets that were the subject of the 

APA, as that obligation was contained in Article I, rather than in the articles specifically 

pertaining to representations, warranties, and covenants. 

 Five Bridges challenges the trial court’s reasoning, arguing that all of SCI’s claims 

are based on Five Bridges’s breach of either a representation, a warranty, or a covenant.  

Its argument is twofold.  First, it points to language in the FAC referring to Five 

Bridges’s failure to convey “good and marketable title” to the Ornamental Easement, and 

it notes that in section 3.7 of the APA, Five Bridges affirmed that it had “good and 

marketable title” to all of the assets it owned.  From this, Five Bridges concludes that 

SCI’s first and 11th causes of action were based on Five Bridges’s breach of this and 

other representations and warranties. 

 Second, citing dictionary and case law definitions, Five Bridges contends that all 

promises contained in the APA constitute “covenants” because a covenant is nothing 

more than “ ‘a promise to do or refrain from doing a specific act.’ ”  (San Mateo 

Community College Dist. v. Half Moon Bay Limited Partnership (1998) 65 Cal.App.4th 

401, 411.)  Consequently, any failure to convey the Ornamental Easement was a breach 

of a “covenant” subject to the contractual limitations period in section 10.2(f) of the 

APA.  Neither of Five Bridges’s arguments is persuasive. 

 Regarding Five Bridges’s first point, the FAC does use the phrase “good and 

marketable title” when referring to the Ornamental Easement.  But the FAC also claims 

Five Bridges breached the APA by failing to convey the assets for which SCI had paid.  
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In short, SCI claimed it had performed its obligations under the APA by paying $11 

million for a group of assets, but Five Bridges simply did not deliver all the assets 

promised. 

 We also reject the contention that all promises to perform contained within the 

APA constitute “covenants” subject to the limitations period of section 10.2(f) of the 

APA.  We must construe the agreement as a whole, interpreting all of the individual 

provisions together so as to give effect to each.  (See Civ. Code, § 1641.)  When we 

consider section 10.2(f) in the context of the other provisions of the APA, its meaning 

becomes apparent.  (See Zalkind, supra, 194 Cal.App.4th at p. 1027 [looking to other 

provisions of asset purchase agreement to clarify meaning of terms].)  The APA 

distinguishes clearly among representations, warranties, and covenants.  For example, 

Article III contains the seller’s representations and warranties.  Preclosing covenants are 

contained in Article V, while postclosing covenants are set forth in Article VI.  

Section 10.2 singles out very specific representations, warranties, and covenants that will 

survive the closing, and it specifies the postclosing survival period for each.  The 

representations, warranties, and covenants so enumerated are those found in sections 3.1, 

3.5, 3.14, 4.1, and 6.1 of the APA.  Section 10.2(f) follows this list of specific survival 

periods and provides that “[a]ll other representations, warranties and covenants made in 

this Agreement” will survive closing by 18 months.  Thus, the phrase “other 

representations, warranties and covenants” in section 10.2(f) is most logically read to 

mean those representations, warranties, and covenants contained in Articles III, IV, V, 

and VI of the APA, but not enumerated in the previous subsections of section 10.2.  

(See City of Atascadero v. Merrill, Lynch, Pierce, Fenner & Smith, Inc. (1998) 68 

Cal.App.4th 445, 474.) 

 Moreover, section 10.2(e) gives separate treatment to the APA’s “indemnification 

provisions.”  This indicates that the APA contains classes of obligations that are not 

described as either representations, warranties, or covenants.  This further supports the 

trial court’s conclusion that section 10.2(f) applies only to claims based on the 
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representations, warranties, and covenants contained in Articles III, IV, V, and VI of the 

APA. 

 We therefore hold SCI’s claim for breach of Article I of the APA was not subject 

to the limitations period of section 10.2(f). 

IV. Any Error Regarding SCI’s Claim of Breach of Express Indemnity Was Harmless 

 Five Bridges next argues the judgment cannot be upheld on the basis of a breach 

of the APA’s express indemnity provisions.  This argument is puzzling because, while 

the trial court found in favor of SCI on the express indemnity claim, it awarded damages 

only for failure to convey the Ornamental Easement.  Indeed, Five Bridges admits the 

trial court did not rest its judgment on breach of the APA’s indemnity provisions.  As SCI 

points out, Five Bridges makes no claim that it was prejudiced by this alleged error.  Five 

Bridges does not respond to this argument in its reply brief, and we may therefore assume 

it has been abandoned.  (Cf. People v. Hightower (1996) 41 Cal.App.4th 1108, 1112, 

fn. 3 [appellant’s failure to reassert claim in reply brief permitted court to assume that 

appellant was persuaded by respondent’s argument].) 

 In any event, we may not reverse the judgment unless the claimed error was 

prejudicial and Five Bridges “sustained and suffered substantial injury” as a result.  

(Code Civ. Proc., § 475.)  Here, because the trial court awarded no damages based on 

breach of the APA’s indemnity provisions, any error was harmless because it did not 

affect the judgment.  (See Century Surety Co. v. Polisso (2006) 139 Cal.App.4th 922, 

947-948 [where jury awarded no damages on malicious prosecution claim, any error with 

respect to that claim was harmless].)  As Five Bridges has not explained how it was 

harmed by this alleged error, we reject its arguments on this point.  (Ibid.) 

                                              
 See footnote, ante, page 1. 
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V. Five Bridges Has Failed to Demonstrate That the Trial Court Incorrectly 

Calculated the Damage Award 

 Five Bridges asks us to modify the judgment to correct what it claims is a 

computational error—the trial court failed to reduce the judgment by $300,000 to reflect 

the value of the well easement SCI acquired as a result of the Cypress Abbey litigation. 

A. Factual Background 

 In its amended tentative decision, the trial court awarded SCI $1.7 million as the 

net value of the Ornamental Easement.  Five Bridges responded with a request for 

statement of decision and a statement of controverted issues allegedly not covered by the 

trial court’s amended tentative decision.  This 32-page request for statement of decision 

contained 37 proposals, some of which included numerous subparts. 

 On February 10, 2009, the trial court issued its final statement of decision, in 

which it again found the value of the Ornamental Easement to be $1.7 million but went 

on to provide some explanation of the manner in which it had arrived at that figure.22  

Five Bridges objected to the final statement of decision, this time submitting a 30-page 

document containing 36 separate objections, many of which simply repeated the 

arguments made in its previously filed request for statement of decision.  In objection No. 

20, Five Bridges pointed out what it perceived as a computational error in the trial court’s 

award.  It noted that if $300,000 were subtracted from the $1.74 million the trial court 

used as the “lower appraisal value,” the damages would equal $1.44 million, not $1.7 

million.  After reviewing Five Bridges’s objections, on March 4, 2009, the trial court 

                                              
 See footnote, ante, page 1. 

22 The trial court explained its award of damages as follows:  “Using the more 

conservative numbers presented, taking the lower appraisal value of $1.74 million and 

subtracting an estimated cost/value of the water well rights to which [SCI] is entitled 

from Cypress Abbey, based upon a historic cost of $300,000 for a new well in 2000, this 

is approximately $1.7 million in actual damages for breach of the contract to convey the 

easement as part of the APA.  This is also with consideration that [the] easement had 

great value to [SCI] if it had been available—as promised under the APA—to be 

bargained with Cypress Abbey in [SCI’s] efforts to exercise the Option Agreement.” 
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filed an order adopting its February 10, 2009 statement of decision “as the Final 

Statement of Decision.” 

B. Legal Analysis 

 Five Bridges claims the statement of decision reveals an arithmetic error.  SCI 

argues the trial court did not intend to subtract the $300,000 figure dollar for dollar from 

the damage award, but was merely taking that amount into consideration in fixing the 

amount of damages.  SCI contends we must resolve any ambiguity in the statement of 

decision in its favor, and it argues the trial court impliedly found the estimated cost or 

value of the well rights was no more than $40,000.  (See Ermoian v. Desert Hospital 

(2007) 152 Cal.App.4th 475, 494 [where statement of decision is ambiguous, doctrine of 

implied findings requires reviewing court to infer factual findings necessary to support 

the judgment].)  Five Bridges argues the doctrine of implied findings does not apply 

because it brought the ambiguity to the trial court’s attention in its objections to the 

statement of decision and in its motion for new trial. 

 Ordinarily, if the trial court’s statement of decision is ambiguous or omits material 

factual findings, the doctrine of implied findings requires us to infer any factual findings 

necessary to support the judgment.  (Fladeboe v. American Isuzu Motors, Inc. (2007) 150 

Cal.App.4th 42, 58 (Fladeboe).)  If, however, an appellant secures a statement of 

decision under Code of Civil Procedure section 632 and brings any alleged ambiguities 

and omissions in the statement of decision to the trial court’s attention as required by 

Code of Civil Procedure section 634, then we will not infer on appeal that the trial court 

decided in favor of the prevailing party on that issue.  (Fladeboe, supra, at pp. 58-59.)  If 

the appellant fails to take these steps, the doctrine of implied findings will apply, and we 

will infer the trial court made implied findings favorable to the prevailing party on all 

issues necessary to support the judgment.  (Id. at pp. 59-60.)  In such a case, we review 

the implied factual findings under the substantial evidence standard.  (Id. at p. 60.) 

 We decline Five Bridges’s request to modify the judgment.  First, we are reluctant 

to conclude that Five Bridges adequately brought the alleged computational error to the 

trial court’s attention.  Its challenge to this portion of the statement of decision was buried 
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in its lengthy and argumentative set of objections to the court’s final statement of 

decision.  Courts have condemned the sort of “inquisition” or “rehearing of the evidence” 

Five Bridges sought from the trial judge.  (People v. Casa Blanca Convalescent Homes, 

Inc. (1984) 159 Cal.App.3d 509, 525; see also Yield Dynamics, Inc. v. TEA Systems Corp. 

(2007) 154 Cal.App.4th 547, 558-559 (Yield Dynamics) [criticizing request containing 32 

questions]; In re Marriage of Balcof (2006) 141 Cal.App.4th 1509, 1530-1531 [party 

may not ply trial court with 37 questions, some of which include subparts].)  Like the 

court in Yield Dynamics, we will not require a trial judge “to sift through a host of 

improper specifications in search of the few arguably proper ones.  A party cannot be 

prevented from using the request [for a statement of decision] as a way of arguing with 

the court rather than clarifying the grounds of its decision.  But neither should a party 

who makes that choice be entitled to rely on the resulting document to insulate the 

judgment from the presumption of correctness.”  (Yield Dynamics, at p. 559.)  Five 

Bridges may not use its excessive and argumentative request for statement of decision to 

avoid the doctrine of implied findings. 

 Looking to the statement of decision, we find it ambiguous on this point.  The trial 

court stated it was “subtracting an estimated cost/value of the water well rights . . . based 

upon a historic cost of $300,000 for a new well.”  (Italics added.)  It also noted it was 

taking into account the “great value” the Ornamental Easement would have had to SCI in 

bargaining with Cypress Abbey.  The trial court found SCI was entitled to 

“approximately $1.7 million in actual damages.”  There is nothing in this language 

indicating that the trial court was performing precise mathematical calculations or that it 

intended to deduct the entire $300,000 from its approximate damage figure.23  In these 

                                              
23 Such mathematical precision is all the more unlikely since the trial court was under no 

general obligation to explain how it computed the damages awarded.  (See South Bay, 

supra, 61 Cal.App.3d at p. 994 [“Findings of fact relating to the process of a calculation 

which is the basis of an ultimate fact, ordinarily, are not required [citation].”]; Wegner et 

al., Cal. Practice Guide:  Civil Trials and Evidence (The Rutter Group 2011) ¶ 16:177, 

p. 16-41 (rev. #1 2010).) 
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circumstances, we must resolve the ambiguity in the statement of decision in SCI’s favor.  

(Fladeboe, supra, 150 Cal.App.4th at pp. 59-60.) 

 Second, and perhaps more important, Five Bridges’s argument suffers from an 

inherent contradiction.  Five Bridges essentially seeks reversal based on the trial court’s 

failure to make a special finding on an issue of fact, and it therefore “has the burden of 

directing the attention of the appellate court to the evidence on the issue; and of showing 

such evidence, considered in the light most favorably to appellant’s position, will support 

a finding of fact which, in turn, will support a reversal of the judgment.”  (South Bay, 

supra, 61 Cal.App.3d at p. 995.)  If the trial court’s judgment is “otherwise supported,” 

its failure to make findings on a material issue is harmless error “unless the evidence is 

sufficient to sustain a finding in favor of the complaining party which would have the 

effect of countervailing or destroying other findings.”  (Nunes Turfgrass, Inc. v. Vaughn-

Jacklin Seed Co. (1988) 200 Cal.App.3d 1518, 1525.) 

 Here, Five Bridges itself asserts there is no evidentiary basis for using the 

$300,000 figure as an offset.  At trial, Five Bridges introduced no testimony on the value 

of the well easement.  As a result, Five Bridges points to no evidence that would sustain 

its requested finding on the amount of damages.  (South Bay, supra, 61 Cal.App.3d at 

p. 995.)  As we have explained above, the award is supported by substantial evidence.  

The trial court’s judgment is thus “otherwise supported,” and in the absence of any 

evidence or argument that the well easement was actually worth $300,000, we conclude 

Five Bridges has failed to demonstrate reversible error.  (See Nunes Turfgrass, Inc. v. 

Vaughn-Jacklin Seed Co., supra, 200 Cal.App.3d at p. 1525.)  Our conclusion necessarily 

means we reject Five Bridges’s related request for recomputation of the trial court’s 

award of prejudgment interest. 

VI. Five Bridges Has Forfeited Its Claim Regarding the Fees and Expenses Incurred 

in the Cypress Abbey Litigation 

 Last, Five Bridges argues the trial court erred by refusing its request under 

section 11.4 of the APA for recovery of the attorney fees and expenses it incurred in the 

                                              
 See footnote, ante, page 1. 
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Cypress Abbey litigation.24  The trial court determined both SCI and Five Bridges had 

incurred expenses in the Cypress Abbey litigation that were subject to the indemnity 

provisions of the APA, but it ruled that these were “deemed to be a ‘wash’, and no 

affirmative award of reimbursement of fees and expenses is given to either party under 

the second [sentence] of Section 11.4.”  According to Five Bridges, the trial court 

“misapplied California law” by deciding the indemnity provisions applied to SCI as well 

as Five Bridges.  We disagree. 

 Five Bridges’s argument on this point is cursory at best.  The absence of any 

cogent legal argument permits us to treat the contention as forfeited.  (In re Marriage of 

Falcone & Fyke (2008) 164 Cal.App.4th 814, 830.)  Five Bridges also fails to answer a 

number of basic questions.  For example, it does not hint at what the proper standard of 

review might be.  Since the standard of review determines the degree of deference we 

owe the trial court’s decision (San Francisco Fire Fighters Local 798 v. City and County 

of San Francisco (2006) 38 Cal.4th 653, 667), counsel should generally tell us which 

standard they believe applies (see People v. Jackson (2005) 128 Cal.App.4th 1009, 

1018).  Indeed, we have previously warned that “counsel’s failure to acknowledge the 

proper standard of review might, in and of itself, be considered a concession of lack of 

merit.”  (James B. v. Superior Court (1995) 35 Cal.App.4th 1014, 1021.) 

 We may also disregard this argument because it is unsupported by citation to 

appropriate legal authority.  (Regents of University of California v. Sheily (2004) 122 

Cal.App.4th 824, 826-827, fn. 1 (Regents).)  The only legal authorities Five Bridges cites 

in support of its argument are two sections of the Code of Civil Procedure that it did not 

cite to the trial court.  Although it does not say so explicitly, Five Bridges appears to 

argue that section 11.4 of the APA should be interpreted in light of these sections, but it 

                                              
24 Section 11.4 of the APA provides in relevant part:  “Attorney’s Fees.  . . .  If any party 

hereto shall be joined as a party in any judicial, administrative, or other legal proceeding 

arising from or incidental to any obligation, conduct or action of another party hereto, the 

party so joined shall be entitled to be reimbursed by the other party for its reasonable 

attorney’s fees and costs associated therewith.” 
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does not explain why.  We decline to consider an argument that is neither expressly 

stated, nor sufficiently articulated, nor supported by citation to the record or legal 

authority.25  (See Regents, at pp. 826-827, fn. 1) 

VII. The Attorney Fee Order 

 In its cross-appeal, SCI challenges the trial court’s denial of its motion for attorney 

fees.  It claims that as the prevailing party in an action on a contract providing for 

recovery of attorney fees, it is entitled to an award of reasonable attorney fees under Civil 

Code section 1717.  It also argues it is entitled to attorney fees under Code of Civil 

Procedure section 998, subdivision (d).26  We conclude that the trial court did not abuse 

its discretion in denying SCI attorney fees under Civil Code section 1717.  We agree, 

however, that SCI is entitled to an award of fees under section 998(d). 

A. The APA’s Attorney Fee Provision and the Trial Court’s Ruling 

 Section 11.4 of the APA provides:  “In the event of any controversy, claim or 

dispute between or among any of the parties hereto arising out of or relating to this 

Agreement, or any default or breach or alleged default or breach hereof, the non-

prevailing party shall pay all attorney’s fees, costs and expenses associated with any such 

action.”  In its statement of decision, the trial court found both parties had prevailed on 

“material issues and claims in this lawsuit,” and it ruled that there was “no ‘non-

prevailing party’ ” under the terms of the APA.  It therefore refused to award any 

contractual fees or costs under section 11.4.  Nevertheless, the trial court deemed SCI the 

prevailing party under section 1032, subdivision (a)(4), entitling SCI to an award of 

statutory costs pursuant to sections 1032, subdivision (b) and 1033.5.  The court noted 

                                              
25 Five Bridges makes a one-sentence argument that SCI failed to adduce evidence in 

support of its claimed legal expenses in the Cypress Abbey litigation, because SCI did not 

distinguish the legal expenses it incurred in prosecuting that action from those incurred 

defending against the cross-complaint.  Once again, Five Bridges provides no citation to 

the record demonstrating that this argument was made below, and we deem the 

contention forfeited.  (See Dietz, supra, 177 Cal.App.4th at pp. 800-801.) 

26 Hereafter, all undesignated section references are to the Code of Civil Procedure.  All 

references to section 998, subdivision (d) will be styled as section 998(d). 
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SCI had indicated its intention to seek an award of fees and costs pursuant to section 998 

but had not presented the issue “for adjudication pre-judgment.” 

 After the trial court entered judgment, SCI moved for an award of attorney fees, 

costs, and expert witness fees.  It argued it was the party prevailing on the contract, and 

thus Civil Code section 1717 entitled it to an award of the attorney fees incurred in 

litigating its contract claim.  In the alternative, SCI contended it was entitled to an award 

of attorney fees under section 998(d), because the trial court had awarded it damages 

exceeding its pretrial settlement offer to Five Bridges.  SCI therefore requested an award 

of its postoffer attorney fees. 

 The trial court denied SCI’s requests for attorney fees pursuant to both contract 

and statute.  Citing section 998, it granted SCI’s request for an award of the expert 

witness fees incurred after SCI had made its settlement offer. 

B. Attorney Fees Under Civil Code Section 1717 

1. The Prevailing Party Determination 

 Section 11.4 of the APA makes the “non-prevailing party” responsible for “all 

attorney’s fees, costs and expenses associated with any . . . action” arising out of the 

agreement.  Since the APA is a contract providing for an award of attorney fees, it falls 

within the terms of Civil Code section 1717, subdivision (a).27  Thus, if in this action 

there was a “party prevailing on the contract,” then under Civil Code section 1717, 

subdivision (a), that party “shall be entitled to reasonable attorney’s fees in addition to 

other costs.”  (Italics added.) 

                                              
 See footnote, ante, page 1. 

27 Civil Code section 1717, subdivision (a) provides in relevant part:  “In any action on a 

contract, where the contract specifically provides that attorney’s fees and costs, which are 

incurred to enforce that contract, shall be awarded either to one of the parties or to the 

prevailing party, then the party who is determined to be the party prevailing on the 

contract, whether he or she is the party specified in the contract or not, shall be entitled to 

reasonable attorney’s fees in addition to other costs.” 



46 

 

 Civil Code section 1717, subdivision (b)(1) provides the definition of “the party 

prevailing on the contract.”28  With an exception not relevant here, the second sentence 

of that subdivision states that “the party prevailing on the contract shall be the party who 

recovered a greater relief in the action on the contract.”  (Civ. Code, § 1717, 

subd. (b)(1).)  Notably, however, the following sentence of subdivision (b)(1) permits the 

court to “determine that there is no party prevailing on the contract for the purposes of 

this section.”  A recent opinion dubbed the former sentence “the ‘entitlement clause’ of 

[Civil Code] section 1717” and the latter sentence “the ‘discretion clause.’ ”  (de la 

Cuesta v. Benham (2011) 193 Cal.App.4th 1287, 1292 (de la Cuesta).) 

 The California Supreme Court described the operation of these clauses in Scott 

Co. v. Blount, Inc. (1999) 20 Cal.4th 1103 (Scott).  A case falls within the entitlement 

clause “[w]hen a party obtains a simple, unqualified victory by completely prevailing on 

or defeating all contract claims in the action and the contract contains a provision for 

attorney fees.”  (Id. at p. 1109, italics added.)  On the other hand, “[i]f neither party 

achieves a complete victory on all the contract claims, it is within the discretion of the 

trial court to determine which party prevailed on the contract or whether, on balance, 

neither party prevailed sufficiently to justify an award of attorney fees.”  (Ibid.)  Thus, 

when a party to an action on a contract obtains a complete victory on the contract claims, 

the case falls under the entitlement clause of Civil Code section 1717, subdivision (b)(1), 

and the trial court has no discretion to deny fees to the prevailing party.  (Hsu v. Abbara 

(1995) 9 Cal.4th 863, 876 (Hsu) [prevailing party enjoys entitlement to fees “when the 

decision on the litigated contract claims is purely good news for one party and bad news 

                                              
28 We reject Five Bridges’s argument that Civil Code section 1717’s definition of 

“prevailing party” does not control here.  “This definition is mandatory and cannot be 

avoided or altered by contract . . . .”  (Wong v. Thrifty Corp. (2002) 97 Cal.App.4th 261, 

264; accord, Fairchild v. Park (2001) 90 Cal.App.4th 919, 929; 1 Pearl, Cal. Attorney 

Fee Awards (Cont.Ed.Bar 3d ed. 2010) § 4.70, p. 297; see also Santisas v. Goodin (1998) 

17 Cal.4th 599, 617 [terms of contract authorizing recovery of attorney fees where action 

voluntarily dismissed nullified by Civ. Code, § 1717, subd. (b)(2), which provides that 

there is no prevailing party in event of voluntary dismissal].) 



47 

 

for the other”]; de la Cuesta, supra, 193 Cal.App.4th at pp. 1293, 1294.)  But when there 

is a “mixed result,” and the outcome of the contract claims falls short of a complete 

victory for one party, then the trial court has discretion to determine which party 

prevailed on the contract, and it may conclude that neither party sufficiently prevailed to 

justify an award of attorney fees.  (Hsu, at p. 875; de la Cuesta, at p. 1294.) 

 In this case, SCI cannot claim a simple, unqualified win or complete victory.  It 

prevailed on its claim for breach of contract and was awarded substantial damages.  

Nevertheless, Five Bridges succeeded in getting some of SCI’s causes of action 

dismissed, and the trial court found that there had been no breach of the APA with regard 

to the Option Agreement, the claim that represented the bulk of SCI’s alleged contract 

damages.  The result in the trial court was not purely good news for SCI and bad news for 

Five Bridges.  (Hsu, supra, 9 Cal.4th at p. 876.)  As a consequence, the prevailing party 

determination was a matter within the trial court’s discretion.  (See de la Cuesta, supra, 

193 Cal.App.4th at p. 1294 [party winning reduced damage award fell short of complete 

victory].)  We must therefore determine whether that discretion was abused.  (See id. at 

pp. 1294-1299.) 

2. The Trial Court Acted Within its Discretion Under Civil Code 

Section 1717 in Denying Attorney Fees to SCI 

 While a trial court enjoys broad discretion to determine the prevailing party in 

mixed result cases, that discretion is not limitless.  (Silver Creek, LLC v. BlackRock 

Realty Advisors, Inc. (2009) 173 Cal.App.4th 1533, 1541 (Silver Creek).)  There are no 

bright-line rules for determining when the trial court has abused its discretion in 

determining that there is no prevailing party in an action, and each case must be decided 

on its own facts.  (de la Cuesta, supra, 193 Cal.App.4th at p. 1296.)  Recent case law, 

however, provides some helpful guidelines. 

 The trial court must look at the totality of the case and “then compare the extent to 

which each party has won and lost.”  (de la Cuesta, supra, 193 Cal.App.4th at p. 1294.)  

This requires a comparison of the parties’ respective results to assess which party has 

obtained “ ‘a greater relief.’ ”  (Id. at p. 1295, quoting Civ. Code, § 1717, subd. (b)(1).)  
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In making this comparison, the trial court should respect substance rather than form.  

(de la Cuesta, at p. 1295, citing Hsu, supra, 9 Cal.4th at p. 877.)  It cannot simply count 

the number of contract claims presented and base its determination on which party won 

the greater number.  (See Silver Creek, supra, 173 Cal.App.4th at p. 1540 [trial court 

oversimplified prevailing party determination by “essentially declaring a tie because each 

party won one of the claims presented for resolution”].)  Instead, “the trial court is to 

compare the relief awarded on the contract claim or claims with the parties’ demands on 

those same claims and their litigation objectives as disclosed by the pleadings, trial briefs, 

opening statements, and similar sources.”  (Hsu, at p. 876.)  We will therefore compare 

what the parties sought in this litigation with what they achieved.  (de la Cuesta, at 

p. 1295.) 

 SCI’s FAC alleged 13 causes of action.  Prior to trial, it voluntarily dismissed its 

second through sixth causes of action, which sought rescission of the APA, and its 

seventh cause of action for negligent misrepresentation.  The trial court summarily 

adjudicated SCI’s ninth cause of action—common count for money had and received—in 

Five Bridges’s favor, finding such a claim inapplicable to the facts of the case because it 

requires that the action be based on a debt for a sum certain.  (See 4 Witkin, Cal. 

Procedure (5th ed. 2008) Pleading,  §§ 557, 561, pp. 685, 688 [essential allegation of 

common count for money had and received is that defendant be indebted to plaintiff in a 

certain sum].)  It sustained Five Bridges’s demurrer to SCI’s 10th cause of action for 

constructive trust, again because it found the remedy inapplicable to the facts of the case.  

The trial court found SCI’s 12th cause of action barred by the statute of limitations.  It 

sustained Five Bridges’s demurrer to SCI’s 13th cause of action for implied and equitable 

indemnity. 

 SCI proceeded to trial on its claims for breach of contract, unjust enrichment, and 

express contractual indemnity.  It sought damages for loss of the Option Agreement and 

the Ornamental Easement, and it claimed the amount it was owed was “at least $8.2 

million ($6.5 million for the Option [Agreement] and $1.7 million for the [Ornamental] 

Easement).”  Significantly, while the trial court found Five Bridges had breached the 
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contract by failing to convey the Ornamental Easement, it resolved the Option Agreement 

issue against SCI.  The court thus awarded SCI $1.7 million in contract damages for the 

loss of the Ornamental Easement, but SCI recovered nothing on its Option Agreement 

claim, a claim it valued at $6.5 million.  The trial court found in SCI’s favor on the 

express indemnity claim, but awarded no damages because it found any damages would 

be redundant in light of the damages awarded for breach of the contract.  As noted earlier, 

the trial court also ruled SCI was the prevailing party for purposes of statutory costs. 

 We next compare the relief Five Bridges sought under the contract with the 

ultimate result of the lawsuit.  Five Bridges’s cross-complaint pled five causes of action.  

As part of its claim for express indemnity, it sought a total of $577,805.64 for the fees 

and costs it incurred in the Cypress Abbey litigation.29  But that cause of action, as well 

as its causes of action for breach of contract and breach of the covenant of good faith and 

fair dealing were adjudicated against it.  Its cause of action for unjust enrichment was 

rendered moot by SCI’s voluntary dismissal of its restitution and rescission causes of 

action.  The trial court found Five Bridges’s claim for declaratory relief moot, because 

the court had resolved the issues of contractual interpretation through its pretrial rulings 

and its adjudication of SCI’s contract claims. 

 Thus, SCI succeeded in establishing that Five Bridges had breached the APA and 

was awarded substantial damages, but it recovered far less than it claimed.  It also was 

completely successful at defeating Five Bridges’s claims against it.  On the other hand, 

Five Bridges’s ultimate litigation objectives were to escape liability on SCI’s claims for 

breach of contract and to be indemnified by SCI in the amount of $577,805.64.  Five 

Bridges was held to have breached the APA and suffered a total judgment of $1,990,417, 

but it was entirely successful in defeating SCI’s primary contract claim for loss of the 

Option Agreement.  Five Bridges also lost on its express indemnity claim and recovered 

none of the monetary relief it requested. 

                                              
29 Although the record is clear on the amount of damages Five Bridges sought on its 

claim for express indemnity, neither party has indicated what amount of damages Five 

Bridges sought on its other claims. 
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 On these facts, we cannot say the trial court abused its discretion.  In making the 

prevailing party determination, what counts is “the relative extent of the success of each 

party in comparison to its basic litigation position.”  (de la Cuesta, supra, 193 

Cal.App.4th at p. 1296.)  And where, as here, Five Bridges defeated a contract claim 

worth approximately four times the claim it lost, it was certainly within the court’s 

discretion to find that neither party prevailed.  (Nasser v. Superior Court (1984) 156 

Cal.App.3d 52, 60 [no prevailing party where petitioner successfully obtained declaratory 

judgment holding lease option valid but was forced to pay higher rental rate than he had 

requested in the action]; see Deane Gardenhome Assn. v. Denktas (1993) 13 Cal.App.4th 

1394, 1398 [“a determination of no prevailing party results . . . when the ostensibly 

prevailing party receives only part of the relief sought”]; cf. Silver Creek, supra, 173 

Cal.App.4th at p. 1540 [abuse of discretion to find no prevailing party where plaintiff 

won on issue worth $29.75 million but lost on issue worth $1.13 million].) 

 Ajaxo, Inc. v. E*Trade Group Inc. (2005) 135 Cal.App.4th 21 (Ajaxo), upon which 

SCI relies, is not to the contrary.  In that case, the trial court determined that a party that 

had lost on four of five contractual theories of liability, failed to obtain a requested 

injunction, and recovered less than 10 percent of the damages it sought, qualified as the 

prevailing party on the contract.  (Id. at pp. 58-59 & fns. 34 & 35.)  The Court of Appeal 

affirmed that determination.  (Id. at p. 59.)  Had the trial court in this case determined 

SCI was the prevailing party on the contract, Ajaxo would certainly support the argument 

that such a determination was within the court’s discretion.  But holding that a particular 

ruling was within the trial court’s discretion does not mean that a contrary ruling would 

constitute an abuse of discretion.  Ajaxo does nothing more than recognize that “[a] trial 

court is given wide discretion in determining which party has prevailed on a contract.”  

(Id. at p. 58.)  We will not disturb its determination unless that discretion has been clearly 

abused.  (Ibid.)  We find no such abuse here. 
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C. The Trial Court Erred in Denying SCI’s Request for Attorney Fees Under 

Section 998 

 Prior to trial, SCI offered to settle the action against Five Bridges in exchange for 

a payment of $799,000.  Five Bridges did not accept this offer, and SCI subsequently 

recovered damages exceeding that amount.  The trial court specifically found SCI met the 

definition of “prevailing party” in section 1032, subdivision (a)(4) and was therefore 

entitled to an award of statutory costs pursuant to sections 1032, subdivision (b) and 

1033.5.  Accordingly, relying on section 998, the court later awarded SCI its postoffer 

expert witness fees.  On appeal, SCI argues it was also entitled to recover its postoffer 

attorney fees under section 998(d).30 

 Five Bridges contests SCI’s entitlement to fees on two grounds.  First, Five 

Bridges interprets section 998(d) to provide that expert witness fees are the only item of 

postoffer costs a plaintiff may recover.  In other words, Five Bridges asserts that 

section 998 simply does not authorize an award of attorney fees as costs to a plaintiff 

whose settlement offer is not accepted and who then recovers a judgment that exceeds the 

amount of the offer.  Five Bridges contends that only defendants may recover attorney 

fees under section 998.  In addition, Five Bridges contends attorney fees are unavailable 

because SCI has no right to them under either the language of the APA or Civil Code 

section 1717.  Five Bridges is wrong on both counts. 

1. Plaintiffs May Recover Attorney Fees as Costs Under Section 998(d) 

 “Section 1032 is the fundamental authority for awarding costs in civil actions.”  

(Scott, supra, 20 Cal.4th at p. 1108.)  Under that section, “[e]xcept as otherwise expressly 

provided by statute, a prevailing party is entitled as a matter of right to recover costs in 

any action or proceeding.”  (§ 1032, subd. (b).)  As the trial court properly concluded, 

                                              
30 Section 998(d) provides:  “If an offer made by a plaintiff is not accepted and the 

defendant fails to obtain a more favorable judgment or award in any action or proceeding 

other than an eminent domain action, the court or arbitrator, in its discretion, may require 

the defendant to pay a reasonable sum to cover postoffer costs of the services of expert 

witnesses, who are not regular employees of any party, actually incurred and reasonably 

necessary in either, or both, preparation for trial or arbitration, or during trial or 

arbitration, of the case by the plaintiff, in addition to plaintiff’s costs.” 
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SCI was a prevailing party within the meaning of this provision, because in this action it 

was “the party with a net monetary recovery.”  (§ 1032, subd. (a)(4).)  The costs 

recoverable by prevailing parties, such as SCI, are specified in section 1033.5, which 

includes among the “items . . . allowable as costs under Section 1032” “[a]ttorney fees, 

when authorized by . . . [c]ontract.”  (§ 1033.5, subd. (a)(10)(A).)  Thus, contrary to Five 

Bridges’s interpretation of the statute, the costs referred to in section 998 are those set 

forth in section 1032, and those costs include attorney fees when authorized by contract.  

(§ 1033.5, subd. (a)(10)(A); Scott, supra, at pp. 1112-1113; Stallman v. Bell (1991) 235 

Cal.App.3d 740, 744, fn. 3.) 

 Here, SCI unquestionably obtained a judgment exceeding its pretrial settlement 

offer.  Thus, SCI met the requirements of section 998, because “an offer made by a 

plaintiff [was] not accepted and the defendant fail[ed] to obtain a more favorable 

judgment.”  (§ 998(d).)  Five Bridges suggests, however, that (1) only defendants, and 

not plaintiffs, may recover their postoffer attorney fees when they have made a settlement 

offer that is more favorable than the ultimate judgment obtained by their opponent, and 

(2) the sole item of costs to which plaintiffs may be entitled are expert witness fees.  We 

disagree, because this interpretation of section 998 finds no support in either the language 

of the statute or the relevant case law. 

 Taking Five Bridges’s second contention first, the plain language of section 998(d) 

grants the trial court discretion to award expert witness fees “in addition to plaintiff’s 

costs.”  (Italics added.)  This language creates an express exception to the general 

prohibition on the award of expert witness fees as costs.  (See § 1033.5, subd. (b)(1) 

[listing the “[f]ees of experts not ordered by the court” among the “items . . . not 

allowable as costs, except when expressly authorized by law”].)  The wording of 

section 998(d) makes clear that expert witness fees are an additional item of costs 

awardable to a plaintiff under that provision.  They therefore are not the sole item of costs 

available to a plaintiff that recovers a judgment exceeding its pretrial settlement offer. 

 Case law strongly supports this reading.  The California Supreme Court has held 

that “[t]here is no sound basis under section 998 for distinguishing attorney fees from 
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other categories of costs . . . .”  (Scott, supra, 20 Cal.4th at p. 1114.)  Indeed, in Pilimai v. 

Farmers Ins. Exchange Co. (2006) 39 Cal.4th 133 (Pilimai)—a case Five Bridges fails to 

cite—the high court rejected the very arguments Five Bridges makes here.  In that case, 

the defendant contended that section 998(d), “properly read, applies only to expert 

witness fees and not other arbitration costs.”31  (Pilimai, at p. 150.)  Our Supreme Court 

disagreed, holding that the language of section 998(d) “puts the arbitration plaintiff on the 

same footing as the plaintiff to a civil action vis-à-vis costs when the plaintiff has made 

an offer the defendant has refused and obtains a judgment more favorable than the offer.”  

(Pilimai, at pp. 150-151.)  The court declined to adopt an interpretation that would put 

defendants in a better position than plaintiffs for purposes of recovery of costs under 

section 998.  (Pilimai, at p. 151; accord, Scott, at p. 1115 [“[§] 998 should be applied 

symmetrically and evenhandedly to both plaintiffs and defendants”].)  Instead, the court 

concluded “[t]here is no indication that the Legislature intended to favor arbitration 

defendants over arbitration plaintiffs by allowing the former but not the latter to recover 

the full range of costs available to plaintiffs and defendants in a civil action.”  (Pilimai, at 

p. 151.)  As we have seen, such costs include attorney fees when authorized by contract.  

(Scott, at pp. 1112-1113.)  Like the Supreme Court in Pilimai, we find no indication the 

Legislature intended to treat plaintiffs and defendants differently for purposes of 

awarding attorney fees as costs under section 998. 

2. Section 998 Treats SCI as if it Were the Prevailing Party for 

Purposes of Postoffer Attorney Fees 

 We also reject Five Bridges’s argument that SCI is not entitled to an award of fees 

because neither the APA nor Civil Code section 1717 authorizes a fee award.  This 

argument is not extensively articulated, but Five Bridges appears to contend that because 

                                              
31 While Pilimai involved deposition and exhibit preparation costs arising out of an 

arbitration proceeding (Pilimai, supra, 39 Cal.4th at pp. 138, 148), these factual 

distinctions are irrelevant for purposes of our analysis.  The cost provisions of 

section 998 apply to both actions in court and arbitration proceedings.  (See § 998, 

subds. (b), (c) & (d).) 
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SCI was not the prevailing party for purposes of Civil Code section 1717, it cannot be 

awarded attorney fees as costs under section 998. 

 Scott, supra, 20 Cal.4th 1103, demonstrates that Five Bridges is mistaken.  In 

Scott, the plaintiff rejected the defendant’s pretrial settlement offer of $900,000.  (Id. at 

p. 1107.)  The plaintiff later won a judgment, but it recovered an amount less than that 

offer.  (Ibid.)  The trial court therefore awarded the defendant its postoffer attorney fees 

and costs under section 998.  (Scott, at pp. 1107-1108.)  The Court of Appeal disagreed 

that the defendant was entitled to recover its postoffer attorney fees, based in part on its 

view that “attorney fees are available only to the prevailing party under [Civil Code] 

section 1717 and [the] defendant was not the prevailing party.”  (Id. at p. 1113.) 

 The Supreme Court disagreed.  It explained that a defendant’s entitlement to costs 

under section 998 derives not from its status as a prevailing party but rather from the 

plaintiff’s failure to accept a reasonable settlement offer.  (Scott, supra, 20 Cal.4th at 

p. 1114.)  Obviously, since the defendant in Scott lost in the trial court and was required 

to pay substantial damages, it was not the prevailing party in the action on the contract.  

But under section 998, a party whose settlement offer exceeds the judgment “is treated 

for purposes of postoffer costs as if it were the prevailing party.”  (Ibid.)  As the contract 

between the parties provided for an award of attorney fees to the prevailing party in the 

action on the contact, the defendant in Scott was entitled to its postoffer attorney fees.  

(See id. at pp. 1113-1116; Mangano v. Verity, Inc. (2008) 167 Cal.App.4th 944, 950 

[explaining that the defendant in Scott was entitled to fees because of combination of 

attorney fee clause of contract and operation of Civ. Code, § 1717].) 

 The reasoning of Scott applies with equal force here.  Section 11.4 of the APA 

makes the “non-prevailing party” liable for “all attorney’s fees, costs and expenses 

associated with any . . . action” arising out of the agreement.  Because the APA provides 

for an award of attorney fees to the prevailing party, and section 998 requires that SCI be 

treated as if it were the prevailing party for purposes of postoffer costs, it follows that 

SCI is entitled to an award of its postoffer attorney fees.  (§ 1032, subd. (b), [“a 

prevailing party is entitled as a matter of right to recover costs in any action or 
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proceeding,” italics added]; Scott, supra, 20 Cal.4th at p. 1114.)  We therefore reverse the 

trial court’s attorney fee order to the extent it denied SCI its postoffer attorney fees and 

remand the matter so that the court may determine the amount of the postoffer fee award.  

(See § 1033.5, subd. (c).) 

DISPOSITION 

 The judgment is affirmed.  The attorney fee order is reversed to the extent it 

denied SCI an award of postoffer attorney fees under section 998(d).  The matter is 

remanded for further proceedings to determine the amount of that award. 

 Costs on appeal to SCI. 

 

              

       SIMONS, J. 

 

 

We concur. 
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