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INTRODUCTION TO BANKRUPTCY

The Bankruptcy Code, which became effective on October 1, 1979, introduced numerous and substantial changes in the bankruptcy law.  The code also provides for each District Court to create its own rules;  thus Northern District rules may differ from the Central or Southern District rules.

The guidelines and practices for bankruptcies, as presented in CLTA Sections 7.00 through 7.15, must be followed unless they conflict with the local rules of the Federal District.  If there is a conflict, refer the matter to the Regional Underwriting Office.

Bankruptcy Vesting
There is no provision in the new code comparable to that of the former Act which provided that title to the bankrupt's property vested automatically in the trustee in bankruptcy.  For this reason, when a bankrupt (known as a "debtor in relief") is in title, the vesting must be shown as Code BY 1, with the added reference to the pending bankruptcy proceeding.

Husband and Wife Filing
The new code provides for a husband and wife to file bankruptcy in a single petition.  One result of this is the elimination of the special vesting, when only one spouse filed (CLTA 6.06 E, 4, (c)).  However, see Code BY 8 where there is a spouse or cotenant of the debtor who has not filed for bankruptcy.

"Suspected" Bankruptcy

Occasionally in the course of handling a title order, the title officer will receive information that the owner is planning to file a petition in bankruptcy.  This "suspected" bankruptcy situation poses some serious questions for the title officer:  (1) Should the possible bankruptcy be shown somewhere in the preliminary report or policy? (2) And if so, where?

The answers are (1) While record notice of a pending bankruptcy must be shown in the Schedule A vesting (Code BY 1), if there is no record notice of a pending bankruptcy, then no mention should be made in the preliminary report or policy;  (2)  Neither would any mention be made in Schedule B.  (Because of the unmarketability provisions contained in both the CLTA and ALTA forms of policies, there is no exception that could be added to Schedule B that would protect the Company in the event of a later avoidance of the transaction being insured).

If there is a suspicion that a bankruptcy will be filed, and the branch or agent is in a county of original jurisdiction (or a county that has a bankruptcy court that hears cases), then those court records should be checked on the afternoon of the day before recording (as late in the day as possible).  If no filing is disclosed, then the title order may be recorded the next morning without further investigation.

In those counties where there is no bankruptcy court, make a "datedown" on the G.I. or I. C. before recording.

If the Company is given definite information that a bankruptcy will be filed on a certain date (e. g. a letter or phone call from the individual or his attorney) then refer the matter to the Regional Underwriting Office, because the Company  may not be able to insure in such a situation.

Record Notice of Bankruptcy

Assume this example occurs the same year:

On August 4, a deed records from John Doe to James Brown.  


On August 8, John Doe files a petition in Bankruptcy.


(Assume there is record notice of this.)

In this instance the record discloses that the petition has been filed.  Prudent title practice requires that an exception be shown, reflecting any interest of the bankruptcy court, because the transaction could be set aside as a preference or fraudulent transfer (See Code BY 2).

Remember that fraudulent transfers can be voided by the trustee in bankruptcy, in some instances for as long as one year from the date the debtor commenced bankruptcy proceedings.  For this reason, the names of sellers must be run on the G. I./I.C. for one year after the conveyance is recorded.  (See Section 7.04 D, 6 CLTA Manual).

BY   1
Vesting for General Bankruptcy


Debtor in Title (Vesting)
            , subject to proceedings pending in the bankruptcy court where a petition for relief was filed.

Name of Debtor:

Date of Filing:


U. S. District Court:


Case No.:



Comment:
The new Code has no provision comparable to that of the former Act, which provided that title to estate property automatically vested in the trustee in bankruptcy.  Under the Code, a bankruptcy must be reflected using the above write-up.  A separate vesting for pre-adjudication or post-adjudication is no longer needed, as the act of filing a voluntary petition is considered the equivalent of an order for relief, and an order for relief is the equivalent of an order of adjudication under the Code.

Complete the first space in this write-up by showing the record vesting as it would appear in any report or policy.  (A, a single man; A and B, husband and wife, as joint tenants, etc.)

(a)
The Name of Debtor space applies to the name of the party who filed bankruptcy.

(b)
The Date of Filing applies to filing the petition for relief (in bankruptcy court).

(c) 
The District Court will be either Northern, Eastern, Central or Southern District.

Reference:
CLTA 07.03 A2, 07.04 B and 07.15 A

BY   2
Deed from Debtor, One Year Prior to

Filing Bankruptcy (Vesting)
                            ,  by deed to them from ________ recorded _________, subject to an order for relief entered in the Matter of the Estate of ________, Debtor.

Date Entered:


U. S. District Court:


Case No.:



Comment:
Complete the first space in this write-up by showing the record vesting as it would appear in any report or policy. 

(________, a single man; A and B, husband and wife, as joint tenants, etc.)  For the space following "...in the Matter of the Estate of " show the name of the party that filed the petition in bankruptcy.  This will probably be the person who sold to the present owner;  but it could be another seller further back in the chain of title.  Complete the "District Court"  blank by showing Northern, Eastern, Central, or Southern District.

When using this vesting code, also show Code BY 3 in Schedule B.

Any conveyance executed by a debtor that is of record less than one year prior to the filing date of the debtor's petition in bankruptcy must be considered susceptible to avoidance by the trustee in bankruptcy.  No evidence of title can be written that relies on such a conveyance unless:

(1)
The transaction was determined valid by order of the bankruptcy court; or unless

(2)
The Title Department Manager is satisfied that a fair equivalent value was paid, or new consideration was given.

Absent compliance with the above, the vesting must be shown as in the above code, together with Code BY 3 in  Schedule B.

For deeds of trust made by the debtor within the one year prior to bankruptcy filing, see Code BY 4.

Reference:
CLTA 07.04 D, 07.04 E and 07.04 I

BY  3
Defect in Title by Violation of Bankruptcy Law
      .  Any claim, which arises out of the transaction vesting in the insured the estate or interest insured by this policy or the transaction creating the interest of the mortgagee insured by this policy, by reason of the operation of federal bankruptcy, state insolvency or similar creditors' rights laws based on

(a)  The transaction creating the estate or interest insured by this policy or the transaction creating the interest of the mortgagee insured by this policy, being deemed a fraudulent conveyance or fraudulent transfer; or

(b)   the subordination of the interest of the mortgagee insured by this policy as a result of the application of the doctrine of equitable subordination; or

(c)   the transaction creating the estate or  interest insured by this policy or the transaction creating the interest of the mortgagee insured by this policy, being deemed a preferential transfer except where the preferential transfer results from the failure:

(i)  to timely record the instrument of transfer; or

(ii)   of such recordation to impart notice to a purchaser for value or a judgment or lien creditor.

Comment:
This Code is always to be shown as a numbered exception in Schedule B when Code BY 2 is used for the vesting.  The defect or invalidity referred to in this write-up would arise by reason of a foreclosure sale of the property within one year prior to filing the petition in bankruptcy by the trustor or foreclosed owner.  This Code must be used in any preliminary report or commitment when a pre-1990 form policy is requested.  Use Code BY 4 if the only policy requested is a loan policy.

Reference:
CLTA  07.04 D, 07.04 E and 07.04 I

BY   4
Defect in Title  by Violation of Bankruptcy Law

(Loan Policy)
      .  Any claim which arises out of the transaction creating the interest of the mortgagee insured by this policy, by reason of the operation of federal bankruptcy, state insolvency or similar creditors' rights laws, that is based on

(a)
the transaction creating the interest of the insured mortgagee being deemed a fraudulent conveyance or fraudulent transfer; or

(b)
The subordination of the interest of the insured mortgagee as a result of the application of the doctrine of equitable subordination; or

(c)
The transaction creating the interest of the insured mortgagee being deemed a preferential transfer except where the preferential transfer results from the failure

(i)  to timely record the instrument of transfer; or

(ii)
of such recordation to impart notice to a purchaser for value or a judgment or lien creditor.

Comment:
Use this Code in any preliminary report written following a foreclosure sale or deed- in-lieu transaction.  Use Code BY 3 if both owner and lender request insurance.  Use this Code in other situations involving creditors' rights, such as LBO's, etc.

Reference:
CLTA 07.04D, 07.04E and 07.04 I

BY   5
Bankruptcy of Trustor, One Year


After Foreclosure
      .  Any claim or allegation that the trustee's deed or deed in lieu of foreclosure to ___________, recorded ___________ was a fraudulent transfer in bankruptcy proceedings filed by or on behalf of      (foreclosed owner)      within one year from the date of (foreclosure sale date or recording date of deed-in-lieu)    .

Comment:
If the chain of title discloses a trustee's sale or deed in lieu of foreclosure, within one year prior to the dated date of an evidence of title, it is necessary to show the possibility of any bankruptcy proceedings of the trustor/owner within that year.  The reason is that the bankruptcy court can set aside the trustee's sale.  Use the above write-up in such cases.  Any waiver or deletion of this code must be approved by the Regional Underwriting Office.  See Code BY 6 for Note.

Reference:
CLTA 7.04 H

Bulletin 83-1, dated 1-5-83

BY   6
Note for Report on Bankruptcy of Trustor
Note:  This exception will not appear in any title policies insuring any purchaser and/or encumbrancer for value.

Comment:
This Code is to be used as a note following Code BY 5, in a preliminary report only, when that report is issued for a sale or loan by the party who purchased at a foreclosure sale.

Reference: 
CLTA 7.04 H

Bulletin 83-1, dated 1-5-83

BY   7
 PIQ Not Scheduled in Chapter 7 Bankruptcy,

Case Closed  (Vesting)
_________, in trust for the trustee to be appointed upon the reopening of the proceedings had in the Matter of ___________, Debtor, and for the creditors of said Debtor, in Bankruptcy Court, _________ District of U. S. District Court, California, Case No. _________.

Comment:
Because the Bankruptcy Court acquires jurisdiction over all property of the debtor, all property must be scheduled in the petition.  If a particular parcel was not scheduled, the court retains jurisdiction, and the case must be reopened for disposition by the Court.

Use this vesting write-up when PIQ was not scheduled by the debtor and the case has been closed;  this applies when the debtor is still in title, or if the property has been conveyed by the debtor.

Complete the first blank space in this write-up by showing the record vesting (X, a single man; A and B, husband and wife, etc.).

Complete the space following "...in the Matter of ______" by showing the name of the debtor (bankrupt).

Reference: 
CLTA 7.15 C

BY   8
Right of First Refusal by Spouse or

Cotenant of Debtor
      .  The right of first refusal of any cotenant or spouse to purchase said property pursuant to Section 363 (i) of the Bankruptcy Code.

Cotenant or Spouse: _____________________________________________

Comment:
Show this write-up as a numbered exception in Schedule B.  Complete the blank space by inserting either:  (1) spouse of the debtor shown in Schedule A, or (2) cotenant with the debtor shown in Schedule A, or (3) both the spouse and cotenant of the debtor shown in Schedule A.

The Bankruptcy Code provides that if the debtor is a co-owner of property, the bankruptcy court (trustee in bankruptcy/debtor-in-possession) has the power (under certain conditions) to sell, not only the debtor's interest, but also the interest of the co-owner.  Such a co-owner can be a spouse, a joint tenant, or a tenant in common.

The Code also provides such co-owners with a right of first refusal, as follows:  If the cotenancy existed immediately prior to the date of filing the petition by the debtor, such spouse or cotenant may purchase such property from the bankruptcy court, but only if the court has already scheduled a sale of the property and only at the price for which the sale was to be consummated.

Reference:
CLTA  07.08 G, 2
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