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INTRODUCTION TO


COVENANTS, CONDITIONS AND RESTRICTIONS

For an overall discussion of covenants, conditions and restrictions (CC&R's) reference should be made to Section 13 of the CLTA Manual, and Chapter 23 of Revised Ogden.

"Restriction" is a broad term that covers any limitation on the use of land, and includes within it covenants and conditions.  A covenant is a promise to do or refrain from doing some act.  A condition is an actual qualification or limitation of the estate in land being conveyed.  While the only remedy for a violation or breach of a covenant is a lawsuit to stop the violation, or for damages, a breach of a condition can result in a change in the estate owned by the violator, or even a complete forfeiture of the land.

Because they can appear in various places, every document in the chain must be carefully examined for any possible restrictions that might be included.

Most residential tracts are made subject to CC&R's by a recorded declaration of CC&R's which covers the entire subdivision.  Such CC&R's must be incorporated in the first deeds out by the developer in order to be established.  The Company practice is to report the declaration in every case, and to reference the deed or deeds which incorporate the provisions of the declaration.

A declaration of CC&R's can also contain other matters that aren't a covenant, a condition or a restriction, but that do constitute defects on the title which must be reported.  Thus the title examiner must carefully read each entire document to identify such defects (e.g. easements, options to purchase, rights of first refusal, etc.).  Use Code CC 4 to report them

Most CC&R's will have a termination date.  If the creating document provides for automatic renewals at specified time periods, then they must continue to be shown until terminated of record.  If there is a termination date, continue to show the CC&R's for five years after this date because violations that occurred prior to the expiration date may be enforced beyond that date.  Any request to delete CC&R's before this five-year period must be referred to the Title Department Manager.  Any easement contained in the CC&R document will not necessarily terminate when the CC&R's expire, and should continue to be reported after the CC&R's are deleted.

CC   1
CC&R's in a Document
___.  Covenants, conditions and restrictions as set forth in the document

Recorded:

Instrument/File No.





Book _____ Page _____ of Official Records

NOTE: This exception omits any covenant, condition or restriction based on race, color, religion, sex, handicap, familial status or national origin, unless and only to the extent that the covenant, condition or restriction (a) is not in violation of state or federal law, (b) is exempt under 42 U.S.C. Section 3607 or (c) relates to a handicap but does not discriminate against handicapped people.  
Comment:
Use this Code for residential property only:

(A)
When there is a recorded Declaration; or,

(B)
When CC&R's are set out in a deed; or,

(C)
When CC&R's are contained in a document, other than deed or declaration.  (Example: an easement agreement that doesn't affect PIQ but does contain CC&R's that burden PIQ).

For a condominium project see Code CC 5.

Refer to Code CC 2 if the document contains a "good faith" clause; or Code CC 4 if it includes matters other than CC&R's.

See Code CC 10 for covenants and agreements with governmental agencies (e.g., Coastal Commission).

Reference:
CLTA 13.0 B, C;  13.01 A, B; 13.02; 13.05; 13.06

Revised Ogden  Chapter 23

CC   2
"Good Faith" Clause

(Subparagraph)

Said covenants, conditions and restrictions provide that a violation thereof shall not defeat the lien of any mortgage or deed of trust made in good faith and for value.

Comment:
Add this subparagraph when the CC&R's being reported include a mortgage savings or "good faith" clause ("...that a violation thereof shall not defeat nor render invalid any deed of trust made in good faith, etc.").  This subparagraph could apply to Codes CC 1, CC 5 and CC 8.  See Codes CC 6 and CC 7 when the lien of assessments contained in the CC&R's is subordinated to certain trust deeds.

Reference:
CLTA 13.0, et seq.

Revised Ogden  Chapter 23

CC   3
Modification (or Modifications) of CC&R's

(Subparagraph)

Modification(s) of said covenants, conditions and restrictions

Recorded:

Instrument/File No.





Book _____ Page _____ of Official Records

Comment:
Use this Code as a subparagraph under the numbered CC&R's paragraph when there is one modification or several.  Repeat the "Recorded" reference for each one.  If one of the modifications is for annexation of the land to the declaration of CC&R's, use Code CC 9.  Examples of modifications to be reported:  to add a "Good faith" clause, change in architectural review committee, amending a particular paragraph, etc.

Reference:
CLTA 13.00 B 3 and 13.00 C

Revised Ogden 23.26 and 23.27

CC   4
Special Matters Included in CC&R's

(Subparagraph)

Among other things, said document provides for ___________.

Comment:
Use this Code as a subparagraph for matters in a CC&R document that must be shown separately, such as easements.  Refer any questionable matters to the Title Department Manager.

Reference:
CLTA 10A.04 F and 10A.07 E

Revised Ogden 16.21

CC   5
CC&R's for a Condominium Project
      .  A declaration of covenants, conditions and restrictions  which, among other things, may contain or provide for: easements; liens and the subordination thereof; and restrictions on  partition and severability of component interests.

Recorded:

Instrument/File No.





Book _____ Page _____ of Official Records

NOTE: This exception omits any covenant, condition or restriction based on race, color, religion, sex, handicap, familial status or national origin, unless and only to the extent that the covenant, condition or restriction (a) is not in violation of state or federal law, (b) is exempt under 42 U.S.C. Section 3607 or (c) relates to a handicap but does not discriminate against handicapped people. 

Comment:
Use this Code for the CC&R's affecting a Condominium Project.  If the declaration includes other matters which affect title (rights of entry, powers of attorney, options to purchase, rights of first refusal) then show these as an unnumbered paragraph under this exception, using Code CC 4.  This Code may also include as a subparagraph a combination of Codes CC 2 ("good faith") CC 6 and CC 7 (subordination of assessment liens) depending on the provisions of the declaration.  For a planned development (P.U.D.) use CC 1 plus CC 4 and CC 6 and CC 7, as applicable.

Reference:
CLTA 10A.01, et seq. covers Condominiums with specific sections dealing with CC&R's.

Revised Ogden 16.9 to 16.11, inclusive.

CC  6
Assessments in CC&R's, Subordinate


to Any Trust Deed (Subparagraph)
      .  Said instrument also provides for the levy of assessments, the liens of which are stated to be subordinate to the lien of any mortgage or deed of trust made in good faith and for value.

Comment:
Show this Code as a subparagraph under the numbered exception for CC&R's when the assessment provided for is declared to be subordinate to any trust deed.

Reference:
Revised Ogden  23.11

CC  7
Assessments in CC&R's, Subordinate to "First" Trust Deed

(Subparagraph)

Said instrument also provides for the levy of assessments, the liens of which are stated to be subordinate to the lien of a first mortgage or first deed of trust made in good faith and for value.

Comment:
Show this Code as a subparagraph under the numbered exception for CC&R's when the assessment provided for is declared to be subordinate to first trust deeds.

Reference:
Revised Ogden  23.11
CC   7.1
Notice of Assessment by Owner or

Homeowner's Association
      .  An instrument which recites in part that Association Assessments are periodically due from holders of title to said land to the Homeowner's Association and that transfer fees may be due whenever there is a transfer of title of any of the units.  In order to ascertain seller's/buyer's association assessments and transfer fee requirements prior to transfer of a unit, escrow companies are requested to contact:

Recorded:






Instrument/File No.





Book _____ Page _____ of Official Records

Comment:
This Code is to be shown as a separate numbered paragraph after CC 5 when documents are encountered in the chain of title executed by either the owner or by the Homeowner's Association, by its duly elected officer; otherwise use CC 7.2.  This write-up will be shown in all evidence of title.

Reference:
Title Bulletin No. 300 dated December 15, 1981.

CC   7.2
Assessment Lien, No Notice Recorded
      .  Association Assessments are periodically due from holders of title to said land to the Homeowner's Association and transfer fees may be due whenever there is a transfer of title of any of the units.  In order to ascertain seller's/buyer's association assessments and transfer fee requirements prior to transfer of a unit, Escrow Companies are requested to contact said Homeowner's Association.

Comment:
This Code is to be shown in the Notes section of the preliminary report when your examination discloses your property is a condominium and your report covers a request for an ALTA loan policy.

CC   7.3
Notice of Assessment

(CC&R Related)

      .  Notice of Assessment

By:

Amount Claimed:





Recorded:






Instrument/File No.





Book _____ Page _____ of Official Records

Comment:
This Code is to be shown as a separate item in Schedule B, whenever a Notice of Assessment is recorded on your PIQ.  This should only be used when the assessment lien arises on a condominium project or  when Code CC 5 is used.  If writing a Trustee Sale Guarantee on an assessment lien (which requires Management Approval) use this and Code CC 7.4;  see Code TS 11 comments.  If the recorded assessment arises out of an Improvement District refer to the TX portion of this book for write up.

Reference:
CLTA 10 A.07F

Revised Ogden, 16.22

CC   7.4
Notice of Default of Assessment Lien

(CC&R Related)

      .  A Notice of Default of an Assessment Lien recorded pursuant to a Declaration of Establishment of Restrictions.

Executed By:

Recorded:






Instrument/File No.





Book _____ Page _____ of Official Records

Comment:
Use this Code as a separate numbered paragraph in the event a Notice of Default of Assessment Lien is shown as affecting PIQ.  This Code should be used as a subparagraph to Code CC 7.3 if the Notice of Default references a specific recorded Notice of Assessment. For a Trustee's Sale Guarantee see Code TS 11 comments.

Reference:
CLTA 10 A.07F

Revised Ogden, 16.22

CC   7.5
Notice of Trustee’s Sale of Covenants,


Conditions and Restrictions
      .
A Notice of Trustee’s Sale under the terms of covenants, conditions and restrictions above mentioned

Executed by:

Date and Time:





Recorded:






CC   8
CC&R's in the Document Above

      .
Covenants, conditions and restrictions as set forth in the document referred to in the numbered item last above shown.

NOTE: This exception omits any covenant, condition or restriction based on race, color, religion, sex, handicap, familial status or national origin, unless and only to the extent that the covenant, condition or restriction (a) is not in violation of state or federal law, (b) is exempt under 42 U.S.C. Section 3607 or (c) relates to a handicap but does not discriminate against handicapped people. 

Comment:
Use this Code when the Schedule B write-up already shows the document for another reason (example: an easement in an agreement), but the document also contains CC&R's that must be reported.  This numbered exception must follow immediately after the referenced document.

Reference:
CLTA 13.01 and 13.05

Revised Ogden, 23.9, 23.11 and 23.12

CC   9
Annexation of Land to Declaration of CC&R's

(Subparagraph)

The provisions of said covenants, conditions and restrictions were extended to include the herein described land by an instrument 

Recorded:

Instrument/File No.





Book _____ Page _____ of Official Records

Comment:
This Code is to be used when PIQ has been annexed to a prior declaration of CC&R's.  Show this prior declaration as a numbered paragraph, in its proper priority, with this Code as a subparagraph.

CC 10 
Covenant and Agreement with


Governmental Agency and Others
      .  A covenant and agreement

Executed by:

In favor of:






Recorded:






Instrument/File No.





Book _____ Page No. _____ of Official Records

Which among other things provides:

Comment:
Consider adding Code GE-11 when the agreement contains multiple provisions.

This Code is to be used for a recorded agreement between a landowner and a zoning or other governmental agency.  (Example:  an agreement not to subdivide landowner's parcel, when permission is granted to erect one residence on two adjoining lots.)  The agreement must be reported even though it is sometimes not signed by the government authority.  To complete the space, "In favor of:" show the governmental agency.  For the "Which... provides" space, copy or paraphrase the language in the document.  (Example:  That owner or his successors shall not subdivide said parcel.)  If the language is copied verbatim use quotation marks.

Also use this Code to show 'low income' housing legislation when disclosed by a separate recorded covenant and agreement, in which case the "Which...provides" space should read:  The right of the (City) (County) of ________ to regulate and control the sale and occupancy of said land as a part of said authority's low and moderate income housing program, pursuant to (Ordinance) (Regulation) No. _____ of said (City) (County).

This also requires showing Code RQ 7 on the Requirements and Notes Supplement.

Reference:
CLTA 13.06

Revised Ogden, 23.2

CC   11
Low Income Housing Disclosed by Deed
      .  The right of the    (City)  (County)    of          to regulate and control the sale and occupancy of said land as a part of said authority's low and moderate income housing program, pursuant to    (Ordinance)      (Regulation)    No.       of said    (City)  (County)   , as disclosed by  recitals in the deed from          to          recorded      , as Instrument/File No. ________, Book _____ Page _____ of Official Records.

Comment:
Due to a scarcity of residential housing, certain cities and counties have enacted legislation which provides for affordable or low income housing.  Such legislation must be reported if the lot under search is affected.  The disclosure of this can be by different sources.  If it is by a recital in a deed, then use this Code.

For disclosure by a separately recorded covenant and agreement, use Code CC 10.

For disclosure by a Declaration of CC&R's, use Code CC 12.

For disclosure from a recorded map, use Code CC 13.

Before insuring a property that is subject to such a write-up, the Company must receive a certification to be kept in the title file, from the city or county, stating that all provisions of the 'low income' housing plan have been complied with.  Until such letter is received, show Code RQ 7 as an item in the Notes section of the preliminary report.

Reference: 
CLTA 13.06 B

CC   12
Low Income Housing Disclosed by Declaration

of CC&R's
      .  The right of the    (City)  (County)    of          to regulate and control the sale and occupancy of said land as a part of said authority's low and moderate income housing program, pursuant to    (Ordinance)   (Regulation)   No.          of said    (City)  (County)    as disclosed by the Declaration of Covenants, Conditions and Restrictions recorded          as Instrument/File No.         , Book       Page       of Official Records.

Comment:
Due to a scarcity of residential housing, certain cities and counties have enacted legislation which provides for affordable or low income housing.  Such legislation must be reported if the lot under search is affected.  The disclosure of this can be by different sources.  If it is by provisions in a declaration of CC&R's, then use this Code.

For disclosure by a recital in a deed, use Code CC 11.

For disclosure by a separately recorded covenant and agreement, use Code CC 10.

For disclosure from a recorded map, use Code CC 13.

Before insuring a property that is subject to such a write-up, the Company must receive a certification to be kept in the title file, from the city or county, stating that all provisions of the 'low income' housing plan have been complied with.  Until such letter is received, show Code RQ 7 as an item in the Notes section of the preliminary report.

Reference: 
CLTA 13.06 B

CC   13
Low Income Housing Disclosed by Map
      .  The right of the    (City)  (County)  of          to regulate and control the sale and occupancy of said land as a part of said authority's low and moderate income housing program, pursuant to    (Ordinance)  (Regulation)   No.       of said   (City) (County) , as disclosed by recitals on the map of said    (Tract)  (Subdivision)   .

Comment:
Due to a scarcity of residential housing, certain cities and counties have enacted legislation which provides for affordable or low income housing.  Such legislation must be reported if the lot under search is affected.  The disclosure of this can be by different sources.  If it is by recitals on a map, then use this Code.

For disclosure by a recital in a deed, use Code CC 11.

For disclosure by a separately recorded covenant and agreement, use Code CC 10.

For disclosure by a declaration of CC&R's, use Code CC 12.

Before insuring a property that is subject to such a write-up, the Company must receive a certification to be kept in the title file, from the city or county, stating that all provisions of the 'low income' housing plan have been complied with.  Until such letter is received, show Code RQ 7 as an item in the Notes section of the preliminary report.

Reference:
CLTA 13.06 B

CC   14
Land Conservation Act (Williamson Act)
      .  Covenants and restrictions imposed by a Land Conservation Contract executed pursuant to Section 51200, et seq.  California Government Code.

Dated:

Executed By:





Recorded:






Instrument/File No.





Book _____ Page _____ of Official Records

Affects:






Comment:
The Land Conservation Act (Williamson Act) provides for the creation of agricultural preserves by cities or counties.  The contracts made under the Act require that development of the land be limited and provide for adjustments in taxation.  Any such contract must be reported.

The contracts run for 10 years, with certain renewal provisions.  To delete such contract from a report or policy requires approval from the Title Department Manager, who will be guided by the provisions of CLTA  3D.01, et seq.

Reference:
CLTA 3D.01, et seq.

CC   15
Land Conservation Act (Williamson Act) Cancellations

Said contract is subject to the following:

The effect of a document captioned Certificate of Cancellation (or equivalent) recorded as hereinafter set forth.

The decision rendered in Lewis v. City of Hayward, 173 Cal.App.3d 178 (1985), may nullify any cancellation of a Williamson Act Land Contract made on or after January 1, 1981.

Recorded:

CC   16
CC&R's Incorporated by Reference to a Prior Document

(Subparagraph)
Said covenants, conditions and restrictions are incorporated by reference thereto in the document last above mentioned.

Comment:
Use this Code in conjunction with other codes when

CC&R's are incorporated by the first deed out by the developer.

Reference:
CLTA 13.01
CC   17
Liquor Restrictions
The provisions in a deed prohibiting the buying, selling or handling of intoxicating liquors on said land

Recorded:

NOTE: This exception omits any covenant, condition or restriction based on race, color, religion, sex, handicap, familial status or national origin, unless and only to the extent that the covenant, condition or restriction (a) is not in violation of state or federal law, (b) is exempt under 42 U.S.C. Section 3607 or (c) relates to a handicap but does not discriminate against handicapped people. 

Comment:
Use this Code when your search discloses a document which contains restrictions and the only remaining one is liquors.

Refer to Code CC 2 if the document contains a "good faith" clause.

CC 18

CC&R's Blanket Exception
___.  Covenants, conditions and restrictions, if any, appearing in the public records.

Comment:
Use this exception in Preliminary Reports and Loan Policies issued in connection with refinance and equity loan transactions using streamlined searching procedures as set forth in Underwriting Bulletin No.8, dated February 8, 2001.  Also use EM 26.

[New:  3/1/2002]

CC 19

Unlawful CC&R's Note


(Subparagraph)

NOTE: This exception omits any covenant, condition or restriction based on race, color, religion, sex, handicap, familial status or national origin, unless and only to the extent that the covenant, condition or restriction (a) is not in violation of state or federal law, (b) is exempt under 42 U.S.C. Section 3607 or (c) relates to a handicap but does not discriminate against handicapped people.

Comment:
This note should be added to any exception to CC&R's in Preliminary Reports and Policies.

[New:  3/1/2002]

CC 20

CC&R's Blanket Exception
___.  Terms, provisions and conditions contained in an instrument entitled "Charitable Housing Agreement Imposing Endowment Fee on Transfer" in favor of Lennar Charitable Housing Foundation, a California nonprofit public benefit corporation recorded ________________ as instrument no. ______________ of Official Records.

Said agreement provides, among other things, that

1) a violation thereof shall not defeat the lien of any mortgage or deed of trust made in good faith and for value; and

2) as a condition to close of escrow, no transfer of title shall be made until provisions have been made for the payment of the endowment fee.

Demand for payment of endowment fee must be obtained from:

Lennar Charitable Housing Foundation

Attn: Housing Administrator

25 Enterprise

Aliso Viejo Ca 92656
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