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Lien Recorded During Bankruptcy

Recording an abstract of judgment or a tax lien against the debtor during bankruptcy violates the automatic stay. So can a title company ignore the lien? My answer is “no”, for the reasons set forth below.

In re Globe Investment, 867 F.2d 556 (9th Cir. 1988) held that the right to the automatic stay is personal to the debtor and nobody else has a right to set aside an act taken in violation of the stay if the debtor "chooses" to waive it. The Court explained that co-owners of property did not have standing to set aside a trustee’s sale under a deed of trust, which was held in violation of the automatic stay in their co-owner/debtor’s bankruptcy.

The same court subsequently decided In re Schwartz, 954 F.2d 569 (9th Cir. 1991), holding that acts in violation of the automatic stay are “void”. The court did not mention its own previous decision in In re Globe Investment. Normally you would think that if something is void, we should be able to treat it as if it did not exist. HOWEVER, there are three reasons I am uneasy relying on In re Schwartz unless the 9th Circuit specifically overrules In re Globe Investment:

1. Courts are notoriously unable to properly use the terms "void" and "voidable". They often use the word "void" when they have simply found grounds to set aside the particular transaction under discussion. But they really would not set aside some similar transactions if certain facts were changed. This means that the court really means the transaction is "voidable" instead of "void".

2. In re Schwartz dealt with the debtor himself raising the violation of the automatic stay and, under the particular circumstances of the case, the debtor needed to establish that the lien was void in order to prevail. The case did not deal, as In re Globe Investment did, with someone other than the debtor trying to assert a violation of the automatic stay. The Court in In re Schwartz was adamant about the transaction being "void”, but the same court in In re Globe Investment was equally adamant that nobody other than the debtor has standing to object to violations of the automatic stay.

3. In re Globe Investment makes sense to me. If the debtor wishes to waive his right to object to a violation of the automatic stay, or at least does not object to the violation, why should anyone else be able to?

Consequently, I do not want to ignore an abstract of judgment or tax lien simply on the basis that it was recorded in violation of the automatic stay. The debtor has the right to go into Bankruptcy Court and have the lien set aside. But it is likely that nobody other than the debtor (for example, our insured) has standing to do so. So I usually tell the debtor that we have to show the lien as an exception to title until he obtains a court order setting it aside.

It is sometimes tempting to rely on your strong feeling that a creditor has given up on pursuing the debt and really is not going to do anything about it. But it is usually not a good idea to simply cross your fingers and hope the creditor will fail to realize that he may still have a valid lien.

