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SUBJECT:
Homesteads
Declarations of Homestead in the chain of title may be ignored. This is optional for our title agents, but the practice in our California Service Centers will be to ignore homesteads.

The reason for this is that many lenders to require borrowers to record an abandonment of homestead when they see one in the preliminary report. This requirement is completely unnecessary and disrupts our transactions.

What are the consequences of ignoring homesteads? Since the law changed on July 1, 1983, a declaration of homestead has absolutely no effect on the validity of a subsequent deed or deed of trust, so it does not affect our transactions. Lenders’ insistence on recording abandonments is completely unreasonable.
There are some technical consequences, but they should not normally affect us. First, there could theoretically be some risk if the homestead recorded before July 1, 1983 because under the old law, powers of attorney could not be used to encumber or convey homesteaded property. But in order to have a claim, three factors would have to converge: 1) a homestead over 22 years old, 2) a transaction using a power of attorney and 3) a challenge to title. The likelihood of those three things happening is remote enough that we are willing to take the risk.
Second, under CCP §704.950 a judgment lien attaches to a recorded homestead in the amount of any surplus over the amount of all liens plus the homestead exemption. This would only affect us when we are considering relying on this statute to ignore a judgment lien. But we would only do this in limited situations with fairly high-level underwriting approval. Any request to do this would bring the homestead to light, and is much less common than lenders bothering us with their requirement of recording abandonments of homesteads.
