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A
ACCESS  (X-7A or X-7B)

Use with all ALTA forms if access is not available or is lacking.  

See also the memo on Access in the Underwriting Reference Manual.

ACCESS RIGHTS (A-1 to 3)

Any time property has a common boundary with an interstate highway, the examiner should include an exception for limited or controlled access in Schedule B.  The usual practice is to convey access rights in the deed along with the highway right-of-way.  In some instances, limited access rights were acquired by separate deed or condemnation many years after acquisition of the right-of-way itself.

If, however, property adjacent to a limited access highway is later subdivided, it is not necessary to take exception to the limitation on single family property, provided the lot has access to other streets and does not have a common boundary with the limited access highway right-of-way.

Occasionally, a non-access easement on a plat will not be adjacent to a street but will be next to a railroad right-of-way, a commercial tract or unsubdivided property. This type of easement can be addressed by using Code A-2. The examiner should write the exception to fit these unusual situations using the standard write-up as a guide.  (A non-access easement, sometimes labeled as a 1 foot N.V.A.E., i.e. “no vehicular access easement”, though referred to as an easement, is really a restriction that is generally intended to prevent property owners from accessing roadways at places other than designated intersections.)   


See also the memo on Access in the Underwriting Reference Manual.

ACKNOWLEDGMENT FAULTY (A-3A) 

There are two concerns relating to faulty certificates of acknowledgment.  The first relates to A.R.S. §33-401(C), which provides that, if a deed or conveyance having a defect in the certificate of acknowledgment has been recorded for more than 10 years, the acknowledgment is deemed valid as of the recording date.  The second relates to A.R.S. §33-411(C), which provides that, if an instrument affecting real property contains a defect or omission in the certificate of acknowledgment but has been recorded for longer than one year, the document is deemed lawfully recorded on or after the date of its recording.  Code A-3A should be used whenever a deed with a defective acknowledgment has been recorded less than one year or when title based on a defective acknowledgment has not been title insured.  As an alternative to showing the exception, a requirement to correct and re-record the document is preferable.  

For a more detailed explanation of the effect of these two statutes, see the section on Deeds in this Guide and the memo on Acknowledgments in the Underwriting Reference Manual.   See also the sections on Joint Tenancy and Mortgages in this Guide.

ACTIONS (A-4 to 8, AR-2 & 3)

A lis pendens is recorded to give notice that a court action has been initiated which involves title to a parcel of real estate.  While usually recorded by the plaintiff's attorney, it may be recorded by a defendant if a counterclaim is involved.  If an action is brought and, at the time of examination, has not been completed or dismissed with prejudice, the case file must be examined for all matters affecting the title to the land.  We want suits to be dismissed with prejudice because the matter cannot be retried later.  A suit to foreclose a deed of trust or mortgage will not be dismissed with prejudice if the loan is reinstated because the borrower could default on the loan again at a later date.  Refer all other dismissals without prejudice to your CTO/ATO.  

Note: Our exception is not to the recorded notice of lis pendens but to the proceedings disclosed by the notice.   Consequently, an examination of the completed court file revealing major defects (i.e. failure to serve suit) in the proceedings should be discussed with a Service Center Underwriter or Arizona Agency Underwriter for a determination of the proper way to handle any issues in the court proceedings. If a defect is disclosed, the nature of the defect will normally suggest a requirement to be made.

Effective August 12, 2005, a recorded release of a lis pendens will eliminate the need to take exception for the proceedings.
A.R.S. §12-1191.D provides that a notice of lis pendens does not constitute actual or constructive notice of any matters contained in the notice or lawsuit once a withdrawal, release or order expunging the notice of lis pendens is recorded.  This rule applies only until a certified copy of a judgment or decree in the lawsuit is recorded.  As a result, you should review the record carefully if a notice of lis pendens has been withdrawn/released/expunged to ensure that no judgment has subsequently been recorded.  

Since appeal time and redemption rights are seldom problems during an examination, no requirements have been established.  Time is the best cure.  

Caution should always be exercised when insuring the validity of a foreclosure or quiet title judgment if service upon any defendant was by publication alone.  All situations where service is by publication should be reviewed with a Service Center Underwriter or Arizona Agency Underwriter.  One concern regarding service by publication is that defendants have one year to file an appeal of any default judgment. (Rule 59(j) Arizona Rules of Civil Procedure.)  In some cases, judges have set aside judgments of foreclosure, quiet title, etc. on the basis that service by publication was unreasonable and improper.  

ADVERSE RIGHTS (AR-10)

See section on Rights of Parties.

AGREEMENTS [Other than Agreements of Sale (A-9)]

This exception is designed for use when the owner of property has undertaken with one or more others to do or not do something of mutual benefit, e.g., construct a party wall or agree to maintain a well system.  The instrument used to evidence the agreement may not be labeled "Agreement."  It is not necessary, however, to change the code regardless of the label of the document.  See also the section on Water Agreements in this Guide.

AGREEMENTS FOR SALE (A-10 to16, A-18, AR-20 to 23, DR-3, FR-10 to14)

If it is clear from the title order that we are dealing with the seller's (vendor’s) interest or we are writing a forfeiture guarantee, it is not necessary or desirable to vest the equitable title.  When we are dealing with a vendor's assignment of a second (or later) Agreement, then equitable title should be vested in that vendor.

The collection information note (A-12A) should only be used if a requirement is made for payoff of the Agreement.

Prior to 1968, it was the custom to evidence a completed, involuntary forfeiture by recording a quit-claim deed (usually dated the same date as the Agreement) from the buyer back to the seller.  It was also the custom to obtain substitute deeds, both payoff and forfeiture, when the vendor's or vendee's interest was conveyed.  Since 1968, most collection agents use an instrument entitled "Affidavit of Completion of Forfeiture."  Forfeitures commenced after July 25, 1981, also require recordation of a Notice of Election to Forfeit.  (ARS §33-743.) 

We will normally pass on any forfeiture handled by a title company or Weststar Loan Service Corporation (successor by purchase to CSC Financial Services, formerly Continental Service Corporation) using either backdated deeds or Affidavits of Completion of Forfeiture (FR-13).  We will pass any insured forfeiture using a currently dated deed, regardless of who recorded it.  It is not necessary to have estoppel language on a recorded, insured deed-in-lieu but use Code AR-22 if our transaction contemplates a deed-in-lieu of forfeiture.  Any other attempts to forfeit will normally require that the collection file and forfeiture papers be submitted to us for examination (FR-10 and 11) or that an estoppel certificate supporting an uninsured deed- in-lieu be recorded. (AR-23.)

If there has been more than one conveyance of the vendee's or vendor's interest and there are encumbrances, liens or defects executed or caused by an intervening party, then the individual conveyances must be listed (A-13).  Otherwise "by mesne conveyances" (A-13A) is permitted.  When less than all of the vendee's or vendor's interest is conveyed, be sure the Code A-13 write-up clearly indicates the situation, e.g. "the interest of John Doe was, etc." or “an additional undivided 25% of the Vendee's interest, etc."

For some years, we insured conveyances of the vendee's interest under an unrecorded Agreement for Sale from our trust department (succeeded by CSC Financial Services) as long as the conveying deed (A-14) or second Agreement (A-14A) contained a recital of the existence of the unrecorded Agreement.  An exception (A-14B) was also used for any matters, such as mineral reservations or marital status problems, that might be in the unrecorded Agreement.  That practice was modified by agreement with CSC to record the Agreement (and any necessary deeds in its file) even if we had previously insured.  Always require recordation of these unrecorded Agreements (AR-21).  If, however, the unrecorded Agreement is disclosed of record by a memorandum of Agreement (or similar instrument) executed by both vendor and vendee, it will not be necessary to require recordation of the original Agreement but do take exception to undisclosed matters (A-14B).

Be careful when examining title to a leasehold estate when an Agreement for Sale is involved.  The instrument needed to evidence the pay-off of the Agreement is not a deed but an assignment of the lessee's interest under the lease.  A recorded pay-off deed which recites or incorporates a reference to the lease will be acceptable for title insurance purposes.  It is not unusual to find the assignment recorded concurrently with the Agreement.  A great deal of confusion then arises as to the status of the Agreement, i.e. whether the obligation has been satisfied.

Once the Agreement of sale is recorded, neither the vendor nor the vendee can do anything to defeat the other's rights.  Both can encumber or otherwise deal with their own interest.  While mortgages or deeds of trust are usually used, occasionally an instrument entitled "Vendor's Deed and Collateral Assignment" or something similar will be used. (A-16.)  Encumbrances on the vendor's interest, after recordation of the Agreement, do not have to be released if the Agreement is paid-off.

ALTA RESIDENTIAL AND HOMEOWNER’S POLICIES
(AR-5 and AR-5A) [Also X-17 to19a (sectional/split lots/problem areas)]


See also the memo on ALTA Homeowner’s and Residential Policies in the Underwriting Reference Manual and the section on Extended Coverage in this Guide.

APPROVALS - UNDERWRITING (AR-30)

Monetary risk underwriting limits have been established for Service Center Underwriters, CTOs/ATOs and Arizona Agency Underwriters.  Any questions regarding these limits should be directed to a Service Center Underwriter or Arizona Agency Underwriter.  Commitments for liability amounts requiring Legal Department approval can be sent to the customer provided Code AR30 is used.  Since requirements cannot be used for Guarantees, however, Legal Department approval must be obtained when required before delivering the Guarantee to the customer.

See also the memo on High Liability Underwriting-Limits/Requirements in the Underwriting Reference Manual.

ATTACHMENTS (A-17, AR-1)

A writ of attachment is issued in a court proceeding prior to a judgment being entered.  The writ establishes priority of the judgment, if entered, over liens recorded after recordation of the writ.  Before the exception (A17) can be removed, the writ must be quashed of record, the case dismissed, the judgment satisfied or the judgment expired. If the judgment is recorded and there are no intervening matters, then it is not necessary to show the writ.  If nothing but the writ is of record, the case must be checked for dismissal before showing the writ.  If the case has been dismissed, with or without prejudice, nothing need be recorded to clear the writ of attachment.
B

BANKRUPTCY (B-1 to11A, BR-1 to 5)

1.
Federal Preemption.  Bankruptcy rules, as established under the Federal Bankruptcy Code, supersede state statutes.

2.
Case Record.  There are two basic parts to a bankruptcy case record:



a.
Administrative file (relates to debtors)



b.
Adversary file (relates to creditors’ claims)

3.
Automatic Stay.  Upon filing bankruptcy, all actions by the debtor and creditors, secured and unsecured, are automatically stayed, except with respect to police power and in certain bad faith or serial filing situations under the 2005 Bankruptcy Reform Act.  In this latter situation, the court can issue an order confirming that the automatic stay does not apply. Consult with a Service Center Underwriter or Arizona Agency Underwriter if a creditor is claiming that the automatic stay does not apply pursuant to this Act.



 The automatic stay remains in effect for 10 days after entry of a court order unless the order expressly waives the stay.  See also Part B of the Bankruptcy memo in the Underwriting Reference Manual.

4.
Chapter 7.  Filing under this chapter is for the purposes of liquidating a debtor’s assets, in which case a trustee will be appointed.



a.
Debtor files Petition



b.
Statement of Affairs of Debtor



c.
Debtor must provide schedule of taxes, names of creditors, assets of debtor (real and personal), including assets conveyed in last 12 months.



d.
Unless property is deemed exempt or abandoned by the court, we must have an Order Confirming Sale/Encumbrance.



e.
Discharge of the debtor does not eliminate recorded encumbrances, which constitute liens against property owned by the debtor unless the court has entered an order avoiding the liens. 




f.
A discharge alone does not permit a creditor to foreclose its lien.  A discharge, coupled with a property exemption or abandonment, is necessary to foreclose on property claimed exempt.

5.
Chapter 11.  Filing under this chapter gives the debtor a reasonable opportunity to rehabilitate itself, free from creditor interference.  One of the most significant aspects of this filing is that the debtor may be, and usually is, permitted to retain title and custody of its property while continuing the operation of its business.  The debtor submits a plan to the court, which defines the method by which creditors are to be paid (the “Plan”). The court will either approved or reject the Plan.  If it is approved/confirmed, the property vests back into the debtor, which may then deal with real property as it wishes (more or less).  We say "more or less" because, in reviewing the Plan, it must be determined whether our proposed transaction falls within the Plan’s permitted activities.  If in doubt, it is preferable to require a court order approving the transaction.  The debtor's attorney will, in turn, attempt to provide you with additional information that will give you comfort that an order is not necessary.  Consult with your CTO/ATO.  In most cases, no trustee is appointed.  



We must make certain that our property is listed in the inventory of the debtor's assets.  If our property is not disclosed in the filing, we must require a court order approving/confirming the transaction.  Since the "debtor is in possession," all involuntary liens, i.e. tax liens, judgments, etc., which were recorded prior to confirmation of the Plan must be released.  Some attorneys have argued that confirmation of the plan operates as a discharge of the debtor from such debts. Courts have held, however, that even though the debt may be discharged as against the debtor personally, the lien of the recorded judgment clouds title to real property and may be foreclosed under certain circumstances.  Unless we can determine that the order confirming the Plan also permits a sale “free and clear” of our encumbrances, a specific “order free and clear” should be required or releases/satisfactions of the encumbrances should be secured. 

            

It should be emphasized that the foregoing applies to liens recorded prior to the Plan being confirmed and applies only when the debtor is already in title.  If the debtor is a potential buyer and the Plan has been confirmed, the lien or judgment will not attach to the new property since the debt has already been discharged, provided the debt is dischargeable.  Tax liens are usually not dischargeable;  therefore, releases of tax liens should be required for all bankruptcies.



The above rules are somewhat altered as far as individual debtors are concerned as a result of the 2005 Bankruptcy Reform Act.  Under that Act, the property of an individual in a Chapter 11 remains in the bankruptcy until the Plan is completed. This is similar to a Chapter 13 proceeding (discussed below).  In such a case, a court order is needed to deal with the real property.  Any questions in this regard should be referred to a Service Center Underwriter or Arizona Agency Underwriter.

6.
Chapter 13.   This chapter is also known as the Wage Earner Plan, under which the debtor has a specific time period (usually 3-5 years) to pay creditors.  Like a chapter 11, a Plan is submitted to the court for approval.  Property does not re-vest in the debtor, however, until the Plan is completed.  Consequently, under a Chapter 13 bankruptcy, a trustee is appointed and you must require an order confirming the transaction from the court.  We will also need releases of all liens and/or judgments unless the order authorizes the sale to be "free and clear" of all liens.

7.
"Free and Clear of all Liens."   This is a common phrase appearing in bankruptcy court orders.  The examiner must carefully determine (a) which liens the sale is free and clear of and (b) verify that these creditors have been noticed in the bankruptcy proceedings and that no objection has been filed.  Remember that most tax liens and tort judgments are NOT "wiped out" or discharged by a bankruptcy.  (A tort judgment is a judgment whereby the debtor (usually the defendant in the action) is liable for fraud, malpractice, negligence, etc.) Consequently, whenever we are dealing with a party who has tax liens or tort judgments against him/her, we must require releases/satisfactions of the liens/judgments unless we are provided with a court order “free and clear of all liens.”  While it is preferable that the order confirming the sale specifically itemize the recording data of the liens, it is not legally required.  Regardless of the language in the court order, because municipalities typically will not accept bankruptcy court orders that purport to eliminate their tax liens, real property taxes MUST be paid or an exception shown for any unpaid real property taxes.



See also Part F of the Bankruptcy memo in the Underwriting Reference Manual.

8.
Buyer in Bankruptcy.  The examiner must be concerned with a bankruptcy on the proposed buyer in three situations.  First, if there are money judgments on the buyer prior to the filing of bankruptcy, the file must be checked to determine if the judgments were properly scheduled.  If they were, they can be ignored if the debtor has been discharged.  Although tort judgments are generally not dischargeable, the judgment will be deemed discharged unless the creditor files an objection to discharge and its motion is granted.  The same applies to a party in the chain of title if the judgments and bankruptcy took place prior to acquisition of title.  Second, show all tax liens since these are virtually non-dischargeable.  Third, if the filing of bankruptcy took place very recently and a substantial down payment is involved in the pending escrow, be concerned with the source of funds.  Property purchased with concealed assets can be pulled into the proceedings, just as can property sold for less than full value, such as a preferential transfer, shortly before filing.

9.
Preferential Transfers. If property has been conveyed within one year of a bankruptcy filing (this will change to 2 years effective 4/20/06 pursuant to the Bankruptcy Reform Act), the transfer could be subject to attack by creditors as a preferential transfer.  An example is a debtor conveying to a lender that has a lien on the property or to a judgment creditor.

10.
Appeal Period. Bankruptcy court orders are subject to a 10 calendar day appeal period.    The 10 days begins to run after the order has been entered with the clerk of the bankruptcy court. During this period, creditors may appeal the order and request that the court reconsider their rights or interests.  Generally, the only creditors who are entitled to file an appeal are those who have properly filed an objection prior to entry of the order.  Any transaction which is to be insured prior to lapse of the 10 day appeal period should be approved by a Service Center Underwriter or Arizona Agency Underwriter.  The escrow officer or examiner should verify, upon lapse of 10 days from entry of the order, that no appeal or request for extension has been filed with the clerk of the court.  When the bankruptcy proceedings are located outside of your county, it may be possible to request and rely upon a letter from the debtor's attorney stating that no appeal or request for extension has been filed.  Consult with your Service Center Underwriter or Arizona Agency Underwriter in these situations.  Recall, however, that the 10 day automatic stay runs simultaneously with the 10 day appeal period.  Thus, unless the court order contains language expressly waiving the stay, the transaction cannot close even if we are comfortable that there is no issue with the 10 day appeal period because no creditors have objected.   



See also Parts A and B of the Bankruptcy memo in the Underwriting Reference Manual.

11.      Re-Opening a Bankruptcy.  Creditors may be able to reopen a closed bankruptcy if 

           unscheduled property of the debtor is discovered (B-8).

12.  
TSGs, Forfeitures, Deeds-in-Lieu.  Code B-11 should be used on guarantees for trustee's sales, forfeitures or foreclosures and on commitments for deed-in-lieu of foreclosure transactions.  Code B-11A should continue to be used notwithstanding the policy Exclusion in the 1992 forms.  This is especially true since the 1987 Residential Owner’s policy contains no such Exclusion.


See also the memos on Deeds of Trust and Bankruptcy (Part C) in the Underwriting Reference Manual.

13.  
Other Resources.
From the foregoing, it is evident that bankruptcies are involved and often complicated.  These guidelines were written to give you a general overview of the basics.  It is recommended that your Service Center Underwriter, Arizona Agency Underwriter or CTO/ATO be consulted for specific instructions.  You may also obtain more detailed information on the following topics contained in the Underwriting Reference Manual memo on Bankruptcy: Appeals, Automatic Stay, Guarantees, Lack of Notice – Void Sale, Leasehold Estates, Lien – Survival After Bankruptcy and Sale of Real Property – Seller Signature Line.   The Underwriting Reference Manual memo on Deeds of Trust also contains a discussion on the effect of recording a trustee’s deed after a bankruptcy is filed.  See also the section on Judgments in this Guide.

 BUSINESS TRUST (BR-10 and 11 and C-12)


See section on Corporations in this Guide.

C

CEMETERIES (C-30, C-31 and C-32)

Due to the unique issues that must be addressed regarding properties currently or formerly used for cemetery purposes, any evidence of title should be discussed with a Service Center Underwriter or an Arizona Agency Underwriter before proceeding.  If the Company decides to issue a commitment, etc., the foregoing exceptions will need to be shown in Schedule B.

CERTIFICATE OF PURCHASE (STATE) (C-1 and 2, CR-1 to 4)


In addition to being recorded, instruments conveying the buyer's interest via a certificate of purchase issued by the State must be filed with and approved by the State Land Department (CR-2 and 3).  Remember that, when dealing with unpatented State land, the State Land Department’s records are the "official" filing place.  Therefore, State Land Department research must always be conducted.  After State approval of the transfer is obtained, the certificate should be re-recorded to reflect the approval on the public record (CR-4).  See also the section on Minerals in this Guide.

CERTIFICATE OF SALE  (Sheriff’s) (C-3)


Civil proceedings leading up to and through issuance of a sheriff’s certificate should be examined prior to writing the report if we are to insure the anticipated sheriff's deed.  We must verify that all defendants received personal service.  When service upon any party is by publication alone, a Service Center Underwriter or Arizona Agency Underwriter should be consulted.  Show the certificate of sale in the order of priority of the mortgage, deed of trust, lien or judgment from which it resulted (do not show the original encumbrance) and show any junior liens that will be eliminated if no redemption takes place.  A note should be added to identify those junior items which can be eliminated upon recordation of the sheriff's deed.  See also the section on Sheriff’s Deeds in this Guide.

CHURCHES (CR-20 and 21)


Many churches have provisions in their Articles or bylaws requiring approval of real estate transactions by their "parent bodies." Most local churches also require congregational approval.  Be certain you are not dealing with a district organization or "parent body" before requiring by-laws (CR-20) or approval (CR-21).  These organizations can be treated like any other corporation.  Below is a list of some of the larger church organizations that can be treated like any other corporation and those requiring additional approval.

	PRIVATE 
DENOMINATION
	NEED BYLAWS
	MEMBERSHIP APPROVAL
	PARENT BODY APPROVAL

	Baptists
	No
	Yes 
	No

	Episcopal
	No
	No
	No (Bishop has power)

	Latter Day Saints
	No
	No
	No (Bishop has power)

	Lutheran (E.L.C.A.)
	No
	Yes
	No

	Lutheran (Missouri Synod. Wisc. Synod.)
	No
	Yes
	Yes

	Methodists
	No
	Yes
	Yes (Charge Conference & Dist. Superintendent)

	Presbyterians
	No
	Yes
	Yes (Presbytery)

	Roman Catholic
	No
	No
	No (Bishop has power)


COLLATERAL ASSIGNMENTS (DEEDS OF TRUST OR MORTGAGE) 

(C-6B to 6D, CR-30 and 31)


Mortgagees or beneficiaries can pledge their interest in a mortgage or deed of trust as security for their own indebtedness.  A seller who has taken back a purchase money mortgage or deed of trust can assign a portion (usually a stated dollar amount) to the broker to pay a deferred commission.  These collateral assignments can be insured by writing a loan policy showing the mortgage/deed of trust and collateral assignment in Schedule A for the amount of the collateral assignment or by issuing an LTAA No. 27 Endorsement to an existing loan policy issued by the Company.


An assignee under a collateral assignment has no direct remedy against the property or the owner of the property.  The assignee can only foreclose the collateral assignment against the mortgagee or beneficiary.  Consequently, a full release/satisfaction or reconveyance of the mortgage/deed of trust will result in automatic termination of the collateral assignment.  No release is therefore necessary in this situation.  On the other hand, a foreclosure of the deed of trust or mortgage or a deed-in-lieu of foreclosure whereby title is acquired by the beneficiary does NOT wipe out the collateral assignment (CR-30).  (This holds true even in the unusual situation where the beneficiary re-sells the property after a foreclosure sale and collaterally assigns its new purchase money deed of trust to purportedly re-secure the original collateral assignee.  Always require release of the prior, existing collateral assignment.)  A third party who acquires the property through a trustee's sale or sheriff's deed, however, takes "free and clear" of the collateral assignment.


For a collateral assignment of the vendor's or vendee's interest under an Agreement for Sale, see the section on Agreements for Sale in this Guide.  See also the memo on Collateral Assignments of Mortgages and Deeds of Trust in the Underwriting Reference Manual.

COLLATERAL ASSIGNMENTS (TRUSTS) (C-6 and 6A, CR-30 and 31) 


Many collateral assignments have so-called automatic release provisions.  These provisions are usually worded in such a way that a deed from a trustee holding title to the property to an individual lot purchaser acts as a release of the collateral assignment as to that lot.  An Agreement for Sale, deed out and back, or deed to the beneficiary of the trust would not, however, release the collateral assignment.  Collateral assignments from a beneficiary of a trust where the trustee holds title to the real property cannot be insured by issuing a loan policy.  We can, however, if requested, issue a standard owner's policy insuring the collateral assignee.  We would then show the fee owner as the vestee and show the collateral assignment in Schedule B.

CONDOMINIUMS (C-16 and 16A) 


Many Declarations of Horizontal Property Regime (old statute A.R.S. §33-551 et. seq.) and Declarations of Condominium (new statute A.R.S. §33-1201 et. seq.) contain provisions for  annexing additional property, increasing the total number units, providing additional common elements and diluting the percentage interest of each unit owner in the overall project.  For this reason, the decision was made to drop specific fractional or percentage figures from the legal description and to use the more general phrase "an undivided interest."

CONSERVATORSHIP (C-7 to 7B, CR-40 to 45)


There are two types of persons that can be appointed in protective proceedings for a minor, an “incapacitated person” or a “protected person,” each with different rights and responsibilities.  (An “incapacitated person” is someone who is impaired by reason of mental illness, deficiency or disorder, physical illness or disability, chronic use of drugs, chronic intoxication or other cause such that the person lacks sufficient understanding or capacity to make or communicate responsible decisions concerning him/herself.  A “protected person” is one who cannot manage his/her estate or affairs for reasons such as those defining the person as incapacitated or because of confinement, detention by a foreign power or disappearance.)   


If a guardian is appointed for a minor or incapacitated person, title to real property remains in the minor or incapacitated person and does not pass to the guardian.  A guardian therefore has no power to deal with real estate without court approval.  (A.R.S. §14-5209 and 5312.)


If a conservator of the estate of a minor or protected person is appointed, title to all property then held or thereafter acquired by the minor or protected person vests in the conservator (CR-40). Recording Letters of Conservatorship imparts constructive notice of the transfer of title. (A.R.S. §14-5421; CR-41.)  Unless restrictions are set forth in the Letters, no further court approval is required.  Except in the case of the death of the protected person, title remains in the conservator until the court terminates the conservatorship, even if a minor becomes an adult (age 18).  The court order terminating the conservatorship must be recorded to evidence the transfer of the property back to the protected person. (A.R.S. §14-5421; CR-43)  If a protected person dies, the conservator does not have automatic authority to deal with real property of the estate without applying to the court for appointment as personal representative.  (A.R.S. §14-5425).  If the conservator is not appointed personal representative, then the powers of the conservator as to real property and encumbrances thereon terminate upon the date of death of the protected person.  The conservatorship proceeding does not have to be terminated if the protected person dies.


A.R.S. §14-5432 provides a means for a foreign conservator to administer Arizona real property. (CR-44 & 45).  See also A.R.S. §14-5431 for payment to a foreign conservator of a debt owed to a protected person.

CORPORATIONS (C-8 to 8B and 11 to14,  CR-50 to 58,  BR-10 and 11)


An instrument executed by an officer of a corporation who has not been given authority is voidable.  When dealing with a corporation, require a certified copy of a resolution authorizing the execution and delivery of any necessary documents. (CR-50).  As an insurance risk, we will not require resolutions for national banks and large insurance companies.  Corporate resolutions should be signed by an officer other than the officer designated in the resolution to bind the corporation.  If two officers sign the resolution, they can also bind the corporation, unless something to the contrary is stated therein.  We can pass on recorded instruments executed by an officer unless the grantee in a deed from a corporation is also an officer of that corporation.  Such a deed is not necessarily void but may be beyond the authority of the executing officer. (C-11, CR-54).  If title has since been conveyed by the officer and everything appears to be proper, then the deed can be passed.


When dealing with property of a utility company (electric, natural gas, water, telephone, etc.), the Arizona Corporation Commission (“ACC”) must approve the sale, lease or encumbrance (CR-51).  Sales by APS for $500,000 or less are exempt.  


The ACC cannot revoke the charter of a foreign corporation but can revoke its authority to "do business" in Arizona.  Failure to be qualified to "do business" in Arizona essentially means that the corporation cannot maintain an action in court here.  If a foreign corporation is not qualified here, we need to be sure the corporation does, in fact, exist and is in good standing in its domiciliary state (CR-53).  Certain activities, such as lending money, do not, by statute, constitute "doing business."  Thus, a lender, even if not qualified to do business in Arizona, can still foreclose a deed of trust non-judicially.  We do not require evidence of "good standing" when the corporation is acting merely as a lender.


A business trust (aka "Massachusetts Trust," Real Estate Investment Trust, etc.) must qualify with the ACC and record a certified copy of its Declaration of Trust. (BR-10, C-12).  A resolution by the trust’s board should be required authorizing execution of all instruments necessary to consummate the transaction (BR-11) but disclosure of trust beneficiaries is not necessary. (A.R.S. §33-404.G)


In some cases, the instrument will not identify a party as a partnership, corporation or business trust.  If no certificate of partnership, trust agreement (business trust) or listing with the ACC, Insurance Department or Banking Department, as appropriate, is found, then proper exception or requirements should be made (C-13, CR-55, CR-56).


When a domestic corporation’s charter is revoked or expires, title to the assets of the corporation vests in the stockholders (and spouses, if any), subject to limited powers of the corporation to either wind up its affairs or be reinstated.  See Thomas v. Harper, 14 Ariz. App. 140, 481 P.2d 510 (1971).  It is therefore important to search the GI on all parties who are identified as stockholders.  Generally, we will accept an affidavit from a CPA or an attorney representing the corporation or its principals.  Self-serving affidavits should be reviewed with caution.   Because the Harper case involved an Arizona corporation, there is uncertainty whether title to the assets of a defunct foreign corporation should be handled the same way.  Refer these situations to a Service Center Underwriter or Arizona Agency Underwriter.  An administratively revoked charter, including one that is revoked because the charter has expired, can be reinstated up to three (3) years after the revocation.  (A.R.S. §10-1422; C-14, CR-52 and CR-57).


See also the memos on Authority of Business Entities and on Corporations in the Underwriting Reference Manual and the section on Limited Liability Companies in this Guide.

CORRECTIVE DOCUMENTS (CR-60)


Since all of the codes for problems with recorded instruments (D-5, D-13, D-19, D-24, M-27, M-32, N-1, P-3, P-18, P-19, T-12) disclose the nature of defect, nothing need be mentioned in this requirement.


See also the sections on Acknowledgment Faulty, Deeds, Descriptions and Mortgages in this Guide.

COVENANTS (C-17)


 Most often used for documents required by a city or county prior to development and often concerned with drainage or similar matters. 

CREDITOR'S RIGHTS (C-20 & 21)


A leveraged buy-out can give rise to an attack on the title by creditors of the corporation.  Under the ALTA 1992 policy forms, the creditor’s rights concern is covered by preprinted exclusion number 4 (owner's) and number 7 (lender's).  Some customers will require the ALTA 1970 form, which contains no such exclusion.  We should insist on using the C-20 or 21 whenever our transaction is a deed-in-lieu, a leveraged buyout or a loan whereby the borrower is not receiving the proceeds of the loan but, rather, the proceeds are going to a third party.  Loan transactions involving multi-sites require the creditor's rights exception or use of the 1992 policy form.  


See the Underwriting Reference Manual memo on Creditor’s Rights Exclusion if the lender insists on deletion of the creditor’s rights exclusion.

D

DEEDS  (A-3A, D-15 to 21B and 24, CR-42, DR-1 to 8, 22, 25 and 26, JR-1 and 2, LR-3, MR-22, 

                25 and 26)


1.  Creating a Secured Transaction or Mortgage.  In a transaction where A deeds to B, with B then granting A an option to purchase (could be included in a lease from B to A), caution should exercised since this scenario could be deemed a security transaction with an attempt to avoid possible judicial foreclosure requirements (D-15, DR-6).


A deed from mortgagor to mortgagee, or trustor to beneficiary, must be treated with caution because of the possibility that the deed is not an absolute conveyance but may constitute a mortgage.  Therefore, estoppel language executed by both parties should be required (DR-25 and 26, MR-25 and 26).
Also, a release of the mortgage or deed of trust must be recorded.  A deed-in-lieu, even with estoppel language, does not act as a release (D-16 to 18, DR-22, MR-22).  


2. Problematic deeds – acknowledgments/legals/vestings/authority/spouses/delayed recording.  The two most common problems with deeds are incomplete certificates of acknowledgment and incorrect legals.  The following is an excerpt from Bill Webb's (former counsel) memo dated 4/30/90:  


“A.R.S. §33-401 has been amended to provide that a deed or conveyance containing any defect [omission or informality in the certificate of acknowledgement], which has been recorded for longer than 10 years is deemed to have been duly acknowledged.  A.R.S. §33-411 has been amended to provide that any instrument affecting real property containing a defect which has been recorded for longer than one year shall be deemed to have been lawfully recorded.  Why the Legislature chose to have two different time periods I do not understand.  Under this amendment, if you are dealing with a situation wherein the only issue is a lack of constructive notice because of a faulty acknowledgment, then the one year statute would apply and the notary would be deemed valid after one year.  However, that does not mean that the document itself, as between the parties, is valid, it only means that it constitutes constructive notice to third parties.  In order for the document itself to be valid as between the parties, it must have been recorded for ten years.  For example, if we have a situation wherein the grantor on a deed is a corporation and it is signed by an individual on behalf of the corporation, but it is notarized as an individual signature, then that is, of course, a defective acknowledgement. For purposes of constructive notice, however, that acknowledgement will be deemed valid after one year and subsequent liens against the corporation will not attach to the property.


As a result of the amendment, our underwriting practices will be as follows:



1.
The Statutes do not affect defective execution of the document, only the defective acknowledgement, so our practices will not change should there be improper execution of the document.  



2.
If more than one year has passed since the acknowledgment, and the document or the property has been title insured by us or another title insurer, we will pass on the defective acknowledgment (since after one year, we only have to worry about challenges by the Grantor, not third parties, and that is deemed an acceptable risk).



3.
If more than one year has passed, and there has been no title insurance (either at the time of the defect or subsequent) then you should contact the Legal Department [as a Service Center Underwriter or Arizona Agency Underwriter as of 11/05] to see if we can remove the exception.



4.
If it has not been one year, then we will show the exception in accordance with our prior practice.”

Special write-ups have been devised for defective acknowledgment and defective legal description situations: Code A-3A (defective acknowledgment) and Code D-24 (inadequate legal description).  Other problems, such as indefinite grantee (“and/or”), lack of authority of executing party (attorney-in-fact executes deed-in-lieu, gift deed or deed to himself/herself), or a spouse does not join on a conveyance of community property or homestead property, should be handled with the Code D(inadequate legal description).  Other problems, such as indefinite grantee (“and/or”), lack of authority of executing party (attorney-in-fact executes deed-in-lieu, gift deed or deed to himself/herself), or a spouse does not join on a conveyance of community property or homestead property, should be handled with the Code D-19 or D-19A write-up.  It is usually better to vest through, if possible.


Deeds which are several years old when recorded, particularly if between family members, raise a question of delivery (D-20).  An attempt to avoid probate may be involved.  Require further information but do vest title through the questionable deed (DR-6).


3. Wild deeds. Wild deeds have three basic causes -- incomplete legal description, wrong legal description or unrecorded rights.  If you suspect one of the first two is the cause, consider searching the correct legal to determine if the bad description has already been corrected and re-recorded but not posted.


In order to eliminate a wild deed exception (D-21 or 21A), the grantee needs to deed, not the grantor, since the grantor has already conveyed its rights to that grantee (DR-4).


4. Unique Vestings.  Do not use "Record Deed from Vestee to Proposed Insured Owner" (DR-1) in the following situations:


a.
Title vested in heirs or devisees of a decedent (use PR -23).


b.
Title split between legal and equitable interests (use DR-2).


c.
Less than all vestees are conveying (use DR-2).


d.
Leasehold interest (use LR-3).


e.
Title in conservator (use CR-42).


f.
Separate property, with declaration of homestead recorded wherein spouse also declared homestead.


g.
Title in joint tenants--order indicates one is dead, but no evidence of record (use JR-1, JR-2 and DR-2 from survivor).


6. Missing deed. If there is a missing deed in an otherwise complete chain of title, discuss with a Service Center Underwriter or Arizona Agency Underwriter before using Code D-21B.


7. Uninsured deed. If there is an uninsured deed as a last conveyance in the chain of title, vest through to the grantee shown on the conveyance and, if applicable, use Code DR-8 following application of the procedures set forth below:


Declaration of Uninsured Deed to be requested from Grantor(s):


1.
Poor quality quitclaim deed (or any other type of deed), i.e. incomplete information



or insufficient notary.


2.
Spouse to spouse within the past two years and with no divorce proceedings 



disclosed either on or off record. (Deletion or removal of spouse.)


3.
No relationship shown between the parties (grantor and grantee).


N.B.  Prior to making the Code DR-8 requirement based upon any of the three situations delineated above, each examiner MUST receive approval from their CTO/ATO for its inclusion within the commitment.

No declaration to be requested from Grantor(s):

1.
Addition of spouse.


2.
Conveyance to a family revocable trust or out of a family revocable trust OR to 



trustees or beneficiaries of the trust.


3.
To grantor’s own L.L.C., corporation or partnership.


4.
Spouse to spouse with divorce decree either on or off record.


5.
Lot splits creating smaller parcels with title remaining in grantor or one of grantor’s



entities.


6.
Deed recorded with a completed affidavit of value.


N.B.  No underwriting approval is required for the examiner to pass through on the


validity of the six situations delineated above.


8. Other Guide Resources.  For other deed issues, see the sections on Joint Tenancy, Ordinances, Resolutions, Restrictions, School Districts and Subjacent Support.
DEEDS-IN-LIEU OF FORECLOSURE (B-10 to 11A)


Any commitment for a deed-in-lieu of foreclosure must contain Codes B-11 and B-11A.  If the equity lost by the current owner is less than 30% or the 1992 owner’s policy form is used, Code B-10 need not be shown in the policy. (The 30% figure is based on the federal court decision in Durrett v. Washington Nat. Ins. Co., 621 F.2d. 201 (1980).  Although that decision was later overruled, it still provides a baseline figure for analyzing the underwriting risk.) 

If a corporation is the grantor in a deed-in-lieu, we require a special resolution by the Board of Directors, ratified by stockholders, authorizing the deed-in-lieu (CR-54 and 54A).  Similarly, appropriate documentation authorizing the transaction should be required if the grantor is an LLC or partnership.  On commercial or high-liability property, have the entire situation reviewed by a Service Center Underwriter or Arizona Agency Underwriter.

DEEDS OF TRUST (D-1 to 14, DR-20 to 24A, 27 and 28) (A.R.S. §33-801 et seq.)


Any defects in the lien of a deed of trust, such as a bad legal description, incomplete certificate of acknowledgment, etc., will not necessarily be carried forward as a title file note; therefore, we must always examine the document for sufficiency if we are insuring or foreclosing.  The only time exception need be taken for these types of defects is when we are insuring the lien, either directly as on an ALTA loan policy, or indirectly by preparation of a trustee's sale guarantee.


See also the section on Loan Policy/Owners On-Going Construction Liability Limitations in this Guide.  

DESCRIPTIONS (D-22 to 24, DR-40 and 41)


Do not change a record description in order to avoid a record conflict.  You may be forcing the parties to relinquish "color of title" rights to the conflicting area (D-22).  Do not add tie points to a record description to avoid a hiatus.  You may be including property not owned by the vested party.  Review questionable legal descriptions which create potential overlaps or hiatus’ with your CTO/ATO.  


When changes are made in a submitted legal description which is not yet of record, clearly explain what those changes are so that the customers can determine if the "corrected" legal actually describes the property with which they desire to deal (DR-40, 41).


Descriptions that refer to dirt roads, washes, rivers, etc. are obviously ambiguous since these physical features are subject to relocation by natural and man-made forces (D-23).  When canals, railroads, highways, etc., are used, a more definite monument exists but one which can still be relocated.  Here, ties to a date or the document creating the monument can be added.  In some cases, it may still be necessary to take exception to the ambiguity (D-23, 23A).


Since constructive notice is based on the proper indexing of instruments by name of the parties, not by the legal description, defects in legal descriptions can usually be handled by vesting through the instruments, then taking exception to the problem (D-24).


See also the section on  Rights-of-Way in this Guide.

DISTRICTS   (D-26 and 27, DR-50; see also individual county codes.)


Lenders often require the statement “all assessments are paid” after the Schedule B exception.  Since these assessments are really not paid in full, we can state that “all assessments due and payable have been paid” or “amounts to date are paid current” or “assessments to date are paid.”


There are non-irrigation districts that may have special assessments collected outside of the

 tax rolls.  Each county should address these independently and advise their examining staff when 

to use Code IR-22.


See also the sections on Future Charges, Improvement Districts and Liens and Irrigation Districts in this Guide.

DIVORCE


Arizona courts have jurisdiction to award property as part of a dissolution of marriage, regardless of how title was held prior to the dissolution.  A common problem associated with many decrees of dissolution, however, is their failure to include a complete legal description of the property awarded.  Use of an address or assessor's parcel number does not meet our insurance requirements and a deed from the divested party is our preference.  Further, some decrees do not actually award property but merely state that the parties agree to execute the necessary documents, deeds, etc. to effectuate the terms of their settlement agreement.  Because these agreements do not constitute a conveyance, deeds should be required.  Decrees from an Arizona court which vest property in, or convey/grant it to, a spouse and contain good legal descriptions are acceptable if recorded.  If the order merely “awards” property to one spouse, contact your CTO/ATO.  Such decrees may be acceptable depending on the type of property and debt/equity ratio.  Do not accept decrees from courts outside of Arizona (foreign) which award property to one spouse.  Jurisdiction of a foreign court (including tribal courts) to award Arizona property is questionable.  Require a deed from the ex-spouse whose interest was purportedly divested by the foreign decree.


Caution must be exercised when reading divorce decrees since many contain a money judgment in favor of one party or the other.  An example is when the husband is awarded a piece of property.  Within the decree, the court grants the wife a judgment for her equity, which must be satisfied when the husband sells or by a certain date.  This type of award, along with all other lump sum awards, constitutes a lien on ALL property of the party owing the debt.  We must be furnished with a Satisfaction of the Judgment.  Decrees which establish monthly alimony or child support payments do not constitute a lien on property.  It is lump sum awards that concern us.  
See also the memos on Judgments (Part A, Child Support) and Homestead Property (Part B, Child and Spousal Support Judgments) in the Underwriting Reference Manual.


Arizona Revised Statues §14-2804 establishes that the divorce or annulment of a marriage severs property held by the parties as joint tenants or as community property with right of survivorship.  The following portions are quoted:


A.R.S. §14-2804.
Termination of marriage; effect; revocation of probate and non-probate transfers; federal law; definitions.


A.
Except as provided by the express terms of a governing instrument, a court order or a contract relating to the division of the marital estate made between a divorced couple before or after the marriage, divorce or annulment, the divorce or annulment of a marriage:


…


2.
Severs the interests of the former spouses in property held by them at the time of the divorce or annulment as joint tenants with the rights of survivorship or as community property with the right of survivorship and transforms the interests of the former spouses into tenancies in common.


B.
A severance under subsection A, paragraph 2, of this section does not affect any third party interest in property acquired for value and in good faith reliance on an apparent title by survivorship in the survivor of the former spouses unless a writing declaring the severance has been noted, registered, filed or recorded in records appropriate to the kind and location of the property that a person relied on as evidence of ownership in the orderly course of transactions involving that property.

The foregoing provisions must be considered in determining how we will vest title and the effect of such a severance when one party dies.  In essence, the interest of a divorced spouse who dies does not pass to the former spouse but must be probated.  Further, our knowledge of a divorce will require that we vest title in the couple as "John Doe, an unmarried man, and Jane Smith, an unmarried woman."  This language establishes a tenancy-in-common without the necessity of using that term in our vesting.

E

EASEMENTS - SOME UNUSUAL CASES (E-9 to 12)


There are three situations concerning existing easements that arise on abandonment of streets and alleys by cities or counties.  When the resolution or ordinance sets forth a specific reservation of an existing use, such as a water or sewer line, use Code E-3.  If it states that the abandonment is subject to any private rights or easements that may be there, use Code E-9.  (Be sure to show which parcel number is affected by this exception, i.e. the abandoned road or those new subdivision lots which are affected by the old location.)  If the resolution or ordinance is silent, no exception need be made.


When dealing with land after title to the improvements has been severed, an easement implied by the severance should be shown (E-10) unless an easement is specifically set forth in the severing deed, in which case Code E-3 should be used.


Some forest service roads that have been dedicated to the county in order to provide access to private land located within the forest are subject to conditions (E-11).  In other cases, while no dedication may have taken place, after proper determination and approval by your CTO/ATO, Code E-12 can be used.  


See also the memo on Access in the Underwriting Reference Manual and the sections on Abandonment, Forest Service Roads, Rights of Way and Severance in this Guide.

EASEMENTS IN SCHEDULE A (E-5 to 8)


When examining ingress and egress easements, always determine if the easement has a common boundary (not just a point of contact) with both the dominant tenement and a dedicated roadway.  If either is lacking, take appropriate exception (E-6 or 7).  The creation document must always be referred to in Schedule A.  Also check the document for any conditions, limitations or maintenance provisions affecting the grant (E-8).


When a new appurtenant easement is being created (ER-1), also require consent by any lender (ER-2) having a pre-existing lien on the servient tenement and redemption of any tax sale outstanding on the easement parcel.  


Existing appurtenant easements cannot automatically be enlarged by increasing the use over the servient tenement.  If the dominant tenement is being divided, discuss with a Service Center Underwriter or Arizona Agency Underwriter the need to obtain consent from the servient tenement just as if a new easement was being created.  


It is not necessary to either show or require payment of future taxes on the easement parcel.


See also the memos on Access and Easements in the Underwriting Reference Manual.

EASEMENTS IN SCHEDULE B (E-1 to 4-A and E- 240)


Easements which have been created prior to a subdivision plat and drawn in on the plat should be shown in Schedule B, referring to the original creation document (E-3).  There is no need to indicate in the exception that they are also shown on the plat.  Easements created by the plat, other than "non-access" easements, are to be shown using Code E-1.  Non-access easements are covered by Code A-2.  Building setback lines are addressed by adding to the restriction language "and as shown on the recorded plat of said subdivision."


It is never proper to refer to easements created by "mesne instruments of record."  Always show the specific creation or disclosure instrument.


It is not necessary to show the purpose or location of easements created by the plat unless (1) the customer requests this information or (2) less than all of the easements on the plat have subsequently been abandoned by the proper parties.


Easements should not be deleted even if a Treasurer's Deed or Superintendent of Streets Deed has been recorded.  A.R.S. §42-18115 provides for survival of appurtenant easements.  Our approach is to take exception to all easements notwithstanding Treasurer's or Superintendent of Streets Deeds.


A form called "Consent to Encroachment" has been used by utilities and municipalities giving the owner permission to encroach onto their easements.  All inspected properties have discovered that the encroachments are swimming pool "kool" decking extending into the public utility easement.  Tack the consent (E-4) onto the appropriate write-up (E-1 or E-3).  Be sure to modify the 3R or 3 Endorsement coverage (paragraph 3a) when the nature of the encroachment onto the easement is considered great enough to create significant risk under the policy.  Code XR-8 should be used when modification of  the endorsement is intended.


A consent to easement by a lender in effect subordinates the lender's position to the easement.  Thus, the easement, with the consent (E-4A) tacked on, should be shown ahead of the mortgage/deed of trust or other security device of the lender.  The consent should be deleted when the consenting party's lien is released.


See also the memos on Access, Easements and Subdivisions in the Underwriting Reference Manual and the section on Rights of Way in this Guide.
ESTATE TAXES (E-22, JR-2)


Effective February 10, 2000, we no longer require tax waivers on decedents holding title as joint tenants or as community property with right of survivorship. 


For further discussion, see the Probate section of this Guide and the memo on Estate Tax Liens in the  Underwriting Reference Manual.

EXCHANGES  (E-24)


Tax deferred exchanges, also referred to as 1031 Exchanges, can create undiscoverable title risks.  Therefore, any exchange being insured in which the accommodater or qualified intermediary is other than LandAmerica Exchange Company should contain the Code E-24 exception.

EXECUTION (E-23, ER-10)


A writ of execution (E-23) is issued after a judgment has been entered and is the authority for the county sheriff to seize and sell property to satisfy the judgment.  The writ must be quashed (ER-10) or the judgment released (or expired) before the writ can be deleted.

F

FINANCING STATEMENTS  - UNIFORM COMMERCIAL CODE (“UCC”)   (F-1 to 4A, FR-1 to 4)


A UCC-1 financing statement (F-1) is effective for 5 years from the filing date except when the financing statement is filed in connection with a manufactured home transaction, in which case it is effective for 30 years.  (A.R.S. §47-9515.)  The financing statement expires automatically unless a continuation statement is filed by the secured party within the six months prior to expiration of the 5 or 30 year period, whichever is applicable.  If a continuation statement is filed after lapse of the 5/30 year period, we will still show the financing statement with the continuation or require a release.  Financing statements, amendments, assignments, continuation statements, releases and terminations of financing statements do not have to be acknowledged. 

For a discussion of financing statements executed by lessees pursuant to recorded or unrecorded leases, see Part C of the memo on Leasehold Interests in the Underwriting Reference Manual.

FLOOD CONTROL DISTRICT RESOLUTION (F-6)


These are similar to highway department resolutions.  (See Rights-of-Way section under heading “E” of this Guide relating to Code E-18.)

FLOOD PLAIN (F-5 and 5A)


Usually found on subdivision plats.  If your property is within two or more floodplains, for example the 50 and 100 year lines, show as being within the 100 year line since the property will carry more restrictions.


If found on a subdivision plat, use F-5A.

FORFEITURE TO USA (FR-8)


Forfeitures to the United States create unique underwriting risks and concerns.  Code FR-8 should be used anytime we are contemplating issuing a policy involving property obtained by reason of a forfeiture or a sale/loan by an uninsured successor to the United States.  All extended coverage transactions must include a physical inspection to determine that possession is not maintained by the convicted party. 


For a more detailed explanation of the risks and requirements associated with forfeitures, see the memo on Forfeitures and Seizures in the  Underwriting Reference Manual.

FORFEITURE UNDER AGREEMENT FOR SALE (FR-10 to 14)


Discussed under section Agreements for Sale in this Guide.

FUTURE CHARGES (FR-20)


When property is located within an improvement district for which bonds have not yet been issued (I-1 or 2), use Code FR-20 so that attention is brought to the insured that there will be assessments. 


 See also the sections on Districts and Improvement Districts and Liens in this Guide
G

GUARANTEES (B-11, G-3 and 4)


All guarantees must contain Code B-11.  Code G-3 was designed for use on second and subsequent endorsements.  Otherwise, you will need to set forth all recorded matters subsequent to the original guarantee on each subsequent bringdown.


See also the sections on Homestead and Leases in this Guide.

H
HOMEOWNER’S ASSOCIATIONS (HR-1 to 3, L-27)


The condominium and planned communities statutes establish association liens as having priority over all other liens except taxes and other governmental assessments, first mortgages/deeds of trust recorded prior to delinquency of the lien, and liens/encumbrances recorded prior to recordation of the declaration. (A.R.S. §33-1256.B and 33-1807.B.)  For horizontal property regimes (i.e. condominiums) created under prior law, and on townhouses and other cluster type developments, priority depends on the declaration (CC&R's).  Many declarations parallel the existing statutes; others are silent on priority.


For the few instances we have, it is not worth the hassle to debate with a homeowner's association whether its recorded lien was wiped out by a foreclosure.  Therefore, our position for insuring purposes is that the lien survives and will be shown until satisfied.
There will obviously be exceptions to this rule, particularly where we insured the first mortgage/deed of trust that was foreclosed.  When this situation exists, consult with your CTO/ATO.

 
Many homeowner's associations have the power to approve lot sales as well as collect assessments.  Some restrictions contain a clause requiring that the approval be recorded or the conveyance will be deemed void.  If the approval does not have to be recorded, use Code HR-1 and, when applicable, Code HR-3.  Also consider the possibility that a deed already recorded without an approval (when required) may be voidable and take proper exception if necessary (D-19).  The lien for unpaid assessments, when recorded (L-27), does not expire and must be properly released.  Do not show the managing company as the lien claimant--show the association.


See also the section on Liens in this Guide.

HOMESTEAD (H-1 and 3, HR-10, 11 & 12)


A homestead exemption is intended to either exempt property from forced sale or to protect up to $150,000.00 of equity in case of forced sale.  We are generally not willing to eliminate liens against homestead property based on the difficulty in verifying whether a particular property constitutes a party’s homestead and an uncertainty concerning application of the foreclosure statutes on homestead property; however, we may be willing to eliminate a judgment lien based on A.R.S. §33-964.B following review by a Service Center Underwriter or Arizona Agency Underwriter and execution and recording of a homestead affidavit.


If a declaration of homestead has been recorded, the homestead property must be conveyed by both spouses, even if title is held in one as sole and separate, if the non-owning spouse has executed the declaration as a joint claimant (HR-11).  Do not change the vesting from sole and separate, but require both to convey.  (See A.R.S. §33-1104).  If no conveyance is contemplated in the transaction and a lender is to be insured, require abandonment (HR-10) of the declaration of homestead.  Because homestead laws in effect since 1994 do not require recordation of a homestead, we will not require unrecorded ones to be released. (A.R.S. §33-1102.A.)


Do not prepare any guarantee without approval of a Service Center Underwriter or Arizona Agency Underwriter on homestead property if a declaration of homestead and deed of trust/mortgage were recorded prior to 9/21/91 and the homestead was recorded first. September 21, 1991, is the effective date of A.R.S. §33-1104.D, in which the legislature overruled the decision in Herberman v. Bergstrom, 168 Ariz. 587, 816 P.2d 244 (App. 1991).  That case held that the homestead exemption for consensual liens did not cover consensual liens recorded after the homestead declaration.  A.R.S. §33-1104.D granted priority over the homestead exemption for any recorded consensual liens.  The straddle period (i.e. when the Declaration of Homestead is recorded before September 21, 1991, but the deed of trust is recorded after that date) requires abandonment or subordination of the Declaration of Homestead.  Loans made on or after 9/21/91, regardless of the existence of an unabandoned declaration of homestead recorded after that date, are not affected by prior law and the Herberman case.  No abandonment is therefore required.  

HOMESTEAD ENTRY SURVEY (H-1A and 1B)


Homestead entry surveys, like mineral surveys, encompass land which is not part of a section, township and range under the rectangular survey system.  While it may be surrounded by a section, it is not part of the section and the legal description need not mention a section, township or range.

HOSPITALS (H-2)


The Hill-Burton Act provides funds for non-profit medical facilities.  If the property for which these funds were used is sold within 20 years, the United States can recover a portion of these funds from either the former owner or the new owner.  The only Arizona facilities which have received funds and are still obligated under the Act (as of 11/06) are: Mariposa Community Health Center, Nogales; El Rio Santa Cruz Health Center, Tucson; and Handmaker Jewish Ger. Center, Tucson.  To determine whether these facilities are still subject to the Act at the time of your transaction or for a complete listing of other obligated facilities (including nursing homes), you can go to http://www.hrsa.gov/osp/dfcr/obtain/hbstates.htm
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IMPROVEMENT DISTRICTS AND LIENS  (I-1 to 7, IR-1 to 7) (See A.R.S. §48-599 thru 606 and 48-937 thru 944) 


Codes I-1 and I-2 are to be used when an improvement district has been, or is in the process of being, formed but prior to the establishment of an improvement lien on the parcels within the district’s boundary.  These codes should not be used when there is an improvement lien.  Rather, use Codes I-3 or I-4.


Improvement liens can be for any length of time up to 20 years and can be collected (1) as a separate assessment payable in annual installments of principal and semi-annual installments of interest or (2) through the tax roll as part of the real estate taxes.  Improvement liens have priority over all other liens except liens of prior assessments and municipal, state and county taxes.  (A.R.S. § 48-542.)  Because the county and city usually assess and create liens outside of the county assessor's roles, the city or county's records must be checked as part of the insured tax search to determine whether an improvement district exists and whether an improvement lien affects the parcel in question.


An improvement district has the power to sell property for non-payment of assessments for either the entire balance or for the delinquent installment.  If sold for the delinquent installment only, be sure to show both the sale (I-5 or 6) and the lien (I-3 or 4).  A redemption from the sale (IR-4 or 7) would not then eliminate the exception for the lien but only for the certificate of sale.  A Superintendent of Street's Deed can be issued after one year from the date of sale if the property has not been redeemed (IR-4 or 7).


Any improvement lien that covers more property than is involved in an order and which is not paid in full (IR-1 or 6) should be modified so that a single assessment covers only the particular property (IR-5 ).  In some cases, it may be necessary to modify the lien/assessment, then pay the modified assessment in full.


See also the sections on Districts and Future Charges in this Guide.

INDIAN LAND (I-10 to14, IR-8 to 9C)


As a general rule, our insurance coverage on tribal land is limited to a search of the county recorder’s records; therefore, Code I-11 should be used.  Since a tribe has taxing authority,  uncertainty as to whether any taxes or assessments exist should prompt the use of Code I-12.  Codes IR-9A to 9C were created for use when a Service Center Underwriter or Arizona Agency Underwriter has approved providing coverage that extends to tribal records.  Since we do not have pre-established arrangements for these searches, a Service Center Underwriter or Arizona Agency Underwriter must be contacted prior to our committing to request an outside search.  In most cases, there will be significant, additional non-refundable charges associated with a tribal records search.  Extra care should also be taken to establish legal access on all transactions.


See a Service Center Underwriter or Arizona Agency Underwriter for instructions if asked to insure land within a tribal reservation, unless we have insured previously, and to determine if Code I-14 should be used for transactions relating to “off-reservation” land. (See 25 Code of Federal Regulations 151, dealing with tribal land acquisitions).

INTERNAL REVENUE SERVICE - SALES (I-9, IR-10)


The owner of, or any person having an interest in, a parcel of land sold by the IRS has 180 days from the date of sale to redeem the property (IR-10).  Insuring IRS seizures falls into a high risk area.  We will not insure resales of IRS seizures without a county manager’s recommendation and approval by a Service Center Underwriter or Arizona Agency Underwriter.

IRRIGATION DISTRICTS (IR-20 to 22)


Many, if not most, irrigation districts levy taxes through the tax roll.  However, many also levy special assessments and water delivery or pumping charges outside the tax roll directly to the property owner.  Require payment of these outside charges as follows:


1.
Salt River Project - use Code IR-20 on any area lying within the Salt River Valley Water Users’ Association Map of Irrigation Systems and Properties. 


2. 
Any irrigation district other than Salt River Project - use Code IR-21 on all orders.

See also the Sections on Districts and Improvement Districts and Liens in this Guide.
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JOINT TENANCY (J-1 to 5A, JR 1 & 2)


If the vesting deed attempted to create a joint tenancy estate between husband and wife but is insufficient, vest as community property and show note (J-2) to indicate that an attempt was made.  If a joint tenancy was properly created, we will accept either a probate or a recorded death certificate as adequate proof of death to terminate a joint tenancy estate and vest in the survivor(s).  See also the section on Estate Taxes in this Guide. 


  A.R.S. §14-2804.A.2 establishes that any interest held by spouses as joint tenants or as community with right of survivorship is terminated upon divorce or annulment of the marriage and their interests convert into tenants-in-common.  Consequently, discovery of a divorce requires that we do not vest title in the surviving former spouse.  In this situation, use Code P-14 for the decedent's 1/2 interest and vest the other party as to the remaining 1/2 interest. 

If your order indicates a joint tenant is deceased but no proof of record or probate is posted to the GI, vest as joint tenants and require a death certificate (JR-1).  If we have been given adequate evidence of death (unrecorded death certificate or probate papers from another state or county), vest in the survivor and take exception to the failure of constructive notice (J-4) and estate taxes (E-22).  Requirements would be the same.


When showing an exception in Schedule B where vendees, mortgagees or beneficiaries are joint tenants and record evidence indicates the death of a joint tenant, tack on the appropriate note (J-5 or 5A).  If vendors hold as joint tenants, and one is now deceased, show as joint tenants in the agreement write-up and tack on the appropriate language.


Joint tenancy acceptance between husband and wife is necessary but an acknowledgment is optional.  Acceptance between non-spouses is desirable but not required. (See A.R.S. §33-431.)  A defective acknowledgment of a joint tenancy acceptance is passable in all cases. 


 The guidelines in foregoing section also apply to creating community property with right of survivorship.


See also the section on Divorce in this Guide.

JUDGMENTS (J-6 to 12, JR-11 to 14)


1. Creation and renewal.  A judgment must be recorded in order to create a lien on real property of the judgment debtor.  (See A.R.S. § 33-961 for state court judgments and §33-963 for Arizona district court judgments.) (Remember that the defendant may not be the judgment debtor-sometimes the plaintiff loses-read the judgment carefully and verify it is typed correctly on the report.)  The lien of the judgment continues for five years from the date it is entered and docketed with the clerk of the court, not from the recording date. (A.R.S. §33-964 and §12-1612.)


The lien can only be renewed during the 90 day period prior to expiration of the five year period by recording a certified copy of a renewal affidavit (J-9) (A.R.S. §12-1612).  The lien then continues for five years from the filing date of the affidavit, not from the original date of the judgment.  If the renewal affidavit is timely filed but recorded after expiration of the five year period, the judgment loses its original priority but is still a lien from the recording date of the renewal affidavit.  See A.R.S. §25-503 and §12-1551D for child support judgments, which extend at least 3 years beyond emancipation of the youngest child.  DO NOT delete child support judgments on time.  Judgments in favor of the United States and its agencies are good for 20 years and can be renewed for an additional 20.  (Public Law 101-647, effective 5/29/1991).  Additional renewals are permitted.


The recording of judgments of a justice court or of any court of another State does not create a lien on real property in Arizona.  These judgments must first be filed in an Arizona superior court.  The court clerk then issues a transcript which, when recorded,  constitutes a lien in any county in which the judgment is recorded.  (A.R.S.§12-1702 and §33‑962)  These judgments can be recognized by the letter "T" in front of the case number (J-7 & 11, JR-13 write-up).


Judgments of a United States district court from a state other than Arizona must be filed with the Arizona district court.  The court clerk can then issue a transcript which can be recorded to create a lien.  (J-12, JR-14) (See also 28 U.S.C. §1962 and A.R.S. §33-963.)


2. Satisfaction.  A recorded satisfaction must be acknowledged unless it is a certified copy of a satisfaction filed with the court.  Do not require recordation if the satisfaction is already filed with the court.  Always check the court’s records before showing and requiring satisfaction (JR-11 to 14).  Some judgments establish multiple debts against the debtor.  When multiple dollar awards have been recorded in a judgment for multiple counts in a lawsuit, we want to be certain that the satisfaction filed and/or recorded is not limited to a specific count but, rather, indicates the judgment has been satisfied in full.  Do not pass a partial satisfaction executed by the creditor's attorney without  approval of a Service Center Underwriter or Arizona Agency Underwriter since the attorney may not have authority to accept less than the full amount owed.  


3. Appeal.  Do not ignore a judgment that is being appealed, even if a supersedeas bond has been filed.  A supersedeas bond does NOT  release the lien of the recorded judgment against real property of the debtor.


4. Bankruptcy.  Judgments that are properly scheduled in a bankruptcy do not attach to property acquired by the debtor after the bankruptcy if a discharge has been entered.  However, judgments that were a lien on property owned by the debtor prior to bankruptcy remain a lien on the property and must be released of record unless an "Order Free and Clear" is obtained from the bankruptcy court and no creditor objection is filed.


5. Foreclosure Judgments.  Under Arizona law, a judgment for foreclosure constitutes a general lien against all other property of the judgment debtor for any deficiency remaining after sale of the mortgaged property. (A.R.S. §33-725.)  Accordingly, a judgment for foreclosure should be shown as you would any other judgment lien and a requirement made for its release.  The only exception is if the judgment EXPRESSLY provides that it is non-recourse, i.e. that no other assets of the debtor can be applied to satisfy the judgment.


6. Divorce.  See the section on Divorce in this Guide.
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LEASES (L-1 TO 19B, LR-1 to 27)


When insuring a leasehold estate, either the full lease or a "short form lease" executed by both parties must be of record.  If a short form is used, it must contain operative words, i.e. "lease" not "leased" (LR-1).  If a short form is already of record, and we have not insured the leasehold estate previously, we need a full copy of the lease (LR-2) for examination.


If the lease being insured contains options to extend, renew or purchase, show these rights as title file notes only.  They cannot be shown in Schedule A since they are not insurable interests in real property.


When insuring a sale of the leasehold estate, require recordation of an assignment of the lessee's interest (LR-3), except on state leases.  For state leases, only recordation of the lease with the State's consent to the assignment (LR-23) is required.


Use Code LR-4A when issuing extended coverage.  Code LR-4B should be used when the lease requires the lessor's consent.  


Most, but not all, assignments of rents contain automatic release provisions when the debt is fully paid.  Very few provide for automatic release of only a portion of the security.  Require a partial release of the assignment of rents and leases (LR-8) (or reassignment) if asking for a partial release of a mortgage or deed of trust.


Exceptions L-12 and 13 must be included in Schedule B of all standard form policies. On extended coverage, Code L-12 (X14) must be shown.  If dealing with a state lease, also add Code M-11 affecting the state leasehold parcels.


Many lenders use a subordination form with non-disturbance rights in favor of the tenant when dealing with lessees on property on which they are making a loan.  In that document, the lessee subordinates its interest (L-19) but is granted the right to remain in possession (non-disturbance) (L-19B) under the terms of the lease if the lessee is not in default when the loan is foreclosed.  Notwithstanding the rights of non-disturbance, we will show the subordinated lease in Part Two of an extended loan policy and add Code L-19B.  Guarantees should show the lease ahead of the deed of trust when non-disturbance rights exist. 


 Leases which have been properly subordinated without the grant or reservation of non-disturbance rights should be eliminated by foreclosure of a superior loan.  The lease, if recorded, and all related documents (subordination agreement) must be reviewed by a Service Center Underwriter or Arizona Agency Underwriter.  Never issue extended coverage free and clear of a subordinated lease subsequent to the foreclosure of a superior loan without first establishing that the lessee has vacated the premises.  Refer these situations and all lessee subordinations (L-5A) to a Service Center Underwriter or Arizona Agency Underwriter for review.


See also the sections on Agreements for Sale, Extended Coverage and Miscellaneous (section Y) in this Guide.

LEASES (STATE AND FEDERAL) (L-14 to 14D, LR-20 to 27)


When insuring a state lease, the lease must be recorded (LR-20 or 23) and any assignments approved by the State Land Department (LR-21).  Code M-11 should be shown in Schedule B, which will eliminate the need to take specific exception to oil and gas leases and/or prospecting permits.  If insuring an encumbrance on a state leasehold interest, the lien document must be recorded and filed with the State Land Department (LR-25).  Even if not insuring the encumbrance, any encumbrance created in the transaction must also be recorded and filed (LR-27).  It is not necessary to raise objection to (L-14C), or require recordation of (LR-24), existing encumbrances unless we are being required to insure the validity of these prior liens.  However, if an encumbrance which has been released of record is still shown as a lien in the state lease file, then show the failure to file the release (L-14C) or require that it be filed (LR-26).


Assignments of royalty rights under state leases are often numerous.  Since we are not insuring the oil and gas lease, it is not necessary to go into great detail when showing these assignments.  We DO NOT search or insure BLM (federal land) leases  for uncertainty of complete record data.

LIENS (L-20 to 30, LR-40)


1.  Federal and state tax liens.  Recorded federal tax liens (L-20) are good for 10 years from the assessment date and can be renewed by refiling the lien.  There is a one month cushion at the end of the 10 years in which the refiling can be accomplished.  The 1966 Act was amended by the Omnibus Revenue Reconciliation Act of 1990 (11-5-90) Section 6323 (g)(3).  Liens which expired in the original 6 year period prior to 11-5-90 remain out in the 6 year period unless renewed, others continued for 10 years.  Use Code A-7 or L-20A when a federal tax lien is junior in priority to a foreclosed deed of trust or Agreement of Sale.  In no case should this exception be dropped sooner than 120 days subsequent to the foreclosure.  If the foreclosure was judicially processed, more than 120 days must lapse.  See a Service Center Underwriter, Arizona Agency Underwriter, or CTO/ATO in these situations.



Effective January 1, 2001, Arizona Department of Revenue liens are automatically extinguished 6 years after the amount of taxes determined to be due become final.  (A.R.S. §42-1114 and A.R.S. §42-11151.)  Notices of Tax Lien recorded on or after this effective date will include (1) the date of the assessment, (2) the last date the lien can be refiled and (3) a statement that the Notice constitutes an automatic Certificate of Release if the lien is not refiled by the specified date.  Because the legislature did not appropriate funds for it, however, the Department is not required to record notices of any extension of the 6 year period.  (Reasons for extension include commencement of a collection suit, entry into an agreement with the taxpayer, or the taxpayer’s bankruptcy.)  Because the 6 year period may be extended by off-record matters, we will continue to treat such liens as we had under prior law, i.e. calling for a release of any such lien within 10 years from the RECORDING date of the lien.


2.  Unusual liens.  


Use fuel tax liens (L-21) are executed by the Motor Vehicle Division of the Arizona Department of Transportation and do not expire.


Department of Economic Security (formerly Employment Security Commission) liens do not expire (L-22).


Bail bonds issued by a court are a lien (L-24) until released.  Do not confuse a bond with a mortgage to a bail bondsman.


Conversion liens (L-28) for placing overhead utility lines underground are set up for a 15 year payoff.


Entomologist liens (L-29) do not expire and have priority over all matters except real estate taxes and special assessments.  They cannot be eliminated by foreclosure of a prior recorded mortgage or deed of trust and are not affected by recordation of a lis pendens.


Racketeering liens (L-30) can be for money sought in a racketeering suit brought by the attorney general or county attorney or for forfeiture of property rights in that suit.  They do not expire.  Insurance of seized property falls into a high risk category and is discouraged.  Requests to insure seizures by the state must be recommended by the County Manager and be reviewed by a Service Center Underwriter or Arizona Agency Underwriter prior to issuing any report or commitment.


3. Homeowner’s association liens.  Homeowner's association liens (L-27) for non-payment of monthly assessments do not expire.  Do not show the general lien sometimes recorded by some associations, which states that each lot is subject to a lien pursuant to the Declaration of Restrictions.


4. Mechanics liens.  Labor or materialmen's liens (L-25) are good for six months only if no lawsuit is brought within that period to perfect the lien.  If the property owner is in bankruptcy, the six month period to file a lawsuit is extended; therefore, liens where the owner is in bankruptcy should not be removed.  The Arizona Supreme Court has ruled that a lis pendens must be recorded in order for an action to foreclose the lien to give constructive notice of the foreclosure.  Scottsdale Memorial v. Clark, 759 P.2d 607 (1988).  Based upon this ruling, it is not necessary to check the court’s plaintiff/defendant entries for actions which may relate to your lien.  A.R.S. §33-998 codifies this ruling by requiring that a notice of lis pendens be recorded.  The plaintiff has five (5)  days AFTER filing the action to record  the notice of lis pendens (A.R.S. §12-1191A); therefore, we should NOT delete a recorded lien until our plant date or search period includes the additional five (5) business days.  If a suit is brought to foreclose the lien and is later dismissed of record, do not drop the suit without checking to determine whether any counterclaims may still exist when additional mechanic’s liens appear of record.

Arizona statutes provide for two types of bonds relating to mechanic’s liens.  A.R.S. §33-1003 provides for a payment bond, which may be given to secure payment under a construction contract.  Recording the bond is intended to prevent the later recordation of mechanic’s liens.  For title insurance purposes, we will not rely upon this type of bond to disregard a recorded lien.  While such a bond may assist us in underwriting broken priority transactions, these are extraordinary risks requiring approval of a Service Center Underwriter or Arizona Agency Underwriter.  No exception to title needs to be made for a recorded bond.

A.R.S. §33-1004 is a discharge of mechanic’s lien bond.  This type of bond, when recorded, removes the mechanics’ lien referenced therein from the title.  If the bond properly describes the recorded lien, is for AT LEAST one and a half times the amount of the obligation set forth in the recorded lien and has attached a power of attorney showing the authority of the person executing the bond on behalf of the surety, then the recorded mechanic’s lien referenced in the bond can be ignored.  If issuing extended coverage, be sure to consider the potential for future liens and make appropriate exceptions or requirements relating to the property being in the lien period.


5.  Other resources. See also the sections on Improvement Districts and Liens, Judgments, Mobile Homes and Taxes in this Guide.

LIFE ESTATES (L-31)


A life estate should always be handled in the vesting, not in Schedule B.  Elimination of a  life estate requires that either the owner of the estate join in the conveyance if he or she is still alive, or, if deceased, that a death certificate be recorded or a probate filed in the county where the property is located.  An estate tax waiver is not necessary.

LIMITED LIABILITY COMPANIES  (L 40, LR 60 - LR 67) (A.R.S. 29-601 et seq.)


Limited liability companies (LLC) have been authorized in Arizona since 1992.  An LLC combines the favorable characteristics of corporations and partnerships.  For our purposes, it is most useful to think of it as a general partnership in which the "partners" have limited personal liability for the company's obligations.  Since this has become a widely used form of business entity, it is helpful to become familiar with the terminology used with LLC's.


1. Key Terms.  The following are key definitions used in discussing LLCs (A.R.S. § 29-601):


Members:  The owners of an LLC who share in its profits and losses and may manage the LLC depending on the management structure chosen.


Managers:  Persons who may be designated to manage the business of an LLC.  Managers act in a manner similar to officers and directors of a corporation or general partners in a limited partnership.  An LLC may choose not to have managers and instead vest management in all of the members, similar to general partners in a partnership.


Articles of Organization:  These are filed with the Arizona Corporation Commission (“ACC”) and are similar to a corporation's Articles of Incorporation.


Operating Agreement:  An agreement among the LLC's members dealing with the operation of the business and affairs of the LLC.  It is similar to a partnership agreement. 


2. Formation of an LLC (A.R.S. §29-631 to 637).  An LLC is formed much like a corporation:


(a)
Articles of Organization are filed with the ACC;


(b)
The Articles of Organization must state whether the LLC is to be "member managed" or "manager managed" and set forth the entity's statutory agent;


(c)
The LLC is formed upon the delivery of the Articles of Organization to the ACC; 


(d)
The LLC's name must contain one of the following: Limited Liability Company, Limited Company, LLC or LC.


3. Management of an LLC.  
A member managed LLC is similar to a general partnership.  A manager managed LLC is similar to a corporation in that the members elect or designate the managers to run the LLC.  Manager(s) do not have to be members.


The Operating Agreement governs the management of an LLC similar to a partnership agreement.  Members are free to make the Operating Agreement as flexible and creative, or as narrow and restrictive, as they desire.  The LLC statutes govern the management of an LLC only to the extent that the statutes do not conflict with the Operating Agreement or when the Operating Agreement is silent on a particular situation.  Thus, a request for a copy of the Operating Agreement and assurance that it has not been amended or changed is a standard requirement to ascertain that  proper authority has been granted to the contracting party.


Unless otherwise provided in the Articles of Organization or Operating Agreement, (a) each member in a member managed LLC has authority to bind the LLC, (b) each manager in a manager managed LLC has authority to bind the LLC and (c) any action by members or managers can be done by written consent stating the action taken and signed by the appropriate number of members/managers pursuant to the Operating Agreement or Arizona law.  (A.R.S. §29-654, 681 and 683.)


4. Continuity of Existence.  An LLC "dissolves" upon the happening of any occurrence  specified in the Articles of Organization or Operating Agreement, by written consent of a statutorily required number of members, entry of a judgment of dissolution or withdrawal of the last remaining member unless certain exceptions apply. (A.R.S. §29-781.)  The LLC must "wind up" its affairs upon dissolution. Its existence continues until Articles of Termination are filed with the ACC or a decree of termination is entered by a court. (A.R.S. §29-782.) 


5.  Foreign or professional LLCs.  The Limited Liability Company Act also provides for foreign limited liability companies, which must register with the ACC in order to lawfully conduct business in Arizona.  (A.R.S. §29-801 to 812.)  For title insurance purposes, we will not insist that a foreign LLC file with the ACC; however, we must be furnished with evidence that the LLC is in good standing in its domiciliary state (LR-64).  We will also want to review the Operating Agreement for the reasons noted above. Arizona law also provides for the formation of professional limited liability companies (PLLC's) by doctors, attorneys, CPA's, etc.  (A.R.S. §29-841 to 847.)

6. Conclusion.  In dealing with LLC's, we need to verify that the LLC is properly in existence by confirming with the ACC that it has filed Articles of Organization and is in good standing.  We must also obtain a copy of the Operating Agreement to determine the authority of the members or managers to enter into and execute the documents involved in our transaction.

LOAN POLICY/ OWNERS ON-GOING CONSTRUCTION - LIABILITY LIMITATION'S (L-32 and 33)

We may be requested to reinsure a deed of trust that was previously insured by another title company.  Since we cannot issue an endorsement to another company's policy, we can issue a new policy that would have the effect of the original insurer endorsing and bringing to date the original policy.  Code L-32 should be used when we are requested to insure, charging the rate for loan modifications instead of our revamp rate.  Code L-33 should be used when the owner’s policy amount includes contemplated improvements.
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MARITAL STATUS (M-1 TO 3, MR-1 TO 4)


All property acquired by husband or wife during marriage is the community property of the husband and wife, except that which is acquired (1) by gift, devise or descent or (2) after service of a petition for dissolution of marriage, legal separation or annulment IF the petition results in a decree of dissolution of marriage, legal separation or annulment.  (A.R.S. §25-211 and 213.)  This latter situation should be reviewed by a CTO/ATO  (MR-4). Similarly, consult with a CTO/ATO anytime a spouse acquiring real property in the latter situation is also encumbering that property and we are being asked to insure the deed of trust.  (See A.R.S. §25-213.C, which addresses enforceability of the lien if the petition does NOT result in a decree of dissolution/separation/annulment.)  


Because the presumption of community is so strong under Arizona law, we must properly address marital status of the parties.  We cannot insure a loan when the borrower is married and no disclaimer or quit claim deed is provided unless the lender allows us to show an exception for the rights of the spouse in Schedule B. (A.R.S. §33-452).  Also, consider the possibility that a deed out executed by only one spouse may be void since both spouses are required to join in conveyances or encumbrances of community property and homestead property if a recorded homestead is claimed by both parties.


Marital status at the date of acquisition is our concern (M-1, 2 or 3).  A spouse's joining on the execution of documents on sole and separate property does not establish any rights in that spouse.  No exception therefore needs to be made in Schedule B if property is clearly sole and separate but the lender requires the non-owning spouse to join on the deed of trust.   (Caveat:  if the non-owning spouse has joined on more than one deed of trust, review the matter with a CTO/ATO because, at some point, the argument can be made that the other spouse has contributed funds to the property, thereby gaining a community property interest in the property.) Always search the GI on disclaiming spouses up to the recordation of a disclaimer.  In some instances, a spouse may later convey his/her interest to the other spouse in anticipation of a forthcoming judgment or lien.   Consider GI items recorded shortly after a deed to a spouse as a possible lien avoidance attempt.  Discuss with your CTO/ATO.

MINERALS (M-4 to M-22E)


State mineral reservations are controlled by statutes in effect as of the date of the certificate of purchase, which may not be of record.  The date of the patent does not control.


Codes M-4 through M-7 are to be added to the legal description and apply to patented state land.  The Code to use should be based upon the certificate of purchase date.  Code M-9 should be shown in Schedule B.  


Code M-11 is to be used in connection with state leasehold estates.


There are two types of Federal Townsite Acts.  The earlier act provides for platting the property and issuing patents on individual lots.  Fredonia and Clay Springs are examples of this type.  Minerals were not reserved.  The later Act provides for the patent to run to a trustee for the townsite occupants. (The trustee was the probate judge if the town was not incorporated, such as Bisbee and Bowman Addition to Tombstone).  The date of the patent controls the language of the exception (M-13 or M-14).  No right of entry is needed since the exception is not for minerals but excludes all rights, including the surface.


Do not issue extended coverage on patented mining claims without CTO/ATO approval.  In addition to the probability of overlapping claims, there may also exist unrecorded interests not discoverable by a search of the record.  ALTA surveys must always be required on extended coverage or use Code X-2 in Schedule B.


Lode mining claims and some placer claims are not part of the rectangular survey system and, thus, are not part of a section or township and range.  Most placer claims follow the rectangular survey system and will have no mineral survey.  Many patents include several claims which may overlap.  Nothing in the patent will indicate which of the overlapping claims has preference; however, claims not included in the survey and patent which have priority will be excepted (M-20).  Placer patents will always contain an exclusion for known veins or lodes (M-21). Always check your mineral survey maps for possible overlapping claims.  Overlaps shown on the map are not conclusive because the recorded patent legal description may contain exceptions for recognized paramount claims patented earlier.


Private mineral reservations vary greatly in form and often fail to spell out a right of entry.  In such a case, a right of entry would probably be implied by a court (M-22C and 22E).  Some courts have held that a reservation of less than all the minerals, etc. constitutes only a royalty.  Some courts have also held that a reservation, even of all minerals without a specific right of entry, constitutes a royalty only.  For title insurance purposes, however, we should  use codes M-22C and M-22E in the absence of a right of entry recital.



See also the section on Extended Coverage in this Guide.

MOBILE HOMES (M-37 to M-40, MR-9 to 18)


Generally, we do not want to handle a mobile home transaction unless the mobile home is affixed to the real property.  If an Affidavit of Affixture is not recorded, require review of the titles (MR-16), an assignment of the certificate of title to the new buyer (MR-10), a deed to the new buyer and recordation of an Affidavit of Affixture with lien releases (MR-12 , MR-15 or use M-38-B and M-40).  When a mobile home has been recently affixed, there may be unpaid taxes on the  personal property tax rolls (M38 and 38A).  Recorded Affidavits of Affixture may disclose unreleased liens which affected the titles at the time they were surrendered to the Department of Motor Vehicles.  These liens are disclosed on the bottom portion of the Affidavit and must be released (MR-11) or shown as an exception. (M-37)  At times, a lien disclosed by a recorded Affidavit may be further secured by a recorded deed of trust.  If there is a recorded release of the deed of trust and the release describes the mobile home and the lienholder and beneficiary are the same, we can accept the release of the deed of trust as a release of the lien disclosed by the recorded Affidavit.  Again, the release must describe the mobile home and involve the same lender.


For greater detail in addressing mobile home situations, see the Mobile Home Manual and the memo on Mobile Homes in the Underwriting Reference Manual.  See also the section on Financing Statements in this Guide.

MORTGAGES (M-23 to 32, MR-20 to 29)


Any defects in a mortgage, such as a bad legal description, incomplete certificate of acknowledgment, etc., will not necessarily be carried forward as a title file note; therefore, we must always examine the document for sufficiency if we are insuring or foreclosing.  The only time exception need be taken to these types of defects is when we are insuring the lien either directly, as on an ALTA loan policy, or indirectly by preparation of a litigation guarantee for foreclosure of the mortgage.
N

NO FENCE DISTRICT (N-3)


A no-fence district makes the owner of livestock liable for damage caused by the livestock on the property of others.

NOTICE (N-1)


In order to impart constructive notice, most instruments must be acknowledged and the names be consistent with previously recorded documents.  Any reference to previously recorded instruments being modified must be accurate.  Failure in any of these areas does not make the instrument void as far as the parties to the instrument are concerned.  Third parties, however, could claim that the failure caused the instrument to not impart constructive notice to them.

NOTICE OF COMPLETION (N-2) (A.R.S. §33-993)


Recording a notice of completion shortens the mechanic’s lien period from 120 to 60 days for a general contractor and sub-contractors and suppliers.  It only shortens these time periods, however, for those contractors, etc., who were mailed a copy of the notice.  Since we have no way to independently verify that notice was mailed, do not rely on the notice to shorten the lien period, which we should always assume to be 150 days (120 + 30) after “completion.”  


See also the section on Extended Coverage in this Guide

O

OPTIONS (O-1, 2, & 3, OR-1)


For title insurance purposes, it is questionable whether an option gives the optionee any insurable rights to the title superior to subsequent lienholders.  Consequently, all liens and other title problems created or disclosed after recording the option must be cleared or review of a Service Center Underwriter or Arizona Agency Underwriter obtained to analyze potential risks.


Although we are generally unwilling to insure an option as an estate, we can provide a standard owner’s policy naming the optionee as an insured and showing title vested in the optionor, with the option being shown in Schedule B. 


See also the sections on Deeds and Leases in this Guide.

ORDINANCE (O-10 and 11, OR-10 and 11)


If a deed from a city is of record without a supporting ordinance of the city council, take exception for the failure to record an ordinance (O-10) and require that the ordinance be recorded (OR-10).  If a city is the purchaser (must be for cash), use Code OR-11, unless the city is only acquiring a right-of-way. (A.R.S. §9-402.) Chartered cities may convey pursuant to their bylaws.  City of Tucson v. Arizona Alpha of Sigma Alpha Epsilon, Inc., 67 Ariz. 330,  195 P.2d 562 (1948).  
See also the section on Resolutions in this Guide
P

PARTNERSHIPS - CONVERSION (PR-4A, 4B, 8 and 9)

A.R.S. §29-1082.B, relating to the conversion of a general partnership to a limited partnership, requires approval of all partners or that percentage of the partners specified in the partnership agreement.  Use Code PR4B.  A.R.S. §29-1083, relating to conversion of a limited partnership to a general partnership, requires unanimous written approval.  Recording a certificate for the general partnership pursuant to A.R.S. §29-102 will not be required.

PARTNERSHIPS (P-2 to 5, PR-1 to 9) (Uniform Partnership Act: A.R.S. §29-301 et seq.)


No certificate of partnership for a general partnership need be recorded if the last names of all the partners are in the partnership name or if the partnership is formed for the practice of law. (A.R.S. §29-103).  In all other situations, the certificate must contain the names and residences of the partners. (A.R.S. §29-102A).  For title insurance purposes, we will rely upon a recorded certificate without requiring the partnership agreement if our transaction is standard coverage and either all partners, or those authorized pursuant to the recorded certificate, are signing the necessary documents.  Always require a copy of the partnership agreement on extended coverage and when dealing with limited partnerships regardless of the type of coverage (PR5). 


Prior to July 24, 1982, certificates of limited partnerships had to be recorded in order to create a valid partnership.  After that date, the certificate of an Arizona limited partnership had to be filed (PR-3) with the Secretary of State.  (A.R.S. §29-308).  Foreign (out-of-state) limited partnerships may apply for and be issued a certificate of registration to transact business. (A.R.S. §29-349) (P-3B, PR-4). It will NOT, however,  be necessary to require a foreign limited partnership to file in Arizona for the purposes of insuring a transaction other than a judicial foreclosure in which the foreign limited partnership is the plaintiff.  A limited partnership must contain the words "limited partnership" or “L.P.” in its name. (A.R.S. §29-302.)  Similar rules apply to registration of foreign limited partnerships. (A.R.S. §29-351.) 


If a partnership has more than one general partner, add the proper statement (P-4A, 4B or 4C) to the disclosure of names noted (P-4). 


See also the sections on Corporations and Extended Coverage in this Guide.

PATENT RESERVATIONS (P-6 to 13D)


Specific reservations, such as rights of entry in connection with a mineral estate or specific easements, should be shown on all reports and policies.  General reservations set forth in this section are shown in the following situations:


1.
All extended coverage owners policies, subdivisions or sectional;


2.
All extended coverage loan policies on sectional land;


3.
All ALTA Residential policies on sectional land (P13D);


4.
All USA policies, subdivision or sectional.  (For purposes of this topic, “sectional” includes  patented mining claims, homestead entry surveys, records of survey, farm units and government lots under the Small Tract Act.)


Until 1908, the language in P-12 was contained in most federal patents (see P-6 and 7).  Use Code P-12 on patented lode mining claims or sectional land adjacent to patented or unpatented claims if your patent does not contain said language.


See also the sections on Minerals and Rights of Parties in this Guide.

PROBATE (P-14 to 21, PR-20 to 26)


1. Vesting.  In writing commitments and guarantees, show title to real property vested in the heirs of the deceased or the devisees under the will (P-14) subject to administration of the decedent's estate to pay debts, determine heirship or verify the last will (P-15).


2. Domestic and foreign probate proceedings.  Probate proceedings are conducted in the Arizona county where the decedent resided at the time of death.  (A.R.S. §14-3201.)  Accordingly, when requiring that probate proceedings be started (PR-20), require that they be done in the county where the decedent was domiciled on the date of death.  Administration of the estate by a domestic personal representative (“PR”) includes authority to deal with property anywhere in Arizona upon issuance of the PR’s letters of appointment.  The letters should be recorded in each county where the PR intends to act in order to impart constructive notice.  If the letters are unrestricted, require only that a certified copy of the letters (PR-21) and the P.R.'s deed (PR-23) be recorded.  The date of the court’s certification of the letters cannot be more than 60 days prior to closing (A.R.S. §14-3714).  If the letters are restricted and the sale requires court approval, the letters do not have to be recorded but the order confirming sale (PR-22) and the P.R.'s deed must be recorded.


If the decedent resided out-of-state at the time of death, then proceedings would normally be conducted in the decedent's home county.  If there are no ancillary proceedings in Arizona, the domiciliary personal representative can file certified copies of his/her letters of appointment with the clerk of  the superior court in any Arizona county where the decedent owned real property.  If a bond was required in the domiciliary proceedings, then a certified copy of that bond must also be filed (PR-24).  Recording copies of documents that have been certified by a clerk of an Arizona court gives the domiciliary personal representative the same powers in Arizona  that he/she would have had if originally appointed here (PR-25).


3. Affidavit for Transfer of Title to Real Property (aka Small Estate Affidavit).  A.R.S. §14-3971(E) allows parties who claim to be successors-in-interest to the decedent’s interest in real property, including a beneficial interest in a deed of trust,  to make such a claim via an Affidavit for Transfer of Title to Real Property in lieu of a probate.  For title insurance purposes, the Affidavit must be filed with the Clerk of the Superior Court and then a certified copy recorded in the county where the property is located.  This statutory Affidavit can be relied upon provided the following statutory criteria apply:


a.
At least six months have lapsed since the date of death.


b.
If no PR has been appointed, or petition pending, the value of all real property in the decedent's estate in Arizona, less liens and encumbrances against the real property as of the date of death, does not exceed $50,000.  If a PR was appointed but has been discharged, the $50,000 is calculated based on the value of all real property in the decedent’s estate wherever located as of the date of the Affidavit.  Under either scenario, a maximum of $50,000 equity of the decedent's interest is permissible.


Example:
House valued and in escrow for $140,000.00.  Title vested in husband and wife as community property.  One loan on property for $95,000.00.  The equity of record would be $45,000.00.  One half (decedent's share) = $22,500.00, which qualifies for the $50,000.00 allowance.


c.
A certified copy of the death certificate is attached to the original Affidavit. (Because the certificate is generally not returned by the court clerk, it is not necessary to include it with the certified copy of the Affidavit that is recorded.)


In addition to setting forth the above facts, the Affidavit must state the following:  


a.
That no federal or Arizona estate tax is due on the decedent’s estate.  Based upon this statement, we will not require an estate tax waiver.


b.
That no application or petition for appointment of a personal representative is pending or has been granted in any jurisdiction or, if granted, the PR has been discharged or the case closed for more than 1 year.


c.
That funeral expenses, expenses of last illness, and all unsecured debts of the decedent have been paid.


d.
That the affiant(s) is entitled to the real property by reason of the allowance in lieu of homestead and exempt property, by intestate succession as sole heir or heirs, or by devise under a valid last will of the decedent, the original of which is attached to the affidavit or has been probated.


e.
That no other person has a right to the interest of the decedent in the described property.


4. Deed of trust.  If a beneficiary’s interest in a deed of trust is held as community property, either may sign a release or instruction for release and bind the community as long as both are alive.  When one dies, however, we need a PR to sign or the above-described Affidavit acceptable to the Company. When dealing with such an interest, proof of appointment (i.e., probate and copy of PR’s letters from the State of Arizona  or foreign jurisdiction) is necessary, but do not require the filing of these documents with the clerk of the superior court in the case of a foreign probate.  Recording the documents is preferable but not mandatory.


5. Estate taxes.  A Service Center Underwriter or Arizona Agency Underwriter should be contacted whenever we are requested to insure a distributee pursuant to a will.  One responsibility of the PR is to ensure that any estate taxes are paid.  Because we must determine that these taxes, if any, have been paid, use Code PR-26.  If we cannot determine that all estate taxes, if any, were paid (PR-26(b) or (c)), then we should proceed to secure an Indemnification Agreement (Estate Taxes) in the form attached hereto. The PR and heirs/devisees must sign the indemnity.  Because there is no "scientific" guideline available to assist you in evaluating risk on estates in excess of the IRS permitted exemption, you should seek the assistance of your CTO/ATO.  Estates below $600,000 as of the date of death are exempt from estate taxation.  When the estate exceeds $600,000, significant risk exists.  In many cases, the administration of larger estates can take years.  The opinions of the State Department of Revenue and the IRS may differ from the estate’s attorney and/or CPA as to the amount of taxes owed.  If the IRS deems that additional taxes are due, it can and will assert its invisible lien rights on not only the remaining estate assets (if any are left) but, more importantly, it can threaten to seize previously conveyed property.  Thus, even transactions in which the PR has sold properties to bona fide purchasers are subject to attack.  The IRS does not provide tax waivers.


The IRS exemption amounts, as of the date of death,  will increase as follows:



1997 and prior

$600,000



1998


$625,000



1999


$650,000



2000-2001

$675,000



2002-2003

$1,000,000



2004-2005

$1,500,000



2006-2008

$2,000,000



2009


$3,500,000



2010


No limit



2011*


$1,000,000

*NOTE:  In 2011, the repeal of the federal estate tax expires and the estate tax rate in existence at the time of repeal, i.e  $1,000,000 in 2002,  will be re-applied unless Congress repeals the tax again.

For additional information, see the memos on Estate Tax Liens and Probate in the Underwriting Reference Manual and the section on Estate Taxes in this Guide. 

Order No. _____________


INDEMNIFICATION AGREEMENT

(ESTATE TAXES)


This Indemnification Agreement is made by ____________________________________ (hereinafter referred to as "Indemnitor(s)") for the benefit and protection of ____________________________________ (hereinafter referred to as "The Company");


WHEREAS, The Company is being requested to issue its policy(ies) of title insurance insuring an interest in or title to the real property in the County of __________, State of Arizona, described in  Commitment Number(s) ____________ issued by The Company which is described as:


WHEREAS, The Company is unwilling to issue said policy(ies) without an exception(s) as to the following items, among others, which affect or may affect the title hereto (hereinafter called "Items"):

Any claim by the State of Arizona or the United States of America for Estate taxes arising out of the Estate of ___________________________________.

and


WHEREAS, the Indemnitor recognizes that The Company, in the normal course of its business, would not issue its policy(ies) free and clear of said Items unless the Indemnitor indemnifies The Company as hereafter agreed.


NOW, THEREFORE, THE INDEMNITOR AGREES that in consideration of the issuance of a policy(ies) of title insurance without showing therein any exception for any of said Items, the Indemnitor will hold harmless, protect and indemnify The Company for, from and against any and all liabilities, losses, damages, expenses and charges, including but not limited to attorneys' fees and expenses of litigation, which may be sustained or incurred by The Company under, or arising directly or indirectly out of the issuance of, any policy(ies) of title insurance covering said land or any portion thereof, which The Company or its agents may at any time hereafter issue; and including but not limited to any claim, proceeding or judgment arising from or based upon any of the Items.


AND THE INDEMNITOR FURTHER AGREES that Indemnitor will diligently provide for the defense of any action based upon any of the Items, counsel to be selected and/or approved by The Company at its sole discretion, and will promptly do all things necessary or appropriate to cause the title to said land to be cleared of the effect of all of the Items and any other items based thereon or arising directly or indirectly therefrom, and of any cloud on title created by or growing out of any of the foregoing; all of which shall be done at the sole expense of Indemnitor.  If Indemnitor does not do so, then The Company may (but is not obligated to) do the same, and may pay, compromise or settle any such Items or any claim or demand based thereon if The Company deems such actions necessary for the protection of any of its insureds under any policy or of itself; and Indemnitor shall promptly reimburse The Company for any payment, expense or expenditure made or incurred in so doing.


AND THE INDEMNITOR FURTHER AGREES that in the event that a lien arises or any judgment shall be or shall have been rendered or any process shall be or shall have been issued, based upon any of the Items or any other items growing out of any of the same, under which a sale could be held affecting or purporting to affect said land or any portion thereof, Indemnitor promises and agrees that it will satisfy the same and cause the same to be satisfied and discharged of record prior to the occurrence of any such sale.


AND THE INDEMNITOR FURTHER AGREES that wherever the term policy(ies) is used in this Agreement, it also shall include any document issued to The Company’s customer such as binders, commitments, status of title reports, guarantees and letter reports.


AND THE INDEMNITOR FURTHER AGREES that, if suit shall be brought to enforce this Agreement, Indemnitor will pay the attorneys' fees of the Company.


AND THE INDEMNITOR FURTHER AGREES that all of the obligations of Indemnitor hereunder shall be several as well as joint.  All of the provisions of this Agreement shall inure to the benefit of and bind the parties hereto and their legal representatives and successors in interest.


IN WITNESS WHEREOF, the Indemnitors have executed this Agreement of Indemnification this ______ day of ______________, 199__.

HEIRS:





INDEMNITORS:

_________________________________

By: _________________________________

_________________________________

Its:  Personal Representative

R

RAILROADS (R-1, 2)


In Apache, Navajo, Coconino, Gila, Mohave, Yavapai and Yuma counties, it was the practice of the Santa Fe Pacific Railroad Company to reserve rights-of-way for railroad purposes, to retain rights to either acquire additional rights-of-way or to repurchase the land at the price for which it was sold, and to retain mineral rights.  The mineral exception should be shown in Schedule A, with everything else in Schedule B (R-1).


There is considerable question about the authority of a railroad to sell a portion of its right-of-way or other property used for railroad purposes.  If permission is given to write a report in such a situation, exception should be taken to the possible lack of authority (R-2).

RESOLUTIONS (R-2, RR-1 & 2)


If a deed from a county is of record (other than a board of supervisor's deed following a tax deed to the State of Arizona) without a supporting resolution of the board of supervisors, take exception to the failure to record (R-3) and require recordation of the resolution (RR-1).  If the county is purchasing (must be for cash), require a resolution (RR-2) unless the county is acquiring a right-of-way only.  


See also the section on Ordinances in this Guide.

RESTRICTIONS (R-4 to R-15)


The phrase "restrictions... as shown on the recorded plat of said subdivision" is intended to cover such things on the plat as building set back lines, construction limitations concerning easements, and any other use limitations.  The phrase "liabilities and obligations" indicates lien rights for a homeowners association (use HR-1 for requirements) but can also indicate lot cleaning provisions by other owners within the subdivision. 


Years ago, developers inserted restrictions on the deed to the first owner of each lot rather than record a blanket Declaration of Restrictions, as is currently done.  These individual deed restrictions often contained language which indicated that the same restrictions would apply to all lot owners in the development.  In some cases, through oversight or otherwise, some deeds failed to set forth the restrictions.  Courts have held, however,  that the restrictions are valid and binding on all lot owners, even through the deed to a particular lot is silent as to the restrictions (R-11).


Rights of reversion contained in restrictions can be terminated (R-13) voluntarily or by court decision or they can be conveyed (R-14).  On extended coverage ALTA loan policy commitments, where a 3R or 3 endorsement will be issued, a reversionary rights clause in restrictions affecting the property that does not contain a "mortgage-savings" clause should be noted (R-15) and a requirement for amendment or lender approval made (RR-10).


See also the memo on CC&Rs – Amendment to Restrictions and Insuring Over in the Underwriting Reference Manual.

RIGHT OF REFUSAL (RR-31)


Unless a first right of refusal is fully terminated, the right can continue to affect future transactions even if the right to purchase was waived on a specific deed.  Refer partial waivers to a Service Center Underwriter or Arizona Agency Underwriter for evaluation.

RIGHT TO REPURCHASE (RR-30)


Federal law enables a former owner or his/her relative to repurchase property foreclosed upon by a Farm Credit lender.  If your transaction results in such a repurchase, be careful to address junior liens which were eliminated through an earlier foreclosure and that now re-attach.

RIGHTS OF CO-TENANTS (R-19)


Code R-19 is to be used when our report, commitment, guarantee or policy is only covering an undivided interest in the subject property.  There are reported cases in which the IRS, governmental agencies and bankruptcy courts have taken control of jointly owned property even though the adverse matter was a result of only one fractional owner’s actions.  

RIGHTS OF PARTIES (R-16 and 16A, AR-10)


Deeds executed by strangers (“wild deeds”)  are discussed in this Guide under the section on Deeds.  Other instruments, ranging from easements to financing statements, executed by strangers to title, create two exceptions.  The first is the normal write-up for the instrument, i.e. easement, mortgage, financing statement, etc.  This write-up covers any rights that the grantee in the instrument may claim.  The second exception is for the rights asserted by the executing party (R-16).  Thus, the release of the instrument by the recipient of its benefits does not eliminate the need for Code R-16.  Call for both the release and for a showing as to why the instrument was executed (AR-10).  While a quit claim deed from a stranger to the record owner is a preferable way of eliminating his/her rights of record, we can accept other written documentation establishing what the purported rights were asserted to be.  For example, the debtor on a financing statement may have been a farmer under an unrecorded lease which has since expired.  Trying to secure a deed from a prior farmer may be difficult, if not impossible.  Therefore, some local underwriting discretion should be applied.  


Some patents are issued subject to specific easements, such as highways or telephone lines.  In those situations, the normal write-up (E-3) can be used.  Some patents, however, do not designate the purpose of the "subject to" rights, but simply name the company that has them. In that situation, use Code R-16A.

RIGHTS OF WAY (E-13 to 18)


There are many cases where canals, highways, railroads, etc., do not have recorded documents creating them but are only referred to in the legal description as a boundary.  Title to land described as "lying North of the Grand Canal" is conveyed to the centerline of that canal (E-13).  If described as "lying north of the right-of-way of the Grand Canal," then no exception need be taken.


Some rights-of-way granted by the State of Arizona are recorded.  If so, use Code E-3.  If not, use Code E-14.


For many years, deeds or easements for roads granted to various counties were not recorded but were kept in county highway department files.  Only a road map was recorded.  Some counties did not even maintain separate books of road maps but combined them with subdivision plats in books of maps.  Curative legislation (A.R.S. §28-7041; formerly A.R.S. §28-1861, enacted 8/12/27) was passed validating prior road establishment procedures if the road had been opened and used by the public for at least ten years prior to January 1, 1960.


It became the practice of at least one county highway department (Maricopa) to record the map prior to acquisition to show the proposed width of the new right-of-way parcels.  The actual right-of-way later acquired (often by the City of Phoenix or City of Scottsdale after annexation ) was sometimes less than that shown on the road map.  After a while, width was no longer stated. Rather, the map simply recited "consistent with the right-of-way."


Therefore, Codes E-15 and E-16 should be used as follows (in all cases where there are supporting grants, show the instruments as separate exceptions):


1.
Road map recorded prior to 8/12/27, with or without supporting deeds, easements or condemnations – Code E-15.


2.
Road map recorded after 8/12/27, with supporting documents – unless showing  "width consistent with right-of-way – Code E-15.


3.
Road map recorded after 8/12/27, with supporting documents for less than entire width – Code E-16.


4.
Road map recorded after 8/12/27 without any supporting documents – Code E-16.


5.
Road map recorded showing "width consistent with right-of-way" without any easements granted subsequent to map – Code E-16.


6.
Road map recorded showing "width consistent with right-of-way" with a recorded grant of any width - do not show road map at all.


7.
Road map recorded showing streets already dedicated on a subdivision plat - do not show road map at all.


Patents issued under the Small Tract Act (June 1, 1938) will always contain reservations for roadway and public utilities.  These reservations are normally 33 feet in width in Maricopa County but often have different widths in other counties (E-17).  Easements created in such patents may be abandoned using the statutory procedure set forth in A.R.S. §9-500.24 (enacted 8/12/05).


The Arizona Department of Transportation can record a resolution which giving it authority to acquire, by purchase or condemnation, rights-of-way for highway purposes.  Show the resolution in Schedule B (E-18) until such time as right-of-way documents are recorded.

RIGHTS RESERVED (RR-20 to 24)


If the name of the proposed buyer is not known or available to us, add Code RR-21 so that we can make additional requirements later.  If the nature of the transaction is not available ("status" report or "something is about to happen and we need a report now"), then use Code RR-22.  Code RR-24 can be used if the examiner anticipates that a requirement may lead to further or other concerns. Code RR-24 does not have to be used with another requirement.

RIVERS (R-18)


Code R-18 should be shown on all commitments and policies where the land is in the bed of, or in close proximity to, any river or major creek.

S

SCHOOL DISTRICTS (SR-1)


School districts usually require an election to obtain approval to buy or sell real estate.  The vesting for school districts holding and disposing of real property should read as follows:  “School District No. ________, of ____________ County.”  (A.R.S. §15-441.)  Title previously acquired by name only will not invalidate the acquisition.  Merger or consolidation of two or more school districts results in title to all property becoming that of the surviving district. (A.R.S. §15-467.)  While a deed from the district of record to the successor district is not necessary, our vesting should show the current district as successor to the other district.  We will accept a resolution of the governing board certifying that the district has complied with the statutory requirements for the particular transaction.  Districts cannot buy on terms.  (A.R.S. §42-17104 to 17106.)

SECURITY AGREEMENTS (S-1, SR-10)


Only occasionally recorded, these agreements most often concern either personal property or fixtures installed on real property and do not expire by time.

SHERIFF'S DEEDS (S-2, SR-20)


If the redemption period has expired (normally 6 months) and no redemption has been made by the owner or junior creditors, title vests in the purchaser at the sheriff's sale, subject to the failure to record the Sheriff's Deed (S-2).  Require recordation of the deed (SR-20).  The civil proceedings must be checked to establish that all necessary parties were served personally.  Defendants served by publication must be reviewed and approved by a Service Center Underwriter or Arizona Agency Underwriter.  Methods of service must be determined by a search of the proceedings.  When service is by publication, an affidavit supporting this method of service should be in the court file.


See also the sections on Certificate of Sale (Sheriff’s), Collateral Assignments (Deeds of Trust or Mortgages) and Easements in Schedule B in this Guide.

SHOWING OF FACT (SR-30 & 31)


If you are unable to determine that certain liens or judgments do not affect your party, show the lien/judgment in Schedule B or require releases, but add SR-30 or 31 after the requirements.

SUBDIVIDING ILLEGALLY  (SR-50)

As urban sprawl continues, we will discover patterns of land splitting that go beyond the norm.  Code SR-50 should be used whenever it appears that the seller is involved with partitioning property in a manner that would constitute a violation of Arizona’s subdivision laws. 

See also Part E of the memo on Subdivisions in the Underwriting Reference Manual and the section on Withdrawal of Approval in this Guide.

SUBJACENT SUPPORT (S-4)


In mining communities, when surface parcels are sold for homesites and other purposes, the mining company puts provisions into its deeds indicating that it is not responsible for damage to any improvements caused by subsidence, blasting or other mining activity near or under the surface conveyed.

SUBORDINATION AGREEMENTS (S-3, S-3A, SR-40)


All subordination agreements, recorded or to be recorded, upon which insurance coverage is to be based, must be reviewed by a Service Center Underwriter or Arizona Agency Underwriter before passing on sufficiency.  Concerns include consideration, operative language, sufficient description of new loan and non-disturbance rights in favor of a tenant.  Code S-3A should be used when insuring a matter as subordinate by reason of Arizona’s purchase money statute. (A.R.S. §33-705.)


See also the section on Leases in this Guide.

SURVEY (RECORDED) (S-5 and 5A)


Recorded surveys fall into three general categories.  First, those that divide a large parcel of land into smaller pieces for sale to individual purchasers.  These surveys can be used in basically the same manner as a subdivision plat.  Second, those which disclose boundary problems, such as fence lines not coinciding with parcel boundaries or improvements encroaching onto neighboring property.  The specific problems should be shown in Schedule B (S-5A with help from the X-1 Codes).  Third, those which are surveys of entire quarter sections, full sections or parts of a township, with the primary purpose being to show sectional corners and footages between monuments.  


See also the section on Extended Coverage (section “X”) in this Guide.

SURVEY (UNRECORDED) (S-5B)


When presented with a survey in connection with standard coverage and the survey discloses adverse rights or other problems, care must be taken not to destroy the generalities of Part I, number 4 of Schedule B.  Use of Code S-5B eliminates the need to itemize matters disclosed by the survey.  It is NOT appropriate to use this code on extended coverage.  When writing a commitment with a combination of standard owner’s and extended loan coverage, add "(owner’s policy)" after Code S-5B code.  Code X-1S should be employed with the explanation "(loan policy)" after the exception.  


See also the section on Extended Coverage (section “X”) in this Guide.

T

TAXES (T-1 to 8, TR-1 to 5)


Taxes become a lien on January 1 (T-1) (A.R.S. §42-17153), but are not payable until October of that same year (T-2).  Taxes for the first half of any year are due October 1st (ARS 42-18052) and delinquent November 1st of the same calendar year.  Second half taxes are due March 1st of the following year and delinquent in May.  Use Code T-1A until the second half is due.  Because each year's taxes has priority over prior years, the order for tax exceptions in Schedule B should begin with the current year, followed by each previous year, i.e. 2001, 2000, 1999. . ..  The earliest property can be sold (T-3 or 3A) for non-payment of taxes is February, two years after the year they became a lien.  Three years from the date of sale, an action can be brought to foreclose rights of redemption (A.R.S. §42-18201) or the purchaser can wait until five years from the sale date and request a treasurer's deed.  Thus, if taxes for 2001 were delinquent, the property could be sold in February, 2003, and either an action to foreclose redemptive rights started in February, 2006, or the treasurer's deed requested in February, 2008.


Because the county and city usually assess and create liens outside of the county assessor’s roles, the city or county’s records must be checked as part of the insured tax search to determine whether an improvement district has been found and whether an improvement lien affects the parcel in question.  (See Section “I” Codes.)


The most common situation where land is not assessed (T-5, TR-3) is when a street or alley has been abandoned.  The first assessment should be for the year after the year in which the resolution or ordinance of abandonment was passed.  There may be several reasons why improvements known to exist are not assessed.  One possibility is that the improvements were destroyed by fire.  Another possibility is that the building was moved to another location.  When dealing with commercial property, consider the possibility that the improvements are assessed to the lessee.


When vesting through deeds which rely on the sufficiency of off-record matters, such as treasurer’s or superintendent’s of streets deeds (T-6), identify the source of the interest for which each party is being named, i.e., record owner or mortgage in docket and page, etc.


When writing on Tribal lands, use Code I-12.


See also the section on Liens in this Guide.

TRUSTS


Trustees’ names must appear in any document involving the trust since a trust is not an entity capable of holding title.  The only exception is a business trust, which qualifies under A.R.S. §10-1871. (See the section on Corporations in this Guide.)


When dealing with a testamentary trust in an Arizona probate, examine the probate file before writing the report.  Do not require the customer to supply us with the will.


A.R.S. §33-404 requires that any instrument conveying an interest in real property to or from a trustee or trust disclose the names and addresses of the trust beneficiaries.  Failure to do so renders the instrument voidable (T-12).  Discuss with a Service Center Underwriter or Arizona Agency Underwriter before using this exception.  After 2 years, the instrument is no longer voidable.


It is the Company's policy not to require a copy of the trust agreement pursuant to Part B of the memo on Trusts in the Underwriting Reference Manual or when a trustee is lending money and no disclosure is required on the loan documents.


There are some trusts that we will NOT insure when the “trustee” or “trust” is conveying or acquiring title or borrowing funds.  These trusts are commonly known as common law trusts, constitutional trusts or Freeman’s trusts.  Many of these trusts contain questionable recitals.  Moreover, the parties involved in these types of trusts, other than individuals, are frequently not recognized as legal entities for title insurance purposes.  Although these customers will insist that we “must” recognize their rights, we do not have to insure any transaction with which we are not comfortable.  See Part C of the memo on Trusts in the Underwriting Reference Manual for specific guidelines on dealing with these types of trusts.


Delegation of a trustee’s powers by granting a power of attorney is generally unacceptable for title insurance purposes.  A.R.S. §14-7234 reads:  

Trustee’s office not transferable.
The trustee shall not transfer his office to another or delegate the entire administration of the trust to a cotrustee or another.

All situations involving the grant of a power of attorney by a trustee should be directed to a Service Center Underwriter or Arizona Agency Underwriter for further review.

U

UNITED STATES - UNPATENTED LANDS (U-1)


Because records on federal land may be inaccurate or inaccessible, we are unwilling to insure title to unpatented federal land.  We are, however, occasionally required to write reports for the State Highway Department or Bureau of Reclamation.  In those cases, use Code U-1 to cover the possible inaccuracy of the records.  The search of Bureau of Land Management records should be limited to verification of the unpatented nature of the parcel.

UNITED STATES REDEMPTION (U-2 and UR-1)


The United States reserves unto itself special redemptive rights.  The federal government takes the position that rules applicable to the FDIC or  RTC, when their rights as a junior lienholder are being foreclosed, are different from the rules applicable to other junior lienholders.  Under 28 U.S.C.A. Section 2410(c), the FDIC and RTC, when acting in their corporate capacities (i.e. not as conservators or receivers) are entitled to a one year right of redemption from any foreclosure (trustee's sale or judicial).  This one year right applies regardless of any periods that may otherwise apply under state law.  This situation typically occurs when an institution is liquidated (as opposed to being sold) and the FDIC comes into title to loans on property in its corporate capacity.  Accordingly, if we are handling a trustee's sale where the FDIC or RTC is the holder of a junior deed of trust in its corporate capacity, it will have a one year right of redemption.


The IRS can also have redemptive rights which exceed 120 days if the right of redemption under a judicial foreclosure was, for example, 180 days.  In other words, if the owner has 180 days to redeem and the IRS was in third position, the redemption is calculated as 190 days for the IRS.[180 (owner) + 5 (2nd lienholder) + 5 (IRS 3rd)]. (5 days is from the Arizona Rules of Civil Procedure.)

W

WATER AGREEMENTS (W-2A)


Documents relating to water, other than Certificates of Water Rights, may impose certain obligations, monetary or non-monetary, that could constitute an encumbrance on title.  Use Code  W-2A, even though Code X-17 may also be shown in Schedule B, when a document relating to water has been recorded.

WATER RIGHTS (W-2)


The State of Arizona issues Certificates of Water Rights, which describe the land with rights to water and the land on which the point of diversion of the water is located.  Code W-2 should be shown on the land located between the land with water rights and the diversion point and on the land on which the diversion point is located, unless either or both are owned by the holder of the water rights.  It is not necessary to show the exception on the land which has the water rights.


See also the section on Extended Coverage (section “X”) in this Guide.

WITHDRAWAL OF APPROVAL (W-3, WR-1)


If property has been sold by a developer prior to recording a withdrawal of approval by the Arizona Department of Real Estate, no exception (W-3) or requirement (WR-1) need be made.

X

EXTENDED COVERAGE


This section of the code book deals primarily with matters that are unrecorded but nevertheless constitute a right, interest or adverse matter upon title to the land to be insured.


Because extended policies provide coverage to the insured for matters unrecorded in nature, we must discover and take exception to any such matters disclosed by an inspection and/or survey.  (X-1, X-1S.)  Matters discovered by an inspection or survey should be excluded by use of the applicable item(s) in Codes X-1SA to I.  If your situation does not fall within the codes provided, discuss modifying the code to appropriately address the concern with your CTO/ATO.  Refer also to the memos on Inspection Guidelines and on Surveys in the Underwriting Reference Manual to determine when inspections and surveys are required.


In addition to making a requirement for a preliminary inspection (XR-1), always show Code X-5 in light of potential tenants or tenant’s rights on all vacant land (except single residential lots), multi-family and commercial property.  Many lenders require that a substantial portion of the proposed space be leased before they will commit loan funds.  This lender requirement is a cause for concern, even on vacant land.  Code XR-9A can be used if we anticipate that the customer will want to limit our general exception to specific parties.  At times, the customer will require us to show one exception for all tenants as disclosed by an Owner’s Affidavit.  While there is no underwriting issue in combining exceptions, we should never delete references to recording data, i.e. docket and page where a specific tenant’s rights were disclosed. An exception for any lease which is disclosed of record must continue to reference the document disclosing the interest of the lessee, even if all tenants are grouped into one exception.  This procedure is necessary to eliminate the possibility of dropping the exception in its entirety  on standard coverage.  This might occur if, for instance,  we later produce a commitment for standard coverage or a guarantee, wherein we would normally drop any reference to exceptions shown for extended coverage.


Because the customer pays a larger premium for issuance of extended coverage, we must generally be specific as to our exceptions.  In other words, if we are provided a survey, we cannot use Code X-2 on extended coverage.  Rather, the customer will insist, and rightfully so, that we be specific.


Our policy is to not take exception for matters disclosed by our inspector on standard coverage.  Many of our commitments, however, anticipate the issuance of two policies: (1) an owner's, which may be standard coverage and (2) a lender's, which often will be extended coverage.  Matters disclosed to us in writing, such as surveys and lists of tenants, can put the Company on notice of these unrecorded matters, which may then create liability for the Company because the off-record matter is now known to us.  See Codes Y-2A and Y-2B relating to disclosure of tenants on standard coverage.


Whenever we are providing standard coverage and an unrecorded survey is forwarded to us, use Code S5B in lieu of Code X-1S.  Since the proposed insured on standard coverage is not entitled to an itemized list of matters disclosed by the survey, Code S5B will not only exclude coverage of this off-record matter now disclosed to us but will also alleviate the need for the examiner to spend substantial time reviewing the survey.


At times, we will be requested to provide extended coverage when we have required a survey but have not been provided with one.  We could, if agreed upon with the customer, issue extended coverage and show Code X-2 in the policy.


Transactions which require a recording inspection should include Code XR-6.  The recording inspection should be made as close in time to the recording as possible.  We are only concerned about work currently in process or completed within 150 days prior to the recording of our documents.  While A.R.S. §33-993.A establishes that all parties (general contractors and sub-contractors) have 120 days after “completion” to record their liens, A.R.S. §33-993.C, defining “completion,” requires that we add an additional 30 days; hence, we arrive at 150 days.  Do NOT rely upon a Notice of Completion to shorten the lien period to 90 days (i.e. 60 days after recording a Notice of Completion + 30).


Code X-2B should be used in those rare instances when the improvements on our parcel are common and go beyond the boundaries described in Schedule A.  



Code XR-11 should be used when we know the transaction contemplates a construction loan and work is not presently in progress.  If we have knowledge that work is already in progress, use Code XR-12.  A recording inspection (XR-6) will not be necessary.


When dealing with a portion of an existing complex, such as a shopping center or multi-phased apartment complex, consider the possibility of interlocking utility, water or sewer lines, which may not be apparent from an inspection (X-6).  Code X-6A should be used when we have similar concerns regarding unrecorded, unobservable rights not disclosed by the survey and excluded by the surveyor's certification.


Code XR-7 should be used when minerals are excepted from the legal description and a surface right of entry is also set forth or implied.  LTAA Endorsement 3R, paragraph 3b, provides protection to a lender against loss related to the exercise of such a right of entry.  Issuance of the 3R endorsement, notwithstanding a mineral reservation and a surface right of entry, can be provided at the discretion of the CTO/ATO on improved parcels.  Issuance of the 3R on vacant land and areas known to be mineral in character will require approval of a Service Center Underwriter or Arizona Agency Underwriter.


All of our policies provide access coverage.  In the absence of legal access via a public dedicated road or an easement for roadway purposes appurtenant to any fee parcel, we must show Code X-7A to D, as applicable.


Codes XR-8 and XR-9 are to be used when encroachments onto easements or adjoining land are known to exist.  LTAA Endorsements 3 and 3R also provide affirmative assurances that there are no violations of restrictions.  If violations do exist and we are taking exception to them, modification of paragraphs 1(b) and 2(b) of the endorsement will be appropriate (XR-9).  Code X-8 should not generally be used since the Code XR-1 requirement will suffice.


Code X-9 should be used when we know work is presently in progress or has been completed less than 150 days ago.  It is appropriate that Code XR-12 be used since it is unlikely that a lender will accept a policy with the Code X-9 exception in Schedule B.  Code X9A would replace Code X-9 when the policy is issued.  Code X-15 relates to owner's policies.  


Many buyers and lenders who require extended coverage will not agree to Code X-5 in their policies.  We will be required to limit our Schedule B exception to those parties which the seller/borrower has disclosed to us in writing pursuant to an Owner's Affidavit (XR-9A and B).  If we are to limit our exception for rights of tenants/lessees as set forth on the Owner's Affidavit, we must be very careful that parties-in-possession or those identified by recorded documents are listed on the Affidavit.  If we have record evidence of a lease or leases which are not disclosed on the Owner's Affidavit, we should require additional information establishing why these parties are not listed.  If we are satisfied with the information provided, we can delete the lease without recording anything.


Extreme caution must be taken when the Owner's Affidavit does not list a tenant-in- possession.  There can be situations in which a lender has foreclosed a loan superior to the interests of lessees wherein the lessee's interest is subordinate by reason of the effective date of the lease or by subordination.  Under NO circumstances should we ever agree to not take exception to the rights of these parties-in-possession, even if the owner states that the tenant's rights have been terminated.  In other words, as long as the tenant remains in possession, we should take exception to the tenant’s rights.


The Owner's Affidavit must also state that none of the leases contain options to purchase.  This important statement limits the rights of tenants to occupancy but not potential future ownership.  Some court decisions have determined that option rights, even when recited in a lease, may be independent from the lease provisions.  


If we are issuing a standard coverage owner's policy concurrent with an extended loan policy and we have written notice of these tenants, take exception to the rights of these tenants by using Codes Y-2A and Y-2B.


Codes X-10 and X-11 should be used when the insured lender wants the "successors language" included as part of the named insured.  Including such language and codes is done primarily to establish the intended scope of coverage by the insurer.


Code XR-10 is the same as PR-5 and should be used (1) on extended coverage orders for all partnerships and (2) for ALL limited partnerships regardless of the type of standard coverage.  Because the information which limited partnerships must file with the Secretary of State does not include all of the general partners’ powers and limitations, review of the partnership agreement is essential when dealing with limited partnerships.


Commitments written to insure extended leasehold estates should use Code X-14, which is the same as Code L-12.  Do not use Code L-13 on extended orders.


Code X-17, relating to water rights, should be used on all extended coverage orders and on ALTA Residential Owner's and Homeowners policies.  This exception should be used even if Codes W-2 or W-2A appear elsewhere in Schedule B.


The ALTA Residential Owner's and Homeowners policies provide broad coverage equivalent to an extended owner's policy.  In lieu of making extensive inspections, Codes X-18 and X-19 should be used where indicated.


Effective May 3, 2002, we will no longer show Codes X-18 and X-19 on Residential policies or X-18a and X-19a on Homeowners policies covering split lot or metes and bounds orders.  Instead, issue a 1992 standard owner’s policy in those areas where there is risk.  Contact the CTO/ATO in each county for a listing of such areas.  (The Codes will still be available in those limited situations where, with approval from the applicable county CTO/ATO, it may be preferable to use these Codes in lieu of the 1992 standard owner’s policy.)


See also the sections on Forfeitures to USA and Leases in this Guide.

Y

MISCELLANEOUS (Y-1 to 10, YR-1 to 5)


1. Off-record matters in standard policies.  Our policies provide that off-record information (such as survey matters or lease information) submitted to us by the insured is insured over unless we take specific exception to it.  Courts, however, have held that a specific exception negates a general exception on the same subject.  Since we do not have any assurances that we have been given everything covered by the general exception, and have not been paid an additional risk premium, we must specifically avoid any claim that the specific exception limits the generalities of the general exception (Y-1).


2. Tenants and waivers of landlord’s rights.  Use Codes Y-2A and Y-2B when issuing standard coverage if tenants have been disclosed to us in writing.  It is not necessary to use these codes when we have discovered tenants by inspection in connection with issuance of an extended policy.


If there is no record evidence of the tenant/debtor's rights already of record, show rights disclosed by the Waiver and Subordination of Landlord’s Rights (Y-4).  The usual exception (R-16) for off-record rights does not work in this situation because the tenant/debtor does not execute the Waiver. (Other companies use different versions of the Waiver for the same general purposes.  The instruments may have several different names, including "Landlord's Waiver" or "Consent to Installation."  Use Y-9 and YR-1.


3. Special lender documents.  Several lenders have specialized documents for use in situations which require more than an unsecured note but less than a mortgage or deed of trust.  These include Real Property Agreements (Y-5, YR-4), Assignments of Rents and Equity Money Proceeds (Y-6, YR-5), and Homeowner's Loan Agreements (Y-7, YR-3).


4. Zoning or access problems.  Code Y-10 should be used when a recorded deed reveals zoning and/or access problems.  While our policy coverage excludes matters relating to zoning, that exclusion applies only to the extent that no notice of a violation or adverse matter relating thereto appears of record.

Z

ZONING 


See the explanation set forth in the Policy and Endorsement Forms Manual for the ALTA 3 and 3.1 Endorsements regarding the letter that should be obtained from a local zoning authority when your transaction requires zoning coverage.  If a letter cannot be secured, the CTO/ATO must search the municipality’s records to determine the current zoning classification and verify that any structures located on the land are in compliance.  


See also the section on Miscellaneous (section “Y”) in this Guide.
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