POWERS OF ATTORNEY

1. Different types of powers of attorney.

a. General: very broad authorization to do a variety of acts on behalf of the principal.

b. Special: limited to specific acts; usually, a specific transaction.

c. Statutory form: a short form spelled out in Probate Code §4401 can be general or special, durable or not.

d. Health care powers of attorney do not apply to real property transactions.

2. Interpretation of authorizing words.

The precise wording of the powers given to the attorney in fact is critical. For example:

a. "Sell" does not include the authority to sign a deed.

b. "Transfer" does not include the authority to mortgage.

c. "Convey" does not include the authority to exchange.

d. "Negotiate" does not include the authority to sign an agreement.

3. Duration and Termination.

a. Revocation.

b. Death.

c. Incapacity (but see "durable" power of attorney, below).

d. BFP protection: Probate Code Sections 4304 and 4305. In uncertain situations, title companies may require an affidavit executed by the attorney in fact under Probate Code Section 4305.

e. But title companies will normally not insure where the power of attorney is over 1 year old.

4. Durable powers of attorney.

a. "Durable" refers to the power of attorney surviving the principal's incompetency, not the principal's death.

b. The Probate Code spells out a specific warning that must be printed on the power of attorney notifying the principal of the effect of making the power durable. The warning is contained on the attached page.

c. Of course, the principal has to be competent at the time the power attorney is signed

5. Recordation.

a. Powers of attorney to sell or encumber real estate must be in writing.

b. Civil Code Section 2933 requires a power of attorney to execute a mortgage to be recorded "in like manner as powers of attorney for grants of real property" (even though there is no statute specifically requiring a power of attorney to execute a deed to be recorded).

c. Additionally, title companies require the power of attorney to be recorded regardless of the nature of the transaction.

6. Limitations: The power of attorney may contain its own specific limitations; in addition the attorney in fact cannot, unless expressly authorized:

a. Delegate his authority.

b. Deal with the principal's property for his own benefit.

c. Convey or mortgage the principal's property to himself.

d. Make a gift of the principal's property.

7. Partners, corporate officers, trustees.

a. These people have fiduciary duties to the entities or persons they represent. Unless expressly authorized, they cannot give a power of attorney to someone else to exercise their duties for them.

b. Partnerships and corporations can sign powers of attorney with proper authorization by the partners or board of directors.

8. Signature block.

a. The attorney must actually sign the principal's and his own name (C.C. §1095) in the following manner:

John Doe 

by Jane Doe, his attorney in fact
b. Use the usual all-purpose acknowledgment.

NOTE:

A general power of attorney gives tremendous powers to the attorney in fact which the customer may not understand and which go far beyond the transaction for which it is initially used. Most of the time a customer should use a special power of attorney that gives authority only for one particular transaction or series of transactions. A general power of attorney should normally be used as part of estate planning handled by an attorney.

Notice Required for Durable Power of Attorney

Probate Code Section 4128

Probate Code Section 4128 applies to a printed form of durable power of attorney that is sold or otherwise distributed in this state for use by a person who does not have the advice of legal counsel. However, this special warning is not required for a statutory form power of attorney.

The durable power of attorney must contain the following warning statement in not less than 10-point boldface type (which is the type size used below):

Notice to Person Executing Durable Power of Attorney

A durable power of attorney is an important legal document.  By signing the durable power of attorney, you are authorizing another person to act for you, the principal.  Before you sign this durable power of attorney, you should know these important facts:

Your agent (attorney-in-fact) has no duty to act unless you and your agent agree otherwise in writing.

This document gives your agent the powers to manage, dispose of, sell, and convey your real and personal property, and to use your property as security if your agent borrows money on your behalf. This document does not give your agent the power to accept or receive any of your property, in trust or otherwise, as a gift, unless you specifically authorize the agent to accept or receive a gift.

Your agent will have the right to receive reasonable payment for services provided under this durable power of attorney unless you provide otherwise in this power of attorney.

The powers you give your agent will continue to exist for your entire lifetime, unless you state that the durable power of attorney will last for a shorter period of time or unless you otherwise terminate the durable power of attorney.  The powers you give your agent in this durable power of attorney will continue to exist even if you can no longer make your own decisions respecting the management of your property.

You can amend or change this durable power of attorney only by executing a new durable power of attorney or by executing an amendment through the same formalities as an original.  You have the right to revoke or terminate this durable power of attorney at any time, so long as you are competent.

This durable power of attorney must be dated and must be acknowledged before a notary public or signed by two witnesses.  If it is signed by two witnesses, they must witness either (1) the signing of the power of attorney or (2) the principal's signing or acknowledgment of his or her signature.  A durable power of attorney that may affect real property should be acknowledged before a notary public so that it may easily be recorded.

You should read this durable power of attorney carefully.  When effective, this durable power of attorney will give your agent the right to deal with property that you now have or might acquire in the future.  The durable power of attorney is important to you.  If you do not understand the durable power of attorney, or any provision of it, then you should obtain the assistance of an attorney or other qualified person. 

Notice to Person Accepting the Appointment as Attorney-in-Fact

By acting or agreeing to act as the agent (attorney-in-fact) under this power of attorney you assume the fiduciary and other legal responsibilities of an agent.  These responsibilities include:

1. The legal duty to act solely in the interest of the principal and to avoid conflicts of interest.

2. The legal duty to keep the principal's property separate and distinct from any other property owned or controlled by you.

You may not transfer the principal's property to yourself without full and adequate consideration or accept a gift of the principal's property unless this power of attorney specifically authorizes you to transfer property to yourself or accept a gift of the principal's property.  If you transfer the principal's property to yourself without specific authorization in the power of attorney, you may be prosecuted for fraud and/or embezzlement.  If the principal is 65 years of age or older at the time that the property is transferred to you without authority, you may also be prosecuted for elder abuse under Penal Code Section 368.  In addition to criminal prosecution, you may also be sued in civil court.

I have read the foregoing notice and I understand the legal and fiduciary duties that I assume by acting or agreeing to act as the agent (attorney-in-fact) under the terms of this power of attorney. 

Date:

____________________________

(Signature of agent)

____________________________

(Print name of agent)
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