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DATE:
October 6, 2003

TO:

Title and Searching Departments, Direct and Agency operations

FROM:
Roger Therien



Senior Underwriting Counsel, Western Region

SUBJECT:
Priority of Fixture Filings
The foreclosure of a mortgage or deed of trust does not necessarily wipe out a subsequently recorded UCC-1 fixture filing.

The priority of fixture filings works entirely different from the priority of mortgages. As an underwriting practice, we should always show as an exception a financing statement which recorded subsequent to a mortgage, even after a foreclosure under that mortgage. Sometimes we may be able to eliminate the financing statement after subsequent review by an underwriter, but we begin by assuming that the UCC-1 statement, which appears to be junior, is actually a senior lien.

The bottom line is that financing statements are sometimes senior and sometimes junior to a previously recorded mortgage. First, note that a financing statement only applies to the fixture and not to the entire property. If the lien is enforced, it only results in repossession of the items of personal property described in the financing statement, and has no affect on the land or buildings.

Statutory References

All four states in the West Region have similar provisions in their Uniform Commercial Codes. Note that in the discussion that follows, I will use numerals for subparagraphs, although some statutes use the corresponding letters.

Arizona:
ARS §47-9334

California:
California Commercial Code §9334

Hawaii:
HRS §490:9-334

Nevada:
NRS §104.9334

Security Interest in Fixtures

Under UCC §9‑334(4), a security interest in goods that become fixtures is senior to a previously recorded encumbrance if the following requirements are met:

1. The security interest is a purchase money security interest. (This makes sense because the holder of the previously recorded mortgage would receive a windfall if the creditor were not able to retain its lien on goods that it financed.)

2. The interest of the encumbrancer or owner arises before the goods become fixtures. (That is, the mortgage must record BEFORE the financing statement, which is exactly what happens. The subsequently recorded financing statement is actually a senior lien as to the fixtures.)

3. The financing statement is recorded within 20 days after the goods become fixtures.

Security Interest in Building Materials

Under UCC § 9‑334(1), a security interest does not exist in ordinary building materials incorporated into an improvement on land. For example, a security interest cannot exist in insulation, which is absorbed into a building. This makes sense, because insulation cannot be hauled away like a piece of machinery.

Construction Loans

A construction loan is prior to a subsequently recorded fixture filing if it meets the criteria of UCC §9‑334(8):

“Except as otherwise provided in subdivisions (5) and (6), a security interest in fixtures is subordinate to a construction mortgage if a record of the mortgage is recorded before the goods become fixtures and the goods become fixtures before the completion of the construction.”

Expiration of Fixture Filing

Under UCC §9-515, the financing statement expires five years after the date of filing unless a continuation statement is filed prior to the end of the five years.

Miscellaneous

There are special rules that apply to “accession” (goods united with other goods where identity is not lost) and “commingling” (goods united with other goods where identity is lost). See UCC §9‑335 and 9‑336.

