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NOTICE – LIMITATION ON USE AND UPDATES

I.  Limitation on Use.

This Underwriting Reference Manual is the property of LandAmerica Financial Group, Inc., and its subsidiaries, Commonwealth Land Title Insurance Company, Transnation Title Insurance Company, Lawyers Title Insurance Corporation, Lawyers Title of Arizona, Inc., Capital Title Agency, and is intended for the use and benefit of their employees, agents and other authorized personnel.

No reproduction, distribution or transmission of the Manual or the materials contained herein to other than the employees, agents or other authorized personnel of these Companies is permitted without the express written permission of the Companies’ Arizona Legal Department.

II.  Updates.

The memos in this Manual will be modified on the system as needs arise.  Because this is a read-only Manual, only the Legal Department is authorized to make changes to it.  You will be notified of any substantive changes.  Because changes will be made on the system only, if you choose to print a hard copy of the Manual, please be aware that you may not be working from the most current version if you refer only to the hard copy to answer your question.

December 2004

Last Update – February 2008

ACCESS

The purpose of this memo is to provide general underwriting guidelines for determining whether access coverage should be included in a policy, or excluded from it in the form of an exception in Schedule B.  This memorandum covers the following topics:

I.
Overview

II.
Underwriting Guidelines

A.
No off-record investigation required (includes discussion of recorded easements, dedications, express grants, “subject to” language, and rights of access)

B.
Off-record investigation (includes discussion of prescriptive rights and access based on less than recorded easements and proper dedications)


C.
Caveats

III.
Other Guidelines (includes dedicated alleys, state grazing leases, width of an easement, limited access highways and non-access easements)

IV.
Forest Service Access

These underwriting guidelines are general in nature and applicable throughout the state.  However, each county can add or create additional guidelines based on that county’s unique issues to decide if access coverage should be given.  The CTOs/ATOs, in conjunction with their county or agency managers, should develop these additional guidelines together with the Service Center Underwriters or State Agency Underwriter.  Once the county’s unique guidelines are developed, please provide them to the Service Center or State Agency Underwriter so their files are current.

Access is a very difficult issue to deal with by general guidelines since there are so many variables that are fact specific.  Local knowledge, customs and practices play an important part in determining the extent of our investigation to decide if access coverage should be given.  Below are the general underwriting guidelines for making this determination.

I.  Overview of Policy Coverage
With the exception of the Homeowner’s Policy, the title insurance policies currently in use in Arizona insure only against loss or damage resulting from a “lack of a right of access to and from the land,” unless an exception to this coverage is made in the commitment and the policy.  The coverage relates to the legal right of access.  Neither the physical condition nor a representation of the fact that a roadway exists is covered; only the legal right to a roadway for ingress and egress to and from the property.  Although physical or practical access (such that the property may be reached by ordinary passenger vehicles) is not insured under the title policies, any physical impediment to access shown on a survey should be shown as an exception to the coverage.

Many of our insured lenders and owners are requesting specific coverage for easements that provide access to the insured property.  We also know that a substantial number of our claims involve access issues.  Therefore, if any policy is to be issued in a form which includes access coverage, a determination must be made in each instance that access to and from the land does in fact exist or else we are willing to assume the risk of affording this coverage in the particular circumstances.

In addition, the Homeowner’s Policy expands on typical access coverage by insuring “both actual vehicular and pedestrian access to and from the [insured property], based upon a legal right.”  Special considerations for this policy are set forth in Part III.A, below.

II.  Underwriting Guidelines
A.  No off-record investigation required.  In those cases where the land, either directly or via an insurable easement for ingress and egress or road purposes, abuts upon a dedicated highway or street, the coverage can normally be given without an off-record investigation.  The right of access can be assumed if the land description is for:

1.
Any property abutting a dedicated highway or street.  (Remember there is no right of access to limited access highways:  interstate system and local expressways.)

2.
Any subdivision lot when the subdivision has several lots (5?) or a majority of the lots have been developed.

3
An undeveloped subdivision lot if the subdivision has legal access to outside public roads.  (Generally, when a subdivision plat is recorded, the lots in the subdivision have legal access over the roads depicted on the plat that are within the subdivision, but there must be a determination that the entire subdivision has legal access to an outside public road when the lots in the subdivision are undeveloped.)

4.
Any parcel that has an insurable appurtenant easement for ingress and egress or road purposes that connects to a recognized public way.  Express grant of access:  any grant of easement or easement deed must be executed and acknowledged by the grantor with the same formalities as a deed.  It must also contain an adequate legal description.  The description of an access easement may be in general terms rather than a specific metes and bounds description if it refers to specifically ascertainable property owned by the grantor.  An express grant may be included in a separate instrument or in master documents such as developers’ agreements and covenants and restrictions and may be insured if the description is adequate.


A conveyance “subject to” an easement is not an express grant and does not create insurable access.  (“Subject to” merely acts as a qualification of the warranty of title but does not of itself create the easement.)  EXCEPTIONS – patent access (small tract) is acceptable (dispute being within “subject to” category) provided there is no physical impediment such as the easement being fenced off or walled off.


A determination must be made that any express grants were made for the benefit of the insured property.  An easement may not in all cases be for the benefit of adjoining property.


Once properly created, an express grant of easement passes with title to the property which it serves or benefits and does not technically have to be referred to in each conveyance in the chain of title.  However, it is good practice to include a reference to the easement.  An express grant may be specifically insured under Schedule A of the policy.  The title of the party granting the easement must be examined.  Any encumbrances, limitations or defects in title to the underlying fee as of the recording of the grant of easement must be shown as exceptions on Schedule B of the commitment and policy.  It is generally our policy in regard to easements:

a.
To insure an easement only in connection with the insurance of the title to the land benefited by the easement;

b.
To only insure easements created by recorded instruments in insurable form;

c.
To require a full examination of the title to the easement premises through the recording of the easement grant.  This examination should show that the grantor had an insurable title, free of encumbrances at the date of recording;

d.
To insure only those easements where the premises having the benefit of the easement is described or identified in the easement; and

e.
Once the easement has been properly created, the servient tenement should be searched for merger of title with the dominant tenement, or for modification of the original grant.  Other record matters can be ignored.


If the public record indicates a waiver by an owner or a predecessor in title of access to an adjoining street or highway or if other information, including maps, indicates that the property is apparently completely landlocked (insofar as no open public street is mentioned as a boundary and there is not of record an insurable appurtenant easement providing access to a public street or highway) take exception to access coverage (substitute CLTA coverage – physically abutting?) or evaluate off-record investigation and factors.

B.  Off-record investigation.  In those situations where further investigation is sought, we must be satisfied, despite the lack of the existence of an insurable record access, that a legally enforceable right of access exists for the benefit of the insured property.  A legally enforceable right of access may exist based on actual and continuous use (i.e. prescriptive right or adverse possession), but our risk of loss still exists for potential costs to defend or establish that easement right.  Overall, we must be aware of and willing to accept the risk that we may be incurring the cost to establish by judicial determination a prescriptive right or a private way of necessity.  As a result, the underwriting of access coverage based on less than recorded easements and proper dedications should involve your County Manager, Service Center Underwriter, State Agency Underwriter or the Legal Department.  

1.
County constructed and/or maintained road even though nothing appears of record.

a.
County highway department must be contacted and confirm they consider the road to be a county road.

(i)
If readily available, it would be helpful to know approximately how long it has been a county road (pre-1960 and used for more than 10 years per A.R.S. §28-7041.C).

b.
County and agency managers should be aware of the legal risk we are taking with relying on county road access under current A.R.S. §28—7041.C without “just compensation.”

(i)
Current rule of law is Arizona governments cannot obtain title to private lands by prescription – only by condemnation and payment.  Gotland v. Cave Creek, 858 P.2d 1217 (1993); Miller v. Dawson, 858 P.2d 1213 (1993).

(ii)
Hopefully, the legislature will enact a law that allows the government to acquire property for public highways by prescription.  The Arizona Supreme Court noted in the above referenced cases that the legislature could enact such a law if it provided a landowner a way to protect his property rights.  Also, the U.S. Supreme Court upheld, as constitutional, an Indiana statute which provided landowners a two-year grace period during which owners could act to retain their property rights.  Texaco v. Short, 454 U.S. 516 (1982).

2.
Particular type of property.

a.
Commercial Property:  If the particular application for insurance is upon commercial property, or a larger section of land that is likely to be subdivided for further development, we should not insure access rights without a clear and recorded means for access.  Also be aware of the access easements needed when the owner mortgages or sells less than all of a single tract.  The deed or deed of trust must include a sufficient easement, either by express grant or by reservation, to afford legal access to the rear parcel if it does not have road frontage.  Otherwise, the owner/lender of the rear parcel would lack a right of access.

b.
Residential Properties:  Assuming the county or agency manager, CTO/ATO and Service Center Underwriter or State Agency Underwriter are willing to consider insuring access without a recorded means of access, an inspection should be conducted to verify that the following elements needed to establish a prescriptive easement right exist to a certainty:



(i)
An actual improved road exists on the ground;

(ii)
The road has been in continuous use for a period of at least the previous 10 years;

(iii)
The use has been open and clearly visible to the owners of the burdened land; and

(iv)
The previous owners during those ten prior years have used the road for access to an occupied residence.

(v)
An affidavit from the previous owner or owners may be additional assurance of these facts in addition to the inspection.

3.
Prescriptive Rights.  


Whether a particular use is sufficient to ripen into a prescriptive right is a question of fact to be determined by the physical evidence, the relationship of the parties, and the surrounding circumstances.

a.
Physical Evidence.  There are numerous factors which may be disclosed from a physical inspection that could indicate the existence or non-existence of an established defensible right of access.  These factors include:


(i)
Nature of access



(1)
Is access paved and maintained?



(2)
Is any other means available?

(3)
Has the use been over the same course or path or have there been substantial variations from the course or path during the prescriptive period?

(4)
Has the use been interrupted by a gate?  If so,  is the gate locked or unlocked?  If locked, does the user have a key?  Are any signs posted on the gate?


(ii)
Extent of use



(1)
What is the extent of the use during the prescriptive period?

(2)
How many other owners have been utilizing the same access route for the prescriptive period?

(3)
Does our insured plan to impose a greater burden on the servient estate (i.e., change from single family residence to forty unit subdivision)?

b.
Relationship of the Parties  To establish a prescriptive right the use must be hostile and adverse to the rights of the owner of the burdened property and be made under a claim of right.  Indicators of the nature of the relationship between the user and owner of the burdened estate include, but are not limited to, the following:

(i)
Government owned burdened land – CANNOT obtain prescriptive rights against government.


(ii)
Permission or consent

(1)
Is the use of the access made with permission or license of the servient tenement owner, thus defeating the prescriptive right?

(2)
If so, is there any evidence of communication by the user to the owner of a clear and unqualified repudiation of such permission or license?


(iii)
Upkeep and expenses


(1)
Is the user’s claim of right evidenced by the sharing of expenses for repair and maintenance by the user and property owner?

C.
Caveats.  Although the stated standard for access coverage is that of a “legally enforceable right,” nothing herein should be taken to imply that the Company

1.
is aggressively seeking to issue unmodified access coverage despite the lack of recorded insurable access, or

2.
is willing to issue an unmodified access coverage with knowledge of an ongoing access dispute between our prospective insureds or their predecessors and the owner of the burdened property.


It should also be noted that the user of any established defensible prescriptive right, although qualifying for unmodified access coverage, does not have a marketable or insurable easement which can be affirmatively insured as a part of the legal description until the owner establishes title in the public record by a voluntary formal grant or by final judgment rendered in an appropriate judicial proceeding.

III.
Other Guidelines
A.
Alleys.  A dedicated alley should not be used as access when it is the only access.

B.
Guarantees.  See the memo Guarantees – Trustee’s Sale and Litigation in this Manual.

C.
Homeowner’s Policy.  New exceptions have been added to address issues specifically involving the Homeowner’s Policy.  Code X7C should be used whenever there is no legal or physical access to the property.  Code X7D should be used whenever there is no legal access but there is existing physical or actual access to the property.

D.
Limited Access Highways and Non-Access Easements.  For underwriting guidelines on limited access highways and non-access easements, see the topic “Access Rights” in the Guide to the Code Book.

E.
State grazing leases.  State grazing leases  cannot be used for access to adjoining private property; a separate lease or easement is needed.

F.
Width.  Width of an access easement is not normally a title consideration for us (albeit the width may not be acceptable to the county or municipality).  However, if we were reviewing a 3-foot access easement, it could obviously be used only for pedestrian purposes and a Schedule B exception should be taken to the lack of a right of legal access.  (It is worth noting that the Southeast Region of our Companies imposed a 15-foot width requirement, not as a legal requirement but as a practical one adequate for vehicular access.)

IV.
Forest Service Access

A.
Right of access by owner to non-federally owned land.

1.
Title 16 U.S.C. §3210(a) (Section 1323(a) of the Alaska National Interest Lands Conservation Act) states:



§3210.  Access by owner to nonfederally owned land


(a)  Reasonable use and enjoyment of land within boundaries of National Forest System.  Notwithstanding any other provisions of law, and subject to such terms and conditions as the Secretary of Agriculture may prescribe, the Secretary shall provide such access to nonfederally owned land within the boundaries of the National Forest System as the Secretary deems adequate to secure to the owner the reasonable use and enjoyment thereof:  Provided, that such owner comply with rules and regulations applicable to ingress and egress to or from the National Forest System.

2.
While this statutory provision is part of the Alaska National Interest Lands Conservation Act, its reference to the National Forest System has been held to make it applicable to the entire United States and not limited to just the National Forest in Alaska.  Montana Wilderness v. USFF, 655 F.2d 951 (9th Cir. 1981) (cert. denied 455 U.S. 89).

3.
Based on this statute and the court’s interpretation of it, an owner of non-federally owned land within the forest system has a legally enforceable right of access to his property so long as the owner complies with the rules and regulations applicable to access imposed by the National Forest System.

B.
The regulations regarding access to non-federal lands.  Regulations have been promulgated for governing access under this statute.  They are found at 36 C.F.R. Part 251, Subpart D (36 C.F.R. §251.110 through §251.114) and generally set forth the concerns, issues and procedures for the landowner to acquire access.  Generally speaking, the owner must recognize and comply with the Forest Service regulations regarding access.  (A copy of these regulations is attached to this memo as Exhibit “A;” especially noteworthy are §251.110 and §251.114.)

C.
Special use permits granted by the Forest Service are not easements but merely personal licenses which are revocable and not assignable.  While special use permits have historically been granted by the Forest Service, its national policy as of May 1995 was to provide inholding owners access documented with the recordable easement and recorded in the appropriate county.

D.
The E-11 and E-12 codes exclude from coverage Forest Service rules and regulations and conditions imposed upon the owners right of access both now and as they may be amended in the future.

E.
We are okay in currently giving access coverage based on a Forest Service #ed road from Forest Service provided maps without investigating origin (although there may be no basis for the road) because we know the Forest Service must provide a right of access somewhere to the property in question per 16 USC §3210(a).

1.
The Forest Service can shut down or cut off a Forest Service road used to provide an owner with access, but such an action is likely excluded from coverage as governmental action.

F.
Patent reservation for Forest Service road – can we insure access?  Does it run with the land?  Or is it personal to the Forest Service?

1.
Example:  Patent reservation describes a right of way of 33’ for Forest Service road #____.

a.
We can insure access (using the E-12 code if applicable) based on the purpose for the patent reservation being for a roadway, i.e., access.  Be careful whether this is “permanent” access for public report.

G.
Are access easements granted by the Forest Service personal to inholder/owner or are they appurtenant and run with the land?


1.
As of May 30, 1995, the Kaibab National Forest’s position (per “their attorneys”) is that the easement is personal or “in gross” and transfer requires Forest Service approval.

a.
However, the Forest Service has not considered a change of members within a Homeowners Association to impact the easement.

H.
The Forest Service “Road Rights-of-Way Grants Handbook” contains sample easement forms and other information at these web pages:

http://www.fs.fed.us/im/directives/dughtml/fsh2000.html
http://www.fs.fed.us/im/directives/fsh/2709.12/2709.12,40-41.txt
Exhibit A

CODE OF FEDERAL REGULATIONS

TITLE 36--PARKS, FORESTS, AND PUBLIC PROPERTY

CHAPTER II--FOREST SERVICE, DEPARTMENT OF AGRICULTURE

PART 251--LAND USES

Subpart D--Access to Non-Federal Lands

Sec. 251.110  Scope and application.

    (a) The regulations in this subpart set forth the procedures by which landowners may apply for access across National Forest System lands and the terms and conditions that govern any special use or other authorization that is issued by the Forest Service to permit such access.

    (b) These regulations apply to access across all National Forest System lands, including Congressionally designated areas, and supplement the regulations in subpart B of this part, and in parts 212 and 293 of this chapter. The regulations of this subpart do not affect rights-of-

way established under authority of R.S. 2477 (43 U.S.C. 932); rights-of-

way transferred to States under 23 U.S.C. 317; access rights outstanding in third parties at the time the United States acquired the land; or the rights reserved in conveyances to the United States and in other easements granted by an authorized officer of the Forest Service. Except for the aforementioned rights-of-way, currently valid special-use authorizations will become subject to the rules of this subpart upon expiration, termination, reversion, modification, or reauthorization.

    (c) Subject to the terms and conditions contained in this part and in parts 212 and 293 of this chapter, as appropriate, landowners shall be authorized such access as the authorized officer deems to be adequate to secure them the reasonable use and enjoyment of their land.

    (d) In those cases where a landowner's ingress or egress across National Forest System lands would require surface disturbance or would require the use of Government-owned roads, trails, or transportation facilities not authorized for general public use, the landowner must apply for and receive a special-use or road-use authorization documenting the occupancy and use authorized on National Forest System lands or facilities and identifying the landowner's rights, privileges, responsibilities, and obligations.

    (e) Where ingress and egress will require the use of existing Government-owned roads, trails, or other transportation facilities which are open and available for general public use, use by the landowner shall be in accordance with the provisions of part 212 of this chapter.

    (f) The rules of this subpart do not apply to access within conservation system units in Alaska which are subject to title XI of the Alaska National Interest Lands Conservation Act (16 U.S.C. 3101), except for access to inholdings authorized by section 1110(b) of that Act.

    (g) Where there is existing access or a right of access to a property over non-National Forest land or over public roads that is adequate or that can be made adequate, there is no obligation to grant additional access through National Forest System lands.

Sec. 251.111  Definitions.

    In addition to the definitions in subpart B of this part, the following terms apply to this subpart:

    Access means the ability of landowners to have ingress and egress to their lands. It does not include rights-of-way for power lines or other utilities.

    Adequate access means a route and method of access to non-Federal land that provides for reasonable use and enjoyment of the non-Federal land consistent with similarly situated non-Federal land and that minimizes damage or disturbance to National Forest System lands and resources.

    Congressionally designated area means lands which are within the boundaries of a component of the National Wilderness Preservation System, National Wild and Scenic River System, National Trails System, and also National Monuments, Recreation, and Scenic Areas within the National Forest System, and similar areas designated by Federal statute.

    Landowner(s) means the owner(s) of non-Federal land or interests in land within the boundaries of the National Forest System.

Sec. 251.112  Application requirements.

    (a) A landowner shall apply for access across National Forest System lands in accordance with the application requirements of Sec. 251.54 of this part. Such application shall specifically include a statement of the intended mode of access to, and uses of, the non-Federal land for which the special-use authorization is requested.

    (b) The application shall disclose the historic access to the landowner's property and any rights of access that may exist over non-

federally owned land and shall provide reasons why these means of access do not provide adequate access to the landowners property.

    (c) The information required to apply for access across National Forest lands under this subpart is approved for use under subpart B of this part and assigned OMB control number 0596-0082.

Sec. 251.113  Instrument of authorization.

    To grant authority to construct and/or use facilities and structures on National Forest System lands for access to non-Federal lands, the authorized officer shall issue a special-use authorization in conformance with the provisions of subpart B of this part or a road-use permit. In cases where Road Rights-of-way Construction And Use Agreements are in effect, the authorized officer may grant an easement in accordance with the provisions of part 212 of this chapter.

Sec. 251.114  Criteria, terms and conditions.

    (a) In issuing a special-use authorization for access to non-Federal lands, the authorized officer shall authorize only those access facilities or modes of access that are needed for the reasonable use and enjoyment of the land and that minimize the impacts on the Federal resources. The authorizing officer shall determine what constitutes reasonable use and enjoyment of the lands based on contemporaneous uses made of similarly situated lands in the area and any other relevant criteria.

    (b) Landowners must pay an appropriate fee for the authorized use of National Forest System lands in accordance with Sec. 251.57 of this part.

    (c) A landowner may be required to provide a reciprocal grant of access to the United States across the landowner's property where such reciprocal right is deemed by the authorized officer to be necessary for the management of adjacent Federal land. In such case, the landowner shall receive the fair market value of the rights-of-way granted to the United States. If the value of the rights-of-way obtained by the Government exceeds the value of the rights-of-way granted, the difference in value will be paid to the landowner. If the value of the rights-of-way across Government land exceeds the value of the rights-of-

way across the private land, an appropriate adjustment will be made in the fee charged for the special-use authorization as provided in Sec. 251.57(b)(5) of this part.

    (d) For access across National Forest System lands that will have significant non-Forest user traffic, a landowner may be required to construct new roads or reconstruct existing roads to bring the roads to a safe and adequate standard. A landowner also may be required to provide for the operation and maintenance of the road. This may be done by arranging for such road to be made part of the local public road system, or formation of a local improvement district to assume the responsibilities for the operation and maintenance of the road as either a private road or as a public road, as determined to be appropriate by the authorizing officer.

    (e) When access is tributary to or dependent on forest development roads, and traffic over these roads arising from the use of landowner's lands exceeds their safe capacity or will cause damage to the roadway, the landowner(s) may be required to obtain a road-use permit and to perform such reconstruction as necessary to bring the road to a safe and adequate standard to accommodate such traffic in addition to the Government's traffic. In such case, the landowner(s) also shall enter into a cooperative maintenance arrangement with the Forest Service to ensure that the landowner's commensurate maintenance responsibilities are met or shall make arrangements to have the jurisdiction and maintenance responsibility for the road assumed by the appropriate public road authority.

    (f) In addition to ensuring that applicable terms and conditions of paragraphs (a) through (e) of this section are met, the authorizing officer, prior to issuing any access authorization, must also ensure that:

    (1) The landowner has demonstrated a lack of any existing rights or routes of access available by deed or under State or common law;

    (2) The route is so located and constructed as to minimize adverse impacts on soils, fish and wildlife, scenic, cultural, threatened and endangered species, and other values of the Federal land;

    (3) The location and method of access is as consistent as reasonably possible with the management of any congressionally designated area and is consistent with Forest Land and Resource Management Plans or the plans are amended to accommodate the access grant, and;

    (4) When access routes exist across the adjacent non-Federal lands or the best route as determined by the authorizing officer is across non-Federal lands, the applicant landowner has demonstrated that all legal recourse to obtain reasonable access across adjacent non-Federal lands has been exhausted or has little chance of success.

    (g) In addition to the other requirements of this section, the following factors shall be considered in authorizing access to non-

federally owned lands over National Forest System lands which are components of the National Wilderness Preservation System:

    (1) The use of means of ingress and egress that have been or are being customarily used with respect to similarly situated non-Federal land used for similar purposes;

    (2) The combination of routes and modes of travel, including nonmotorized modes, which will cause the least lasting impact on the wilderness but, at the same time, will permit the reasonable use of the non-federally owned land;

    (3) The examination of a voluntary acquisition of land or interests in land by exchange, purchase, or donation to modify or eliminate the need to use wilderness areas for access purposes.

ACCESS LETTER TO DEPARTMENT OF REAL ESTATE

The Access Letter attached as Exhibit “A” is to be used when providing access assurance to the Department of Real Estate for subdivision purposes.  

Although the Department has required the use of its standard form access letter, we cannot provide the assurances set forth therein.  Specifically, the Department’s letter requires assurance of “permanent access” to the property.  As defined in A.R.S. §32-2185.02, “permanent access” means access “over terrain which may be traversed by conventional motor vehicle.”  As a title insurer, we do not want to be in the position of making a statement as to the type of vehicle, if any, that could traverse the area which provides access to the proposed subdivision. 

Accordingly, our Access Letter is to be used whenever there are irrevocable easements or dedications that connect the subdivision to a known street or highway.  The word “record” must be included in the Letter to avoid the concerns noted with the above-quoted language.  Easements that are appurtenant to other land, not our subdivision, are not to be passed for this purpose even though an inspection may disclose an open road being used by property owners or the public.

Exhibit A
_____________, 20___

Arizona Department of Real Estate

2910 North 44th Street, Suite 100

Phoenix, AZ 85018

Re:  (Subdivision Name)

Gentlemen:

The above referenced subdivision has recorded permanent access to __________________ (known street, road or highway) by way of the following described documents:  (Here list plats, easements, etc. of record.)

Copies of the above referenced documents are enclosed for your reference.

Yours very truly,

Enclosures

ACKNOWLEDGMENTS

A.
Foreign and Out-of-State Acknowledgments
The Uniform Recognition of Acknowledgments Act (A.R.S. §33-501 et seq.) applies to documents notarized in a foreign country for use in Arizona and provides that there is sufficient proof of the authority of a person to act as a notary if, among other things, “[t]he official seal of the person performing the notarial act is affixed to the document.”  Consequently, if such a seal is attached to a document notarized in a foreign country, we will require no further documentation (such as an apostille or certificate of authority) to prove the notary’s authority.  When no such seal is affixed to the document, you will need to contact the Legal Department for further assistance.

With respect to out-of-state notaries, we will follow a similar procedure.  Thus, if a document notarized in another state contains the notary’s signature, title and the official seal of the notary, we will presume proof of the authority of the person to act as a notary.  We will therefore no longer need to inquire whether the notary’s domicile requires an expiration date for the notary’s authority or whether the person purporting to be a notary is otherwise qualified under the laws of his/her domicile.  Again, in cases where no seal is affixed to the document, you will need to contact the Legal Department for further assistance.

B.
Arizona Notarizations
The Arizona statutes set forth extensive requirements for the performance of notary functions in Arizona.  (A.R.S. §41-311 to 332)  All employees who are commissioned by the Secretary of State as notaries public should review these statutes and the Arizona Notary Public Reference Manual (all employees who are notaries should have a copy) in their entirety.  Areas covered include the manner of acknowledging signatures, identifying signors and completing and maintaining notary journals.

For title purposes, the following provisions are most relevant:


(a)  Signatures of Relatives.  A notary cannot notarize his/her own signature or that of any person “related by marriage or adoption.”  Related by marriage is broad enough to encompass not only spouses, but also in-laws, nieces, nephews, etc.  (A.R.S. § 41-328.B)


(b)  Seal. Notarial stamps must include the Arizona State Seal.  (A.R.S. §41-313.)  Although this statute appeared to require compliance by July 21, 1997, the Arizona Secretary of State’s Office informed us that it will not impose compliance with this requirement until a commissioned notary’s term expires.  As a result, we will not reject a document notarized by an Arizona notary that does not have the State Seal as part of the notary’s stamp.  

AFFIDAVIT OF VALUE

A.R.S. §11-1133 requires a county recorder to refuse any recording package if a completed Affidavit of Value is not appended, unless the relevant document references a specific statutory exemption.  The statute reads:

“B.  The county recorder shall refuse to record any deed and any contract relating to the sale of real property if a complete affidavit of legal value is not appended unless the instrument bears a notation indicating an exemption pursuant to §11-1134.  

C.  An affidavit is complete for purposes of this section if all of the required information is stated on the affidavit form or is indicated on the form as ‘not applicable’.”

As a result, you must be certain that every section of the Affidavit of Value is filled in either with appropriate information or the term “not applicable.”  Failure to complete every section will result in the entire recording package being rejected.

 ALTA HOMEOWNER’S AND RESIDENTIAL POLICIES

The 2005 Residential Resale Real Estate Purchase Contract requires issuance of an ALTA Homeowner’s Policy, if available.  The Homeowner’s Policy provides quite extensive coverage for a premium of only 10% more than the ALTA Residential Policy.  If a Homeowner’s Policy is not available, the Contract requires issuance of the Residential Policy. This provision constitutes a requirement that we issue either the Homeowner’s or Residential Policies unless we advise the client otherwise in writing.  

Despite the more extensive coverage of the Homeowner’s Policy, our procedures for issuance of both the Homeowner’s and Residential Policies are identical.  The following guidelines are therefore to be met in determining when, and under what conditions, we will issue these policies:

1.
Dwellings.  The Policies are limited to existing one to four family dwellings on parcels of land 2½ acres or less.

2.
Water Rights.  All commitments must show an exception for water rights, claims or title to water, and agreements, covenants, conditions or rights incident thereto, whether or not shown by the public records (Code X-17).

3.
Split lots/Sectional Property/Special Areas.  

(a)  Each county may also designate areas in which, because of special underwriting concerns, these  policies will not be available.  In such areas, when a Standard Owner’s Policy is to be issued in lieu of a Homeowner’s or Residential Policy, escrow must have each purchaser sign or initial the specific commitment requirement acknowledging issuance of the Standard Owner’s Policy.  The requirement (AR5A) reads as follows:


“Purchasers by their signatures or initials below acknowledge that the Company will issue its ALTA Standard Owner’s Policy in lieu of the ALTA Residential Policy or ALTA Homeowner’s Policy as referred to in the Purchase Contract.


Purchaser:  ______________________________”

(b)  The following exception should be shown on commitments covering sectional property:  “Reservations or exceptions in Patents or in Acts authorizing the issuance thereof.”  (Code P 13D.)  This will save the examiners time by not having to research and determine the exact patent affecting the property in question.  If lenders do not object to this exception, we can also use it for any extended loan policy contemplated.

4.
Inspections.  We will not need to inspect properties located (a) in platted subdivisions or (b) in areas determined by a county to be “problem subdivisions,” since a standard policy will be issued in those areas.

5.
Vesting.  Because Schedule A does not have a paragraph for vesting, Paragraph 1 should be used to identify the correct vesting of title, i.e., joint tenants, sole and separate, and not merely show the name.  The following is an example of how to show the vesting:

SCHEDULE A

Policy Amount $___________________


Policy No. __________________

Policy Date:  ______________________ at Fee No. ____________________

The Policy Amount will automatically increase by 10% of the amount shown above on each of the first five anniversaries of the Policy Date.


1.
Name of Insured

JOHN SMITH and MARY SMITH, husband and wife, as community property with Right of Survivorship
Since many prior policies do not show complete vesting, a review of the insured deed is advised as part of any new order.

6.
Builder Files.
We can issue either policy on builder files; however, the builder must provide an indemnity agreement to cover mechanics liens.

7.
Vacant Land.  These policies are NOT to be issued on vacant land EXCEPT in the following situations:


(a)  New construction wherein the transaction consists of a land purchase with a construction loan.  The borrowers and general contractor must execute an indemnity agreement to cover mechanics liens. (Use Codes X15 (owners only) and XR12A and the AZ 222 -Vacant Land Endorsement.)


(b)  Land purchase with a new mobile home to be affixed.  (Use Codes X15 (owners only) and XR12A and the AZ 222 – Vacant Land Endorsement.)

ALTA SHORT FORM LOAN POLICY

This policy incorporates by reference the provisions of the long form ALTA loan policy.  While a regular commitment is written in anticipation of insuring a loan, issuance of the Short Form Loan Policy must be in strict accordance with the following procedures:

1.
This policy is to be issued on loan transactions involving residential property.

2.
When the Short Form Loan Policy is issued, we will not need to include Endorsements 3R and 5 nor will we need to issue the CLTA 103.5 water endorsement.  No charge should therefore be made for such endorsements.

3.
Other requested endorsements may be issued for the filed fee upon approval of a Service Center Underwriter or State Agency Underwriter, if the endorsement requires approval.

4.
The manner of preparing the policy is set forth in the attached ALTA Short Form Loan Policy Guidelines.  Because this policy is different from any other policy form, you must review these Guidelines carefully.  Note also that, in setting forth the name of the borrowers in Schedule A, you are not to refer to the marital status of the borrowers but are to refer to their names only.

5.
There has been some concern regarding loan documents not referencing mineral reservations in the legal description, even though our commitment discloses a reservation in our legal description.  Do not object to recording loan documents that fail to incorporate a mineral reservation in the description.  Our lack of concern is based upon Exception No. 4, Schedule B, of the Short Form Loan Policy.

6.
Any time we are unwilling to issue a 3-R endorsement for any type of extended loan policy, the examiner should use the XR-7 code, which states that Endorsement No. 3 will be issued instead.  If this code is used, it will be necessary to show the right of entry exception from our commitment on an “Addendum” to be made part of the Short Form Loan Policy as provided under Schedule A.  The XR-7 should be used only when there is a substantial possibility that an exercise of the surface right of entry will occur.  If you have determined that the risk factor is minimal, do not use the XR-7.


Lenders will assume that we will issue the Short Form Loan Policy without incorporating a right of entry addendum if the XR-7 note does not appear in the Commitment.  This assumption is similar to that made by other lenders on the regular ALTA Loan policy, who typically require the 3R endorsement.

7.
Anytime we are issuing a commitment for the Short Form Loan Policy, we must determine which Schedule B exceptions, if any, need to be shown on the policy addendum.  Exceptions we intend to show on the addendum should be identified in the commitment by adding the following language after the exception:

“Will appear on the Addendum.”

This language should alert the lender of our intentions and will help the policy typist to know when to use the addendum.

8.
Unlike the ALTA Loan Policy, the Short Form Loan Policy does not address matters that affect title but are subordinate to the insured deed of trust.  Accordingly, there are two concerns that must be addressed when there is a subordinate encumbrance or lien.  The first concern involves using the file as a base for future transactions.  The Recording Officer or person designated by the CTO/ATO must prepare a “Title File Note” to be attached to the policy reading as follows:

“The following matter affecting title must be considered on any future transactions:

Deed of Trust recorded in Document No. ______________.”

The second concern involves disclosure by escrow to the new lender.  Escrow should provide written notice to the new lender of the subordinate loan, unless the lender already has knowledge of the matter.

ALTA SHORT FORM LOAN POLICY GUIDELINES

SCHEDULE A

1.
Name of Borrower(s):  The names must be shown exactly as set forth in the deed of trust being insured; therefore, we must be sure not to use the vesting information off of the commitment or the new deed.

Example 1:  If the trustor on the deed of trust reads John Smith and Mary Smith, husband and wife, the borrowers’ names in Schedule A should be shown as John Smith and Mary Smith (no marital status).

Example 2:  Trustor shown as Tina Marie Williams, an unmarried woman.  Schedule A should read Tina Marie Williams (delete marital status).  The policy states that title is vested in the borrower; therefore, we must be certain that we do not have additional trustors who do not actually hold title.

Example 3:  Title vested in Alice Jones, wife of Robert Jones, as her sole and separate property.  Trustor on deed of trust shows Alice Jones and Robert Jones, wife and husband.  For title insurance purposes, we would normally show title vested in Alice as her sole and separate property and not object to the joinder on the deed of trust by the husband.  On the Short Form policy, however, a statement establishing title to be vested in the borrower would not be true since the spouse does not acquire an interest in the land by being a co-trustor.  In this situation, we should require issuance of the regular ALTA Loan Policy.

2.
Property Address:  We have consistently refused to provide address assurances in our policies and, therefore, this is a new matter for us to address.  We will want to establish the address of the property set forth on the deed of trust as being the property we searched.  We can do this on platted subdivisions by looking at the plat map, at least to confirm that the property in question is on the street referenced.  We will assume the address set forth in the deed of trust is correct and use it for our policy.  Extreme caution should be exercised when the property address may be questionable, as in the case of sectional property.  In this situation, we should again insist on issuing the regular ALTA loan policy.

3.
The estate.  The policy establishes the estate as being a fee simple interest.  Thus, this policy cannot be issued on leasehold estates or fee and easement estates.

4.
Legal Description:  Schedule A of this form adopts the legal description contained in the insured mortgage.  We must therefore be certain the description in our commitment and the deed of trust are identical for insurance purposes.

5.
Addendum:  In most cases, no addendum will need to be attached since the preprinted Schedule B matters are fairly broad.  An exception, however, would be adverse matters disclosed by inspection or the Colorado River exception appearing in Mohave County policies.  We have not yet developed a “check” list of Schedule B exceptions that would appear on an addendum because the pre-printed exceptions fail to cover such matters. Therefore, care must be exercised before deleting all specific Schedule B matters shown on the commitment.

SCHEDULE B 
1.
Note that the Short Form Loan Policy simply adopts by reference the terms, exclusions, conditions and stipulations set forth in the ALTA Loan Policy.  With respect to Schedule B, it contains paragraphs which contain a combination of basic exceptions along the modified affirmative coverages that are generally required by lenders and Fannie Mae.  The use of these general exceptions means that the policy does not need to include specific exceptions in Schedule B for current taxes, CC&Rs, easements and mineral rights.

2.
As to exception number 1, current taxes and assessments, homeowner dues, etc., we are insuring that all taxes have been paid to date and, therefore, we need to insure that the taxes have been paid that are due and payable.  They are due and payable after March 1st and October 1st of each year.  Thus, if we have a closing on March 15, we will need to make sure that the second half of the prior year’s taxes have been paid or are being paid through escrow.

3.
With respect to exception number 2, we do not need to show the CC&Rs since we are giving affirmative coverage that they have not been violated and any future violations will not result in a reversion of title.

4.
With respect to exception number 3, we need not make a specific reference to the easements because there is affirmative coverage that, as to any recorded easements, there are no encroachments upon the easements and the use of the easements will not damage the improvements.  Therefore, even though we are not showing the easements, we need to review the easements to make sure that we can give the affirmative coverage as set forth in exception number 3.

5.
With respect to exception number 4, we are insuring that the mineral rights will not damage existing improvements.  

6.
With respect to exception number 5, we are giving full survey coverage under this policy.  

7.
Since this policy form will not contain specific exceptions for easements and restrictions, it cannot be used as a base but, rather, use the commitment for the base.

In the event you cannot give any of the affirmative coverages set forth above, or there are additional matters which need to be raised, they will be set forth in “Schedule B, Continued” (the Addendum).  For example, if we come across a situation wherein a building encroaches upon an easement contrary to the affirmative coverage set forth in number 3, above, we need to set forth that fact in the addendum.  We will then, of course, mark the box on Schedule A stating “Addendum Attached.”  See Exhibits A and B, attached hereto, for addendum type exceptions.

Keep in mind that this Policy generally provides the same coverages as an ALTA Loan Policy with 3R/5 endorsement and our examination procedures should be the same.  Again, it will only be used for one to four family residential property.

If you should have any questions regarding the use of this form, do not hesitate to contact the Legal Department.

Exhibit A

ADDENDUM TO SHORT FORM

RESIDENTIAL LOAN POLICY

Policy No: ________________

SCHEDULE B (Continued)

IN ADDITION TO THE MATTERS SET FORTH ON SCHEDULE B OF THE POLICY TO WHICH THIS ADDENDUM IS ATTACHED, THIS POLICY DOES NOT INSURE AGAINST LOSS OR DAMAGE BY REASON OF THE FOLLOWING:

1.
ANY ACTION that may be taken by the Department of Transportation to acquire right of way for State Highway as disclosed by Resolution of Intent:


Recorded as Document No.

86-330999

and Document No.


87-742087

END OF SCHEDULE B

Exhibit B

ADDENDUM TO SHORT FORM

RESIDENTIAL LOAN POLICY

Policy No: ________________

SCHEDULE B (Continued)

IN ADDITION TO THE MATTERS SET FORTH ON SCHEDULE B OF THE POLICY TO WHICH THIS ADDENDUM IS ATTACHED, THIS POLICY DOES NOT INSURE AGAINST LOSS OR DAMAGE BY REASON OF THE FOLLOWING:

1.
The rights of the United States of America, the State of Arizona and/or the Public to any portion of the within property lying within the bed, or former bed, of the Colorado River.

END OF SCHEDULE B

ALTA USA 1991 OWNER’S POLICY

The USA policy should always be used for the following governmental agencies:


Bureau of Reclamation


Department of Energy


The Forest Service


The Park Service


Postal Service


Farmers Home Administration (after a foreclosure)

Any report or commitment issued for the benefit of any of these agencies should indicate that the type of policy to be issued is the ALTA USA 1991 form.

The only governmental agencies that, as of 1983, took the LTAA Standard Owner’s Policy, if they required a policy at all, were HUD and VA after foreclosure.

Title commitments for the U.S. Policy will contain the exceptions used in a standard coverage policy.
Remember that all commitments written for the U.S. Policy must contain a patent exception and water rights exception, in addition to exceptions for recorded matters.  Inspections are not required by reason of exception No. 1.

ARIZONA BEST 1991 LOAN POLICY

When issuing an Arizona Best 1991 Loan policy, the following procedures must be followed:

1.
The form has been filed with the Department of Insurance for a flat fee of $125.00 and the coverage is available for up to $250,000.00

2.
The form as filed is limited to single family residential parcels up to 2½ acres.

3.
This policy can only be issued when the property is presently encumbered by a first position loan.  Any questionable existing loans should be reviewed by the CTO/ATO, a Service Center Underwriter or the State Agency Underwriter.

4.
In lieu of spending substantial research time to determine legal access, we will assume access is available provided the existing first position loan is title insured and made by an institutional lender.

5.
It will not be necessary to examine or review any documents for easements, covenants, conditions, restrictions, reservations or servitudes.  Require abandonment of all recorded homesteads.  The examiner must review all other documents in the chain, including a complete search of the G.I.  All matters discovered in the G.I. must be evaluated the same as in a regular transaction.  A tax search is not necessary and should not be conducted.

6.
A complete bringdown must be conducted at recording as in regular transactions.

7.
Since our standard Commitment cover does not address Part I of the Best policy, a special Commitment format has been created as shown on the attached Exhibit “A.”  Additional Schedule B matters based upon the title search will be shown beginning with Exception No. 7.

8.
Schedule B, Part I for the Best Policy is unique and therefore must be loaded into your computers exactly as shown on the attached Exhibit “B.”  Exceptions 1 and 6 are the unique portions of Part I.  Part II will be taken from the Commitment, beginning with Exception No. 7.

9.
The policy jacket to be used should be the same ALTA Loan Policy jacket used for all other loan transactions.

10.
Since the search conducted for the Best policy does not include the consideration of all recorded matters, the Commitment and policy cannot be used as a “Base” for future orders other than future Best policies.  The Title File copy of the Commitment and Policy MUST be stamped “Do Not Use as Base.”  Trustee Sale Guarantees cannot use the Best policy as a base either.

Exhibit A

Sample Schedule B to Commitment for

Arizona Best 1991 Loan Policy

SCHEDULE B (continued)

II.
Schedule B of the policy to be issued will contain exceptions to the following matters unless the same are disposed of to the satisfaction of the Company.

A.
Defects, liens, encumbrances, adverse claims or other matters, if any, created, first appearing in the public records or attaching subsequent to the effective date hereof but prior to the date the proposed insured acquires for value of record the estate or interest or mortgage thereon covered by this commitment.

1.
TAXES OR ASSESSMENTS LEVIED OR COLLECTED BY ANY TAXING AUTHORITY THAT LEVIES TAXES OR ASSESSMENTS ON REAL PROPERTY.

Proceedings by a public agency which may result in taxes or assessments, or notices of such proceeding, whether or not shown by the records of such agency or by the public records.

2.
Any facts, rights, interests or claims which are not shown by the public records but which could be ascertained by an inspection of the land or which may be asserted by persons in possession thereof.

3.
Easements, liens or encumbrances, or claims thereof, which are not shown by the public records.

4.
Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and which are not shown by the public records.

5.
(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims or title to water, whether or not the matters excepted under (a), (b) or (c) are shown by the public records.

6.
ALL COVENANTS, CONDITIONS, OR RESTRICTIONS, ALL EASEMENTS OR OTHER SERVITUDES, AGREEMENTS (EXCEPT AGREEMENTS OF SALE), AND ALL RESERVATIONS APPEARING IN THE PUBLIC RECORDS OR INDICATED ON A RECORDED PLAT.

END OF SCHEDULE B

Exhibit B

Sample Schedule B to 

Arizona Best 1991 Loan Policy

SCHEDULE B

This policy does not insure against loss or damage, nor against costs, attorneys fees or expenses, any or all of which arise by reason of the following:

PART I

1.
TAXES OR ASSESSMENTS LEVIED OR COLLECTED BY ANY TAXING AUTHORITY THAT LEVIES TAXES OR ASSESSMENTS ON REAL PROPERTY.


Proceedings by a public agency which may result in taxes or assessments, or notices of such proceedings, whether or not shown by the records of such agency or by the public records.

2.
Any facts, rights, interests or claims which are not shown by the public records but which could be ascertained by an inspection of the land or which may be asserted by persons in possession thereof.

3.
Easements, liens or encumbrances, or claims thereof, which are not shown by the public records.

4.
Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and which are not shown by the public records.

5.
(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims or title to water, whether or not the matters excepted under (a), (b) or (c) are shown by the public records.

6.
ALL COVENANTS, CONDITIONS, OR RESTRICTIONS, ALL EASEMENTS OR OTHER SERVITUDES, AGREEMENTS (EXCEPT AGREEMENTS OF SALE), AND ALI RESERVATIONS APPEARING IN THE PUBLIC RECORDS OR INDICATED ON A RECORDED PLAT.

PART II

(All recording data refer to records in the office of the Count Recorder of the County in which the land is situated.)

1.
(Begin with Exception No. 7 from Part II of Commitment.)
END OF SCHEDULE B, PART II

ASSIGNMENT OF MORTGAGE/DEED OF TRUST

Whenever we are insuring an assignment of a note and mortgage or a note and deed of trust in which the assignor and/or assignee are corporations not normally involved in lending money, individuals or partnerships, we must have proof that the note has been endorsed to the assignee.  Ownership of the note is critical to the transaction.

Consequently, commitments to insure such an assignment should include the following requirement:

“FURNISH a copy of the Note secured by Deed of Trust referred to in exception [______] properly endorsed to [_________________].” (Code DR24A.)

When dealing with recognized corporate lenders, we will not require this showing.  However, as with anything else, if you have any information that raises a question, you should go ahead and make this requirement.

ASSIGNMENT OF RENTS AND LEASES  

The procedure for dealing with an assignment of rents given as additional security for the performance of a deed of trust or mortgage to be released is as follows:

If the deed of trust/mortgage is being released in full, do not require recordation of a release of the assignment of rents.  Under the requirement for recordation of a release and reconveyance (DR-22), show the following:

“Note:  Upon recordation of said release, Assignment of Rents/Leases recorded in _________ will automatically terminate.”

Always remember, however, that partial releases of a deed of trust require the same on the assignment of rents.

AUTHORITY OF BUSINESS ENTITIES

A.  Corporate/Partnership/LLC Authority
For non-commercial orders, the escrow officer is to determine the business entity’s authority to enter into the transaction and who has authority to sign documents and act for that entity.  The “Best Practice” Memorandum attached hereto sets forth the escrow and underwriting procedures for such authorization determination in greater detail and includes a checklist for escrow to follow in determining appropriate authorizations for corporations, partnerships and LLC’s.  Any questions can also be referred to the title examiner.  Note that this procedure does not apply to trusts, one-time closings or commercial orders.

B.  Multi-Tiered Entities
Questions continue to arise regarding the extent of inquiry needed to verify authority to act when one of the parties is a multi-tiered entity.  Examples of such an entity include a limited liability company whose members include one or more partnerships/corporations/trusts or a partnership whose partners include one or more partnerships/corporations/trusts.  Of course, it is possible for a transaction to involve even more partnership/corporate tiers.

In any such transaction, we need not be concerned with any of these multi-tier levels. Our inquiry into the authority of a particular party extends no further than verifying that such authority has been granted by the entity that is a PRINCIPAL PARTY to our transaction.  Review of that party’s corporate resolution, operating agreement, partnership certificate or partnership agreement, as applicable, to determine who is designated to act on behalf of that party will be sufficient.

(Although it is not necessary to look beyond this primary (first tier) level of a multi-tiered entity, should you become aware of facts that would cause you to question an individual’s representations regarding his/her authority to act on behalf of a particular business entity at any level, further inquiry may be necessary.)

LandAmerica Financial Group, Inc.

Commonwealth ( Lawyers ( Transnation

_____________________________________________________________________________

“BEST PRACTICE” MEMORANDUM

DATE: May 3, 2002

TO:

All Escrow Personnel



All Service Center Personnel

FROM:
Chris Feigle and Vicky Castillo

SUBJECT:
Corporations, Partnerships and Limited Liability Companies



NON-COMMERICAL ORDERS

Escrow often deals with repeat clients who operate as a Corporation, Partnership or Limited Liability Company.  In most transactions the Escrow person knows this client either personally or from a long standing business relationship.  The Title person only wants to know who can sign the documents and verify that an authorized person has signed.

As a courtesy reminder for Escrow and the Client, Title will continue to make requirements for documentation (resolutions, agreements, etc.), but will rely on the statement from Escrow that the documentation is “on file” and that the signatures are authorized.

The Title Department is committed to assisting with review of documentation upon request.  It is strongly recommended that the documentation be kept on file with the branch and updated regularly.   Documentation sent to the Title Department will be stored with the file in question and sent to offsite storage upon closing.

This procedure does not apply to Trusts or one time closings.

WHAT AM I LOOKING FOR?????

Corporations

Resolution

1. stating that a meeting of the Board of Directors has been held

2. states name and office of party authorized to sign documents on behalf of the Corporation

3. signed by an Officer of the Corporation (the Officer should be someone other than the party designated as the signatory)

4. Preferable to be less than 1 year old

Partnerships

Partnership Agreement - ALL

1. who is the general partner(s)

2. if more than one general partner, do they all have to sign (Note: if the agreement is silent then it is title practice for all to sign)

3. does this transaction fall within the purposes of the partnership

4. any discrepancy between agreement and certificates is governed by agreement and an amendment to certificate may need to be filed or recorded

Limited Partnership -

1. Must file with Secretary of State and provide Title Company with Certificate of Partnership showing the Secretary’s filing data

2. Certificate should disclose name of General Partner(s)

General Partnership -

1. Must record a Certificate of Partnership with the County Recorder

2. Certificate among other things should disclose name of General Partner(s)

Limited Liability Company -

Operating Agreement

1. review to determine if member managed or manager managed

2. who is/are members and or manager

3. does the transaction fall within the scope of the Operating Agreement

4. any conflict between Articles and Operating Agreement is governed by the Operating Agreement and an amendment to the Articles may be necessary

5. if there is no operating agreement, a statement from the members/manager should be obtained

Articles of Organization

1. must file with Corporation Commission and provide Title Company with copy showing filing data

2. review to determine if the LLC is member managed or manager managed

3. who is/are the members and or manager

BANKRUPTCY

The following topics are covered by this memorandum:


A.
Appeals


B.
Automatic Stay


C.
Guarantees:  Trustee’s Sales and Litigation


D.
Lack of Notice – VOID sale


E.
Leasehold Estates


F.
Liens – Survival After Bankruptcy


G.
Sale of Real Property – Seller Signature Line


H.
Other Resources

A.  Appeals
Bankruptcy rules allow creditors to appeal any final order of the court within 10 days after the order has been entered with the Clerk of the Bankruptcy Court (Rule 8002).  This rule is the basis for the following language which appears in our Commitments:

NOTE:  Escrow shall not close and policy issue until 10 days from the date said Order confirming sale has been entered with the Clerk of the Bankruptcy Court, with no appeal from said Order or request to extend the 10-day period having been filed.  Prior to close of escrow and no sooner than 10 days subsequent to the entry of the Order, Escrow must request a Company employee to verify that the appeal period has expired and that no appeal or request to extend the 10 day period has been filed.

This Note requires the Escrow Officer to contact the Service Center and request a bankruptcy update to verify that no appeal or request for extension is pending.  The request must be made no sooner than 10 days after the date the Order was entered.  We are pressured from time to time to close escrow prior to the lapse of the 10-day period.  The 10-day period, however, cannot be waived without the approval of the Legal Department.  

Title personnel will verify that no appeal has been filed and thereafter note in the margin of the commitment that no appeal is pending.  On out-of-state bankruptcies, escrow should secure a letter from the debtor’s attorney after the 10-day period that no appeal or request to extend is pending.   The Recording Officer must look for this marginal note or letter before recording.  

(See also discussion of the bankruptcy appeal period set forth in the Guide to the Code Book under “Bankruptcy.”)

B.  Automatic Stay
The 10-day appeal time coincides with amendments to the Bankruptcy Rules, which became effective December 1, 1999.  The most significant change was to Rule 4001, which added a new subsection (a) reading as follows:

Stay of Order.  An order granting a motion for relief from an automatic stay made in accordance with Rule 4001 (a) (1) is stayed until the expiration of 10 days after the entry of the order, unless the court orders otherwise.

This is a dramatic change because it means a lender cannot immediately proceed with a foreclosure after obtaining relief from the stay, unless the order specifically states otherwise.  Accordingly, when insuring title coming out of a foreclosure pursuant to an order lifting the automatic stay, you must now verify that the foreclosure did not occur until 10 days had passed from entry of the order with the Clerk of the Court.

The amendments also apply this 10 day stay to (1) sales or leases of property, including sales free and clear of liens, (2) sales of property pursuant to a confirmed Chapter 11 plan, and (3) assignments of leases or executory contracts.  These rule changes led to the revisions of the BR1 and BR2 Codes requiring escrow to verify that no appeal was filed prior to expiration of the 10-day period.  (Note that the 10 day period runs from the date the court’s order is filed with the Clerk of the Bankruptcy Court, NOT the date the court signs the order.)

These Rule changes and their impact on underwriting are more fully set forth in the February 10, 2000, and April 25, 2000, Underwriting Bulletins from National Headquarters attached hereto as Exhibit “A” and “B,” respectively.

C.  Guarantees:  Trustees Sales and Litigation
Before we send out any Guarantee wherein a bankruptcy is discovered, the following steps must be taken:

1.
Upon finding a bankruptcy, immediately notify escrow so they can advise the client.  Inform escrow that upon receipt of the take-off results, we will proceed with the Guarantee.


2.  
Request a bankruptcy take-off for the purpose of determining:

(a)
If the property is abandoned or exempted from the bankruptcy pursuant to 11 U.S.C. Section 554 and there is a discharge of the debtor; or

(b)
If the automatic stay has been lifted pursuant to 11 U.S.C. Section 362(d) by adversary proceedings in the Bankruptcy Court.  We must be sure that the stay has been lifted in general or at least as to our assured.



(c)
The name of the trustee, if one exists depending on the Chapter filed.

3.
If Item 2(a) exists, we do not need to take exception to the pending proceedings.  If, however, an abandonment or exemption exists and the debtor has not been discharged, we must continue to show an exception for the proceedings (B-2 Code), since the debtor cannot be served unless there is a discharge of the debtor or a lift of the automatic stay.  Show a note under the B-2 Code as follows:


“Note:  Search of said proceedings discloses that the Debtor has not been discharged.”

4.
If Item 2(b) exists, we must still show an exception for the bankruptcy (B-2 Code) because the bankruptcy trustee is entitled to notice.  The trustee must be named as a party to receive notice in the Guarantee.  Most Chapter 11 bankruptcies (debtor-in-possession) do not have a trustee appointed.  Therefore, in this situation, a trustee would not be named.  After the exception, show a note as follows:

“Note:  The Automatic Stay relative to the bankruptcy proceedings has been lifted.”

5.
If neither 2(a) nor 2(b) exist, advise escrow of this fact.  Show the B-2 exception in Schedule B with a Note stating that the stay has not been lifted nor has there been a discharge of the debtor and an abandonment.  Be sure to name the trustee as a party to get notice.

6.
Remember that all parties entitled to notice must be run in the GI for competency, which includes bankruptcies.

7.
We must show the B-11 Code on all Guarantees for trustee’s sales, forfeitures and judicial foreclosures regardless of whether we are showing a separate B-2 exception for a specific bankruptcy.

D.  Lack of Notice – VOID sale
The Ninth Circuit Bankruptcy Appellate Panel (“BAP”) has ruled that failure to give proper notice of a hearing regarding a sale out of the bankruptcy estate resulted in the sale being void and not merely subject to the rights of the lienor who did not receive sufficient notice.  In re EX-CEL Concrete Company Inc., 178 B.R. 198 (9th Cir. BAP 1995).
  This position obviously creates a very high risk when we know that notice was not properly given to one or more parties.  Also, as indicated, the impact of the void sale is not limited just to those parties who were not noticed.  It applies to the entire transaction.  We are therefore extremely reluctant to handle such a transaction without a new authorization order being obtained from the bankruptcy court after notice and hearing to all parties.

There have been occasions, however, where we have been willing to insure a court authorized transaction despite a notice defect.  In these instances, we have either required a release of whatever lien the omitted creditor has on the property or a waiver of the right to notice and a consent to the bankruptcy court’s order.  If we are proceeding along this alternative course, we must make sure that all omitted parties have released or relinquished their claim regarding the defective notice and have consented to the sale.  This waiver does not cure the due process problem.  The sale is still void.  There is little likelihood, however, of someone else challenging the sale once the notice issue with the omitted parties has been completely addressed.  Nevertheless, this creates a very risky situation which we do not like to underwrite.

It is not acceptable to close and insure the transaction and take exception to the omitted lienors.  While at first glance this approach may appear to be appropriate, it is not.  The reason is that the sale is void and is much more likely to be discovered and attacked when the notice issues with omitted lienors have not been addressed.  If these lienors discover their omission, presumably they will challenge the matter and recognize that they can have the sale voided.

Therefore, unless the omitted lienors either release their encumbrance or waive their notice and consent to the sale, the only solution is to require a new court order authorizing the transaction, obtained with proper notice to all parties.

E.  Leasehold Estates
Two United States District Court decisions permitted the lessor in bankruptcy to have an existing lease to a tenant rejected, thereby terminating the lease and any interest derived therefrom.  (See In re Harborview Development 1986 Limited Partnership, 152 B.R. 897 (D.S.C. 1993); In re Carlton Restaurant, Inc., 151 B.R. 353 (Bankr. E.D. Pa. 1993).  See also In re Bernard (69B.R.  13 Bankr. D. Haw. 1986).  

A future rejection of a lease that we have insured would be deemed a post policy matter and therefore excluded from coverage.  Nevertheless, the potential for a lease rejection must be considered when insuring based on an existing leasehold estate.  Consequently, anytime we write a report, commitment or guarantee which deals with a lessee’s interest under an existing lease or sublease, we must search the General Index for any pending bankruptcy against the lessor under both the ground lease and sublease, if there is one.

If a bankruptcy is discovered, we must determine if the lease in question was confirmed in the bankruptcy proceedings.  Leases which have not been confirmed will require confirmation by modifying the BR-1 Code or, in the case of a Guarantee or Report, will require showing the bankruptcy as an exception, in which case we cannot state that it “affects lessor’s interest” since the bankruptcy may adversely affect the lessee’s interest also.  

Obviously, we cannot consider affording any type of affirmative coverage with regard to the rights of the lessee, lender or sublessee because those rights might be affected in a future bankruptcy of the lessor.  

F.  Liens  - Survival After Bankruptcy
From time to time, a party or their attorney will argue that, since the seller has been through bankruptcy, a lien that had attached to the property prior to the bankruptcy was no longer valid.  Our position, however, is that any lien that attached to the property prior to the bankruptcy survives the bankruptcy and we must have either a full or partial release, unless the lien is expired on time.  

Our position is supported by the Arizona Court of Appeals decision in Stewart v. Underwood, 146 Ariz. 145, 704 P.2d 275 (App. 1985), which may assist you in addressing these arguments.  In that case, the Court adopted the majority view that “a valid pre-bankruptcy lien that is not avoided during the bankruptcy proceedings survives those proceedings unaffected” and confirmed that the mere discharge of the debtor from bankruptcy  “is not an extinguishment of the debt, but only a bar to enforcement of the debt as a personal obligation of the debtor.”  (Emphasis added.).

G.  Sale of Real Property – Seller Signature Line
1.
If a trustee has been appointed in either a Chapter 7, Chapter 11 or Chapter 13 bankruptcy when the debtor is the seller, the conveyance of the real property must be executed in the name of the debtor by the trustee in bankruptcy:


Example:
John Doe, Debtor




By:  _______________________________





Richard Roe, Trustee in Bankruptcy

2.
If no trustee has been appointed, the conveyance from the bankruptcy estate must be executed by the debtor as follows:


Example:
___________________________________




John Doe, Debtor in Possession

3.
If a trustee has been appointed, but the property has been declared exempt or abandoned by the trustee, then the signature of the trustee is not necessary on the conveyance.  The debtor can simply execute the deed in his/her own name without any reference to the bankruptcy.


Example:
___________________________________




John Doe

Note that in all these examples, the Grantor is shown as John Doe.

H.  Other Resources

The Guide to the Code Book contains additional information on the following topics:


1.
The various types of bankruptcy proceedings;


2.
The meaning of “free and clear of all liens;”


3.
Non-dischargeable liens;


4.
Concerns with a proposed buyer who is in bankruptcy;


5.
Preferential transfers; and


6.
Later discovered  property.

See also the memo Deeds of Trust in this Manual for a discussion of the effect of recording a trustee’s deed after a bankruptcy is filed.

Exhibit A

LANDAMERICA

INTEROFFICE MEMORANDUM

TO:

ALL NATIONAL HEADQUARTERS, REGIONAL AND NCS COUNSEL

FROM:
JANICE E. CARPI

NATIONAL HEADQUARTERS

SUBJECT:
REVISION TO BANKRUPTCY RULE 4001

RELIEF FROM AUTOMATIC STAY

DATE:

2/10/00

On December 1, 1999, Bankruptcy Rule 4001 was amended to add subsection (a)(3).  This new section states:

(3)  Stay of Order.  An order granting a motion for relief from an automatic stay made in accordance with Rule 4001(a)(1) is stayed until the expiration of 10 days after the entry of the order, unless the court orders otherwise.

1.  Collier’s explanation of the new Rule:

“Rule 4001(a)(3) is a counterpart to Rule 7062, which provides a similar stay of certain judgments entered in adversary proceedings.  Prior to the 1999 Amendments, Rule 7062 had dealt with stays of orders granting relief from the automatic stay and had dictated a default rule that was the opposite of current Rule 4001(a)(3) – that an order granting relief from the automatic stay was not stayed unless the court ordered otherwise.

“The 1999 Amendment recognizes that motions granting relief from the stay can have enormous consequences for the parties involved and can often dictate the success or failure of the entire bankruptcy case.  In addition, without a stay pending appeal, appeals from such orders can often become moot if the party granted relief proceeds with a sale or some other action that cannot be easily undone.  The rule ordinarily allows a party to avoid such consequences if that party is able to convince either the bankruptcy court or a higher court to grant a stay pending appeal. 1
“It is important to note, though, that Rule 4001(a)(3) is only a default rule, which can be modified if the court orders otherwise.  The party obtaining relief from a stay may be able to convince the court to grant a shorter period of time for the losing party to seek a stay pending appeal or event or grant no time at all.  However, it should be the rare case in which the latter course is chosen over the objection of any party who wishes to appeal, especially if the appeal may become moot without a stay.  If the circumstances are such that a stay pending appeal is appropriate, the appeal preserved by preventing mootness should be denied only if there are very strong countervailing factors.”

2.  Application to title insurance:

It is critical that anyone insuring title coming out of a foreclosure pursuant to lifting of the automatic stay be aware of this rule change. The old rule was that the order was effective when the order was entered on the court's docket.  This is no longer the rule for foreclosure sales resulting from a lifting of the stay.  You must now check to make certain that the foreclosure did not occur until 10 days have passed from the entry of the order lifting stay on the court’s docket. (You do not count the day that the order was entered on the docket.)  Unless the order specifically shortens the stay period, a foreclosure sale occurring during this period will be subject to attack by the debtor as void. 

Some states, such as California, have civil statutes that require a separate 7-day waiting period.  According to a bulletin published by the California Trustees Association, this change has been interpreted to require a tacking of the two time periods, totaling a 17-day waiting period.  Since this is such a new rule, there have been no cases interpreting this point.  If your state has a statutory waiting period like California’s, you should error on the side of caution, and follow their lead.

Please see that all local counsel and title officers receive a copy of this memorandum.

Exhibit B

LANDAMERICA

INTEROFFICE MEMORANDUM

TO:

ALL REGIONAL, STATE AND NCS COUNSEL

FROM:
JANICE E. CARPI, SENIOR UNDERWRITING COUNSEL

NATIONAL HEADQUARTERS

SUBJECT:
AMENDMENTS TO BANKRUPTCY RULES

DATE:

APRIL 25, 2000

I.  INTRODUCTION

Last year, the Federal Rules of Bankruptcy Procedure were amended, with the changes effective December 1, 1999.  Among the most significant changes is the creation of a type of “automatic stay” of certain orders for a period of 10 days after entry of such orders during which time the parties may file a notice of appeal without seeking a stay pending appeal.   This is a change from previous procedure.  You have previously received an informal memorandum regarding the amendment of Bankruptcy Rule 4001, which dealt with lifting of the automatic stay.   

In addition to Rule 4001, dealing with the lifting of the automatic stay, the following rules were also amended:

1.  Rule 6004, dealing with sales or leases of property under §363; 

2.  Rule 3020, dealing with orders confirming  Chapter 11 or Chapter 9 plans; and

3. Rule 6006, dealing with orders authorizing the trustee to assign an executory contract or unexpired lease under §365(f).

This underwriting bulletin sets forth the changes to the rules, and the resulting changes in our underwriting practices which must be put into place immediately.  Under the Bankruptcy Code, the term “entry of the order” means the date when the order is entered on the docket of the bankruptcy clerk, not when the order is signed.

II.  SALES OR LEASES OF PROPERTY UNDER §363, INCLUDING SALES FREE AND CLEAR OF LIENS.

Rule 6004 was amended to add subsection (g) which states: 

(g)  Stay of Order Authorizing Use, Sale, or Lease of Property.  An order authorizing the use, sale, or lease of property other than cash collateral is stayed until the expiration of 10 days after the entry of the order, unless the court orders otherwise.

This means that, EFFECTIVE IMMEDIATELY,  no closing on the sale or lease of property of a bankruptcy estate pursuant to an Order Authorizing Sale can take place until the expiration of 10 days after the entry of the order, unless the order specifically orders that it can close earlier.  For title insurance purposes, this specifically includes those orders authorizing sale of the property free and clean of liens.
III.  SALES OF PROPERTY PURSUANT TO AN ORDER CONFIRMING A CHAPTER 11 PLAN OF REORGANIZATION 

Rule 3020, dealing with the confirmation of a plan of reorganization in a Chapter 9 (municipality) or Chapter 11 case, has been amended to add subsection (e):

(e)  Stay of Confirmation Order.  An order confirming a plan is stayed until the expiration of 10 days after the entry of the order, unless the court orders otherwise.

This means that EFFECTIVE IMMEDIATELY, no closing on the sale or lease of property pursuant to a confirmed plan of reorganization can take place until the expiration of 10 days after the order confirming the plan, unless the confirmation order specifically states an earlier date for closing.

IV.  ASSIGNMENTS OF UNEXPIRED LEASES OR EXECUTORY CONTRACTS

Rule 6006, dealing with assumption, rejection or assignment of an executory contract or unexpired lease has been amended to add subsection (d):

 (g)  Stay of Order Authorizing Assignment.  An order authorizing the trustee to assign an executory contract or unexpired lease under §365(f) is stayed until the expiration of 10 days after the entry of the order, unless the court orders otherwise.

This means, that EFFECTIVE IMMEDIATELY, no closing dealing with an assignment of leases of property of the bankruptcy estate can take place until the expiration of 10 days after the order confirming the plan, unless the order specifically states an earlier date for closing.

V.  SALES OF PROPERTY PURSUANT TO AN ORDER LIFTING THE AUTOMATIC STAY, e.g., FORECLOSURE SALES, TAX SALES, ETC.

As mentioned in the earlier memo, Rule 4001 dealing with relief from the automatic stay, has been amended to add subsection (a)(3):

(3)  Stay of Order.  An order granting a motion for relief from an automatic stay made in accordance with Rule 4001(a)(1) is stayed until the expiration of 10 days after the entry of the order, unless the court orders otherwise.

This means that, EFFECTIVE IMMEDIATELY, if you are asked to insure property that was part of a bankruptcy estate prior to a foreclosure or tax sale, and which sale resulted from a bankruptcy court order lifting the automatic stay as to that property, no closing can take place until the expiration of 10 days after the entry of the order lifting the stay, unless the order specifically states an earlier date for closing.

VI.  UNDERWRITING CONCERNS

These amendments to the Bankruptcy Rules require changes to our previous underwriting practices.  Prior to the amendments, we were able to accommodate requests from customers than we close a transaction prior to the running of the 10-day appeal time, because there was no “automatic stay”.  Unless the appealing party immediately requested and obtained a stay pending appeal, the parties were free to act upon the order (i.e., close a transaction) before the running of the 10-day appeal period.  This is now no longer possible.

According to the Bankruptcy Code and Rules, an appeal must be filed within 10 days from entry of the order.  This is the same time as the new “automatic stay.”  Under the provisions of the new amendments, appellants do not need to take any actions to obtain a stay during the 10-day “automatic stay” period in order to prevent a closing from occurring during the appeal period.  In those cases where an appeal is filed, and we are asked to close a sale or other transaction after the “automatic stay” has run, you should contact Regional or National Headquarters Counsel for guidance.

Any questions regarding these new procedures should be addressed to Janice Carpi, John Rapp, or Robert Bozarth at National Headquarters.

Please see that all local counsel and title officers receive a copy of this memorandum.

BENEFICIARY DEED

A.  Statutory Provisions (A.R.S. §33-405).  

1.  General.  Effective August 9, 2001, Arizona instituted a new form of non-probate transfer of an individual’s interest in real property.  The Beneficiary Deed allows a property owner to record a deed specifying that the real property described in the deed will pass to the grantee(s) upon the owner’s death.  The Deed must be acknowledged and recorded in the county where the real property is located before the owner’s death.  An owner may execute and record more than one Beneficiary Deed concerning the same real property; however, only the last Deed recorded before the owner’s death is effective.

2.  Grantees.  There may be multiple grantees or successor grantees.  Multiple grantees’ interests may be held as joint tenants, tenants in common, community property or community property with right of survivorship.  A Deed naming a successor grantee must state the conditions on which the successor’s interest will vest.  The grantee may also be a trustee of a trust.

3.  Joint Tenancy/Community Property with Right of Survivorship.  Special rules apply if the grantor owns the property with others as joint tenants or as community property with right of survivorship.  In that case, a Beneficiary Deed signed by all of the then surviving owners transfers the interest to the grantee effective on the death of the last surviving owner.  If the Beneficiary Deed is executed by one or fewer than all of the owners of the property, the Beneficiary Deed is valid ONLY if the last surviving owner is one of the persons who executed the Deed.  If the last surviving owner did not execute the Deed, the Deed is void.

4.  Subsequent Conveyances/Liens.  The grantee of a Beneficiary Deed takes his interest subject to all “conveyances, assignments, contracts, mortgages, deeds of trust, liens, security pledges, and other encumbrances made by the owner or to which the owner was subject during his lifetime.”  This language encompasses both voluntary and involuntary liens but does not include liens that would be extinguished by the owner’s death.  In addition, because the Deed is subject to a prior conveyance, a sale to a third party would act as an automatic revocation of the Beneficiary Deed.

5.  Revocation.  In addition to the automatic revocation noted in subparagraph 4, a Beneficiary Deed may be revoked in writing at any time by the owner or, if there is more than one owner, by any one of the owners who executed the Deed.  If the property is owned as joint tenants or as community property with right of survivorship and the revocation is not executed by all of the owners, it is not effective UNLESS it is signed by the last surviving owner.  The signature of those signing the revocation must be acknowledged and the revocation must be recorded in the county where the real property is located before the death of the owner who executed the revocation.

6.  Consent.  Consent of, or notice to, the grantee of a Beneficiary Deed is not required for any purpose during the owner’s lifetime.

7.  Affidavit Exemption.  An Affidavit of Real Property Value exemption has been created for Beneficiary Deeds.  The exemption is A.R.S. § 11-1134.B.12.

B.  Escrow and Recording Desk Requirements.

Because Beneficiary Deeds affect transfers of property in the future, and are essentially estate planning tools, we will generally NOT prepare such Deeds but should direct parties seeking preparation of such Deeds to seek legal counsel.  We will, however, as an accommodation to our customers, prepare Beneficiary Deeds for parties PROVIDED WE ARE TITLE INSURING A CURRENT, OPEN TRANSACTION.  

The attached form of Beneficiary Deed should be used for this purpose.  The grantors must also complete the attached Beneficiary Deed Instructions form.  The Instructions, much like our Courtesy Recording Instructions, is intended to apprise the parties of the fact that we are preparing the Deed solely on their instructions, that we are providing them no advice on the manner or effect of completing the Deed and that they should seek legal advice before executing the Deed.  This form must be attached to, and recorded with, the Beneficiary Deed.  RECORDING DESK PERSONNEL ARE NOT TO ACCEPT A BENEFICIARY DEED FOR RECORDING IF THE BENEFICIARY DEED INSTRUCTIONS FORM IS NOT ATTACHED.

C.  Title Requirements.

1.  Grantor Selling to Third Party or Encumbering Property.

Because a Beneficiary Deed is subject to prior conveyances and liens (whether voluntary or involuntary), if a Beneficiary Deed appears in the chain of title on property we are currently insuring and the grantor named in the Deed is conveying or encumbering the property, you will not need to call for a revocation of the Beneficiary Deed or show the Deed in Schedule B. 

2.  Grantee Selling to Third Party.

To insure a sale by an individual claiming ownership by means of a Beneficiary Deed, we will need to record a certified copy of the death certificates for all grantors and review the chain of title to ensure that no revocation or prior conveyance has been recorded.  If the individual is claiming title as a successor grantee, we must ensure that any and all conditions to the individual’s succession as grantee specified in the Beneficiary Deed have been met.  Any liens, assessments, or other matters affecting title prior to the grantor’s death remain unaffected by the transfer and must be shown on the policy or a requirement made for their release.

If a revocation has been recorded but has not been executed by all grantors, then we must require a revocation executed by the remaining grantors unless the revocation was executed by the last surviving grantor. The attached Beneficiary Deed – Revocation can be used in meeting such a requirement.  The revocation should be signed by all parties named as grantors in the Deed. 

BENEFICIARY DEED INSTRUCTIONS
To: _______________________________



Escrow#________________

1.
Beneficiary Deed.     The undersigned hereby instruct you to prepare a Beneficiary Deed as follows:
Grantor(s):______________________________________________

Grantee(s):______________________________________________

Vesting for multiple grantees:    

_____ joint tenants; _____ tenants in common; _____ community property;

_____ community property with right of survivorship; other: __________________ .

Legal description of property to be conveyed:______________________________________

___________________________________________________________________________

___________________________________________________________________________

___________________________________________________________________________

2.
No Title Policy.   The undersigned understand that no policy of title insurance will be issued in connection with this Beneficiary Deed.

3.
Legal Advice.  The undersigned acknowledge that you cannot provide, and have not provided, legal advice on the validity, sufficiency or effect of the Beneficiary Deed.  The undersigned understand that you do not and cannot make any recommendation as to how the designated Grantee(s) should hold title or whether or not the undersigned should execute the Beneficiary Deed.  The undersigned therefore relieve you of any liability or responsibility regarding the foregoing matters.

4.
Recording.  The undersigned acknowledge that this Beneficiary Deed Instruction will be attached to and recorded with the Beneficiary Deed.

The undersigned understand that we are strongly encouraged to obtain the advice of an attorney before executing the Beneficiary Deed.
Dated:_______________________

__________________________________

__________________________________

Signature






Signature

When recorded, mail to:




_______________________________________________________________________________

BENEFICIARY DEED

I (We), ___________________________________ hereby convey to ___________________, Grantee(s), effective on my (our) death the following described real property:


See Exhibit "A" attached hereto and incorporated herein by reference.

Exempt pursuant to A.R.S. §11-1134.B.12.

Dated this ______ day of __________________, _______

____________________________________

____________________________________



Grantor





Grantor

STATE OF _____________
)





)  ss.

County of ______________
)

This instrument was acknowledged before me this _____day of __________, 200__. by _____________________________.

My Commission Expires:








____________________________________








Notary Public

STATE OF _____________
)





)  ss.

County of ______________
)

This instrument was acknowledged before me this _____day of __________, 200__. by _____________________________.

My Commission Expires:








____________________________________








Notary Public

Exhibit “A”

Legal Description

When recorded, mail to:




_______________________________________________________________________________

Escrow #______________

BENEFICIARY DEED - REVOCATION

The undersigned, _____________________ and _____________________, hereby revoke the Beneficiary Deed recorded on ____________, in Docket or Book ____________ at Page ______, or Instrument Number _________, records of __________ County, Arizona.

Dated this ______ day of __________________, _______








____________________________________










Signature








____________________________________










Signature

STATE OF _____________
)





)  ss.

County of ______________
)

This instrument was acknowledged before me this _____day of __________, 200__, by _____________________________.








___________________________________









Notary Public

My Commission Expires:

STATE OF ___________________
)






)  ss.

County of ____________________
)

This instrument was acknowledged before me this _____day of __________, 200__, by _____________________________.








___________________________________









Notary Public

My Commission Expires:

CC&Rs – AMENDMENTS TO RESTRICTIONS AND INSURING OVER

I.
General Law on CC&R Amendments.

The following is a brief summary of the law regarding amendments to CC&Rs:

A.
Restrictions are not affected by zoning changes.

B.
Amendments to the CC&Rs that are not uniformly applied to all lots are invalid unless there is unanimous approval of the owners.  (La Esperanza Townhome Association, Inc. v. Title Security Agency of Arizona, 142 Ariz. 235, 689 P.2d 178 (App. 1984)).



1.
Regardless of what is stated in the CC&Rs (e.g. a majority can amend)

a.
As an example, if the restrictions covered Lots 1 through 80 of X, Y and Z Subdivision, and all lots were restricted for Residential Single Family use, and Lots 1 through 5 faced a major thoroughfare, in order to remove Lots 1 through 5 from the effect of the Single Family restrictions, it would take 100% of the owners of all 80 lots, rather than the majority that might have been provided for in the restrictions themselves.

C.
Amendments to CC&Rs that are uniformly applied to all lots are valid, if approved pursuant to the amendment provisions of the CC&Rs; however, these amendments are not effective until the expiration of the current term (i.e. initial or renewal) of the CC&Rs unless approval was 100%.  (See Scholten v. Blackhawk Partners, 184 Ariz. 326, 909 P.2d 393 (App. 1995)).

D.
We are extremely reluctant to ignore defects in CC&R amendments since the problems that arise involve neighbor disputes and the likelihood of a losing legal battle.

II.
Showing Amendments.

Whenever amended restrictions are encountered, you should merely show them as another restrictive instrument.  Therefore, if Code 5R was the proper code for the subject restrictions, and they were amended twice, the write-up would read:  “. . .recorded in docket _______, page ________, recorded in docket ________ page __________ and recorded in docket _________ page _________.”

If the parties then come back and want us to insure the validity of the amendments, your response should be “yes, we will make a determination if they are insurable; however, a complete examination of all the restricted property will be required to determine that all the necessary parties did, in fact, execute the amendment.”  It should also be pointed out that there will be an additional charge for this work.

An exception to this procedure would be a situation where restrictions on a new subdivision are amended prior to any sale of the lots.  In this situation, if the new document is really a restatement of and amendment of the prior restrictions, so that there is no question that it replaces and supercedes the original restrictions, you may then not refer to the original restrictions but only show the restated restriction.  If the new document is only an amendment to, and not a restatement of the restrictions, then the second document would be tacked onto the original in the form referred to above.

III. 
Checklist for Insuring over CC&Rs.

Any request to insure over an existing or proposed violation of CC&Rs must be reviewed by a Service Center Underwriter or the State Agency Underwriter. Attached is a checklist of issues to consider and information to provide to those Underwriters in this situation.  The checklist is not definitive, so you should be alert to other facts or circumstances that may be relevant to the decision whether to insure over the violation.  The checklist, however, is a good starting point.

CC&R Review Checklist

Order Number:  ____________________

Title Officer:     ____________________

Furnish copies of the following:

____
Entire CC&Rs and all Amendments thereto.

____
Plat map with subject property highlighted.  Also note other properties with similar violations, if any.

____
Title Commitment.

Answer the following:

1.
Explain nature of the present or proposed violation and, if a present violation, the approximate year the


violation occurred.

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

2.
How many similar violations exist in the subdivision? _____________

3.
Is the property presently zoned for the intended use, which is contrary to the CC&Rs? 


If so, when was the property zoned for the intended use?

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________



4.
Describe nature of surrounding properties, i.e. residential, commercial, vacant, etc.

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________



5.
Does general area support a change in use?  Explain why or why not.

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________



6.
Other comments, including any known opposition to violation or proposed violation:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

CERCLA - CHAIN OF TITLE REPORTS

Chain of Title Reports are requested by customers relating to the Comprehensive Environmental Response, Compensation and Liability Act of 1980 (CERCLA) and The Superfund Amendments and Reauthorization Act of 1986 (SARA).  This memo sets forth the procedure to be used when issuing such reports.  The ALTA has promulgated forms to be used in connection with anticipated search requests and we have elected to use these with minor revisions.

ALL offices intending to produce a report MUST FIRST prepare and secure the signed Application for the Issuance of a Recorded Certificate.  The results of your search will be reported on the Recorded Document Certificate form.  These documents (copies of which are attached to this memo) are prepared in Word 6.0 and have been furnished to CTOs on a floppy.  UNDER NO CIRCUMSTANCES CAN THESE FORMS BE MODIFIED.   These forms are also being furnished to Agents as a courtesy with the understanding that Agents are NOT issuing the Certificate on behalf of the Underwriter, as this product is not title insurance.  Any liability incurred will be the same as when an Agent issues a Status Report.

Each office can determine what the charge for issuing the Certificate will be, since the time to prepare the reports will vary from search to search.  Because the foregoing Reports/Certificates are NOT title insurance, each office can independently determine its fees, i.e. hourly charge, with minimum, etc.  The Application states the liability of the issuing Company is limited to the fee paid for the report.  Again, NO Certificate can be issued until we have secured a SIGNED Application, a copy of which must be attached to the Certificate when issued.

APPLICATION FOR THE ISSUANCE OF A RECORDED CERTIFICATE
Applicant, for the purpose of purchase, sale, lease or loan, is in the process of investigating the prior ownerships and uses of the Subject Property.  As only a component of that investigation, Applicant hereby requests ___________________, the Company, to furnish Applicant with a Recorded Document Certificate, which Certificate will set forth and attach copies of the Designated Documents.  The Certificate is being provided to Applicant solely for the purposes of facilitating any innocent landowner or purchaser defenses which may be available under the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended.  It is provided for the sole use and benefit of Applicant and may not be used or relied upon by any other party.

1.
The following terms when used in this Application and the Recorded Document Certificate shall mean:

a.
CERCLA - Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended.

b.
Certificate - Recorded Document Certificate.

c.
Company - the entity providing and executing the Recorded Document Certificate.

d.
Designated Documents - Those documents specifically designated by Applicant in paragraphs 3 and 4 and which describe the Subject Property or any portion thereof and which are not Excluded Documents.

e.
Excluded Documents - Any of the following:


(i)
documents indexed in the Company’s title plant records by name only;

(ii)
documents pertaining to an estate or interest in minerals, gas and oil, or other hydrocarbon substances;


(iii)
documents pertaining to water rights, claims or title to water; or

(iv)
documents recorded or indexed outside the chain of title, whether or not the documents impart constructive notice to purchasers of the Subject Property for value and without knowledge.

f.
Land Records - Those records in which, under state statutes, the Designated Documents must be recorded in order to impart constructive notice to purchasers of the Subject Property for value and without knowledge.

g.
Subject Property - The real property described in the Application, but not including any severed mineral estate.

2.
The Subject Property is described as follows:

3.
Applicant hereby requests the Company to issue the Certificate identifying only the following Designated Documents which are currently posted in the Company’s title plant and which were recorded in the Land Records for a period of____ years (NOT TO EXCEED 50) prior to the date of the document vesting title in the current owner.

4.
Designated Documents as defined in paragraph 1(d) above:



a.
_____
Deeds and Agreements for Sale



b.
_____
Leases and Subleases



c.
_____
Mortgages/Deeds of Trust



d.
_____
Environmental Protection Liens recorded with the County Recorder’s 



Office

5.
Applicant specifically instructs the Company to disclose in the Certificate only the Designated Documents indicated above.  Applicant understands that, during the course of searching the records covered by the Certificate, the Company may find or have knowledge of documents of a type other than the Designated Documents requested by Applicant.  Even if the Company knows or would have reason to know Applicant may have an interest in these other documents, Applicant imposes no duty or responsibility on the Company to disclose those documents or their contents to Applicant either through the Certificate or otherwise.

6.
BY THE EXECUTION AND SUBMISSION OF THIS APPLICATION TO THE COMPANY, APPLICANT ACKNOWLEDGES AND SUBMITS:

(a)
That the Company’s sole obligation under the Certificate, and this Application, shall be to conduct a search in accordance with the terms and provisions of this Application and to furnish copies of the Designated Documents to Applicant as a part of the Certificate.  The Company shall have no obligation to read, examine, or interpret the Designated Documents.

(b)
That the Company is held harmless under this Certificate to pay any costs, attorneys’ fees, or expenses incurred in any action, proceeding, or other claim brought against Applicant.

(c)
That the Certificate is limited in scope and is not an abstract of title, title opinion, preliminary or title report, or commitment to issue title insurance.

(d)
That the Certificate is not to be relied upon by Applicant or any other person as a representation of the status of title to the Subject Property.

(e)
That Applicant shall have no right of action against the Company, whether or not based on negligence, except under the terms and provisions, and subject to all limitations, of this Application and the Certificate.

(f)
That the Certificate is not valid and the Company shall have no liability thereunder unless this Application, or a copy thereof, is attached thereto.

(g)
That the Certificate does not assure that Applicant will be entitled to any innocent landowner or purchaser defenses which may be available under CERCLA.

LIMITATION OF LIABILITY

APPLICANT RECOGNIZES THAT IT IS EXTREMELY DIFFICULT, IF NOT IMPOSSIBLE, TO DETERMINE THE EXTENT OF DAMAGES WHICH COULD ARISE FROM ERRORS OR OMISSIONS IN THE CERTIFICATE.  APPLICANT RECOGNIZES THAT THE FEE CHARGED IS NOMINAL IN RELATION TO THE POTENTIAL LIABILITIES PURSUANT TO CERCLA.  THEREFORE, APPLICANT UNDERSTANDS THAT THE COMPANY IS NOT WILLING TO PROCEED IN THE PREPARATION AND ISSUANCE OF THE REQUESTED CERTIFICATE UNLESS THE COMPANY’S LIABILITY IS STRICTLY LIMITED.  APPLICANT AGREES WITH THE PROPRIETY OF THIS LIMITATION AND AGREES TO BE BOUND BY ITS TERMS.

THIS LIMITATION IS AS FOLLOWS:

APPLICANT AGREES, AS A PART OF THE CONSIDERATION FOR THE ISSUANCE OF THE CERTIFICATE, THAT THE COMPANY SHALL BE LIABLE TO APPLICANT UNDER THE CERTIFICATE ONLY IN THE EVENT THAT ENVIRONMENTAL, HAZARDOUS WASTE OR TOXIC SUBSTANCE CLEAN-UP COSTS OR PENALTIES ARE ACTUALLY IMPOSED ON APPLICANT, OR AGAINST THE SUBJECT PROPERTY, SOLELY BY REASON OF AN ERROR OR OMISSION BY THE COMPANY IN FAILING TO IDENTIFY AND ATTACH THE DESIGNATED DOCUMENTS TO THE CERTIFICATE, WHICH ERROR OR OMISSION BY THE COMPANY HAS CAUSED APPLICANT TO FAIL TO COMPLY WITH THE REQUIREMENTS FOR DUE DILIGENCE INQUIRY OF PRIOR OWNERSHIPS AND USES IN CONNECTION WITH THE INNOCENT LAND OWNER OR PURCHASER DEFENSES UNDER CERCLA; AND THEN THE LIABILITY OF THE COMPANY SHALL BE LIMITED TO THE AMOUNT PAID FOR THE ISSUANCE OF THE CERTIFICATE, OR ACTUAL DAMAGES, WHICHEVER IS LESS.

IN THE EVENT OF A DISPUTE BETWEEN THE APPLICANT AND THE COMPANY REGARDING THE CERTIFICATE, THE COMPANY SHALL HAVE THE SOLE RIGHT TO DEMAND ARBITRATION, BUT IN NO EVENT SHALL THE COMPANY’S LIABILITY EXCEED THE AMOUNT STATED ABOVE.

ACCORDINGLY, APPLICANT REQUESTS THAT THE CERTIFICATE BE ISSUED WITH THIS LIMITATION AS A PART OF THE CONSIDERATION THAT THE APPLICANT GIVES THE COMPANY TO PREPARE AND ISSUE THE CERTIFICATE.

APPLICANT CERTIFIES THAT HE HAS READ AND UNDERSTANDS ALL OF THE TERMS, LIMITATIONS AND CONDITIONS OF THIS APPLICATION.

Executed this ______ day of _____________, ______.

_____________________________________________

Applicant

[This Application must be signed by the Applicant itself or an attorney at law representing the Applicant.]

RECORDED DOCUMENT CERTIFICATE
Based on a search of the records indicated in the Application for Issuance of a Recorded Certificate executed by ____________________ (the “Applicant”), on the _____ day of _____________, _____, (the “Application”) which Application, or a copy thereof, is attached hereto and made a part hereof, the undersigned ___________________________ (the “Company”), hereby certifies to Applicant that the following identified and attached documents constitute all of the Designated Documents requested in the Application.

Designated Documents:

1.
___________________________

2.
___________________________

3.
___________________________

4.
___________________________

The certification provided by this Certificate is not valid, and the Company shall have no liability hereunder, unless there is attached hereto the Application, or a copy thereof.







_____________ Title Insurance Company







By:  ______________________________

CERCLA – RECORDING OF FEDERAL LIENS

Prior to 1994, when searching for environmental liens under the Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42 U.S.C. §9601 et seq., the standard procedure was to request a GI search of the Phoenix and Tucson district courts.  CERCLA liens were searched in this manner because no specific Arizona law designated an office within the state for recording of such liens.

There is, however, an Arizona statute dealing generally with the recording of federal liens.  Under the Uniform Federal Lien Registration Act, notices of liens on real property for obligations payable to the United States are to be recorded in the office of the County Recorder where the real property is situated.  The Act applies to all federal liens, notices of which “ are required or permitted to be filed or recorded in the same manner as notices of federal tax liens.”  A.R.S. §33-1031.

Because liens under CERCLA are to be filed in virtually the same manner as notices of federal tax liens, the Uniform Federal Lien Registration Act applies to liens under CERCLA.  CERCLA liens must therefore be filed with the county recorder in the county in which the real property subject to the lien is located.  You should therefore search for such liens in the records of the applicable county recorder.  GI searches of the federal district courts are not necessary.

CERTIFIED COPIES – RECORDING SAME FOR CORRECTION PURPOSES

When there is a deficient instrument of record, the request is sometimes made that we obtain a certified copy of that document from the recorder, make alterations on the face of the certified copy, and re-record the document.

Not only should you not tamper with the certified copy (A.R.S. §13-2407), the recording of such a document has the net effect of “zilch” since the corrections placed on these documents are not approved by the parties.  

If the original documents are not available for correction and initialing by the proper parties, or if the parties are not available for new documents, in most cases the only remedy will be a court proceeding either to quiet title or to reform the documents.

When examining a title, if you discover a corrected, certified copy on record, the matter cannot be passed without prior approval of your CTO/ATO.

CLAIMS

The attached memo from Margaret Foster dated August 7, 2001, sets forth the procedure to be followed in handling Arizona title and escrow claims.

The LandAmerica Intranet contains the following forms under <Shared Resources> <Claims> <OPS Manager Information>:

New Claim Checklist, and

New Claim Transmittal Form

Copies of these forms are attached for your reference.

LandAmerica Financial Group, Inc.

Commonwealth  •  Lawyers •  Transnation

DATE: August 7, 2001

TO:
Steve Bauer, Timothy Reardon, Corlis Chevalier, Vicki Perkowitz, Roberta Comstock, Dao Robledo, Scott Peterson, Chris Feigle, Alexa Ramirez, Doug Thompson, Jack Golab, Gil Shaud, Andy Fox, Ernie Durrant, Mardel Mitchell, Diane R Flaaen, Victor Rzepecki, Vicky Castillo

FROM:
Margaret M. Foster

SUBJECT:
Arizona Claims Procedures

This summarizes the claims procedures to be followed in Arizona as discussed at the June 5, 2001, meeting of representatives of the Arizona operations and of the Pasadena Claims Center of Transnation Title Insurance Company, Commonwealth Land Title Insurance Company, and Lawyers Title Insurance Corporation.

I. The New Arizona Claims Team in the Pasadena Claims Center

A new Claims Team has been created in the Pasadena Claim Center to handle Arizona claims. The Team members are Corlis Chevalier, the Team supervisor, Vicki Perkowitz and Roberta Comstock. Ordinarily, they will handle all new Arizona claims under the supervision of the Pasadena Claim Center Management and the Claims Department in Richmond. The Claim Team members can be reached directly at 1-800-388-3998, Ext. 136 (Corlis), Ext. 139 (Vicki) and Ext. 124 (Roberta).

The Arizona Claim Team began handling new Arizona claims on June 5, 2001. All claims that were opened in Pasadena before that date are still being handled by the claims attorney to whom they were assigned before then.

The Pasadena Claim Center Manager may, in his discretion, assign new Arizona claims to other attorneys in the Claim Center where he deems it advisable to do so. Such matters as vacation schedules, temporary workload imbalances or special expertise of particular Claim Center attorneys may make such out-of-Team assignments occasionally necessary. For example, Carl Nielsen may be assigned new Arizona canal claims because of his special expertise in that area.

II. The Arizona Claims Liaisons.

A. Initial Routing.

All new Arizona claims will be initially routed to Steve Bauer’s attention in the Pasadena Claim Center. The Claim Center will promptly acknowledge the claim in writing to the claimant, and will immediately forward a copy of the claim to the appropriate Arizona Claims Liaison. Scott Peterson will be the Claim Liaison for Lawyers Title claims. Diane Flaaen will be the Claims Liaison for Transnation and Commonwealth offices and for LandAmerica agents.

New claims will be routed as follows:

1. When claimants call a local office saying that they want to make a claim, they should be directed to submit their claims in writing to the Pasadena Claim Center or to the National Headquarters as set forth in their policy. The Pasadena Claim Center will promptly forward the claimant’s letter, the claim information sheet (if then available) and any other information the Claim Center has, to the appropriate Claims Liaison. The Claims Liaison will in turn forward the claim to: (a) the chief title officer for the appropriate county for a policy claim, (b) the county manager for an escrow claim, or (c) Lois Moses for an Account Servicing claim, to complete the claim package described below.

2. When a local office receives a new claim letter, the office should send the letter immediately to the Pasadena Claim Center so that the claim can be promptly acknowledged. As soon as practicable, the local office should send a copy of the claim letter to the appropriate Claims Liaison, along with the claim package described below.

3. When a Claims Liaison is the first person in the Company to receive a new claim, the Claims Liaison should immediately send the claim to the Pasadena Claim Center so it can be promptly acknowledged. At the same time, the Claim Liaison will forward the claim to: (a) the chief title officer for the appropriate county for a policy claim, (b) the county manager for an escrow claim, or (c) Lois Moses for an Account Servicing claim, to complete the claim package described below.

4. The chief title officer, county manager or account-servicing department will prepare a complete package regarding the claim and send it to the appropriate Claim Liaison. A complete package means:

(i) A detailed memo regarding the claim, i.e. a history of the file and particular property, an analysis of the validity of the claim, any communications with the insured or other parties relative to the claim, any recommendations regarding claim resolution, and any business or client considerations that should be taken into account in resolving the claim. Since this memo is prepared at the request of, and for submission to, attorneys for the Company in connection with a legal matter, the memo should be clearly labeled as, and treated as, a Confidential, Attorney-Client Privileged, and Attorney-Work Product Privileged Communication.
(ii) A complete set of all documents needed to analyze the claim, including color-coded maps and chain of title documents. A "Claim Information Checklist" and "New Claim Transmittal" form to assist in this regard are attached.

(iii) Two complete sets of all documents in the package.

Because of the time- sensitive nature of most claims, the county manager, chief title officer and account servicing should give these requests immediate priority. The completeness of the packages is also critical in order to alleviate any undue burden on the Claims Liaisons.

5. The package will be reviewed by the appropriate Claims Liaison. If additional documentation or information is required, they will obtain it from the appropriate local personnel If they feel it would be helpful to the Arizona Claim Team, the appropriate Claims Liaison will prepare a legal memorandum regarding the claim, highlighting any unique issues of Arizona law, any issues of special importance to the local once, and the name and phone number of the appropriate personnel for the Claims Team to contact for additional information.

6. The package and Claim Liaison’s legal memorandum will be sent to Steve Bauer in the Pasadena Claims Center. The Claim Liaison will retain one complete copy of the package.

B. Follow-Up.

1. When a claim is opened, the responsible Arizona Claim Team member will forward a copy of the claim information sheet to the appropriate Claims Liaison. If additional file documentation/information is needed, the Claim Team member will contact the person designated by the Claims Liaison. When Claim Team members need help regarding applicable Arizona law, selection of outside counsel, settlement, or other issues, the Claims Liaisons will assist them.

2. The Claim Team members will forward to the appropriate Claims Liaison copies of correspondence relevant to the claim and notice that a claim has been closed. The Claim Liaison will send a copy of the claims closure notice to the County Manager or Account Servicing department, as applicable.

III. Selection of Outside Counsel.

Scott Peterson and Diane Flaaen will develop a list of outside counsel that they recommend to the Arizona Claim Team.

The memoranda that the Claims Liaisons send to Pasadena with the claims package will indicate whether the County Manager desires to give input regarding the selection of outside counsel for a particular claim.

The Claims Team members will consider the Claims Liaisons' recommended-attorney list and the County Manager's input in selecting outside counsel. However, the Claim Team members may decide to select other counsel when they deem it in the best interests of the Company to do so. The ultimate responsibility for deciding to retain, and selecting, outside counsel rests with the Claims Department.

IV. Miscellaneous Matters.

A. Ordinarily, the Arizona Claim Team will only be provided with photocopies of relevant escrow and title files. However, original files must be provided when the Claim Team member specifically asks for the original files.

B. As a courtesy, the Claims Team member will call the appropriate Claims Liaison whenever there is a reserve increase over $50,000. This call is in addition to the written notice that the Claims Department gives whenever there is such a reserve increase. The written notice should be sent to the Claims Liaison, who will then notify the County Manager of the increase.

C. The procedures above do not apply to Small Claims. They will continue to be handled under the procedures set out in LandAmerica Claims Administration Bulletin No. 1, titled "Small Claims Memorandum to Claims Center Managers / Regional Controllers (9/29/98). A copy of that Bulletin is available in the Claims Section on the LandAmerica Intranet Site.

Enclosures

New Claim Checklist

1. Set forth, in writing, the nature of claim and the factual background of the claim. 

a. Identify the parties (insured, insured’s successors in interest, adverse claimant, principals of insured or adverse claimant companies), and their attorneys, reflecting addresses and telephone numbers. 

b. Provide relevant information regarding the relationships among the parties. 

c. Identify the type of property involved in the claim, how it is being used, and the extent to which it has been developed. 

d. Explain any political or business considerations involved in the claim. 

e. Identify other parties who might have information or expertise to assist in the investigation of the claim. 

2. Furnish the following documentation: 

a. Owner and mortgagee policies of title insurance. 

b. Any other related policies of title insurance issued. 

c. Any commitment or binder issued prior to the issuance of the policies. 

d. Run sheet. 

e. Title opinion. 

f. Relevant instruments in the chain of title of the insured. 

g. Relevant instruments in the chain of title of the adverse claimant, including any instruments reflecting the interest being asserted by the adverse claimant. 

h. Pertinent correspondence from the closing of the transaction. 

i. Current correspondence relating to the claim. 

j. Relevant plats of survey of the insured and adjoining tracts. 

k. Pertinent affidavits and agreements relied upon in the issuance of the policy. 

l. Sketches or other visual representation depicting the nature of the claim.
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Please complete the form and save it to your computer. Then, print the completed form, attach it to your documentation and send to the appropriate Claims Center for your property State.
 FORMCHECKBOX 
  Commonwealth Land Title Insurance Company
   
 FORMCHECKBOX 
   Lawyers Title Insurance Corporation

 FORMCHECKBOX 
  Transnation Title Insurance Company


 FORMCHECKBOX 
  Other      
NEW CLAIM TRANSMITTAL

Agent/Branch Name:      

Unit No:          
Contact:       
Address:      
     
Telephone:       


Facsimile:      

POLICY NUMBER: 
     



POLICY AMOUNT:      

POLICY TYPE:      



PROPERTY TYPE:      

PROPERTY DESCRIPTION/ADDRESS (please include State):      

     

INSURED:      

STATEMENT OF CLAIM AS REPORTED BY INSURED:


     

Please check off and attach the following documentation as necessary:


 FORMCHECKBOX 

Owner and mortgagee policies of title insurance and any other related policies of title insurance issued


 FORMCHECKBOX 

Any commitment or binder issued prior to the issuance of the policies


 FORMCHECKBOX 

Run sheet


 FORMCHECKBOX 

Title opinion


 FORMCHECKBOX 

Relevant instruments in the chain of title of the insured or of the adverse claimant, including any instruments reflecting the interest being asserted by the adverse claimant


 FORMCHECKBOX 

Pertinent correspondence from the closing of the transaction


 FORMCHECKBOX 

Current correspondence relating to the claim


 FORMCHECKBOX 

Relevant plats of survey of the insured and adjoining tracts


 FORMCHECKBOX 

Pertinent affidavits and agreements relied upon in the issuance of the policy


 FORMCHECKBOX 

Sketches or other visual representation depicting the nature of the claim

COLLATERAL ASSIGNMENTS OF MORTGAGES AND DEEDS OF TRUST

A.  Exceptions
When writing an exception for a collateral assignment, it should be a part of the write-up for the mortgage or deed of trust.  Unless we are going to insure an assignment of the mortgage/deed of trust, do not call for a release of the collateral assignment.  A full release or reconveyance of the mortgage/deed of trust will serve to extinguish the collateral assignment.

B.  Foreclosure
When a mortgage/deed of trust is foreclosed, the collateral assignment will survive the foreclosure if the mortgagee/beneficiary takes title to the property.  You should therefore show Code C6 when describing the deed of trust in a Guarantee (Schedule A) and, in a policy commitment, make a requirement for release of the collateral assignment if the mortgagee/beneficiary takes title.  If a third party acquires title based on a foreclosure action, then the collateral assignment falls and has no further effect on the title.

For a further discussion of the effect of a foreclosure or deed-in-lieu on a collateral assignment, see the topic “Collateral Assignments (Deeds of Trust or Mortgage)” in the Guide to the Code Book.

C.  Policy Issuance
Underwriting guidelines for the types of policies that may be written to insure collateral assignments are set forth in the Guide to the Code Book under the topic headings “Collateral Assignments (Trusts)” and “Collateral Assignments (Deeds of Trust or Mortgage).”

D.  Subdivision Trusts/Agreements for Sale

Whether a collateral assignee is bound by the time sales provisions in a trust agreement, such that the assignment fails when a payoff deed is recorded, depends on the date of the assignment.  If a contract for sale was entered into prior to the date of the collateral assignment, the assignee is automatically bound by such provision.  If the contract is entered into after the date of the assignment, however, the contract would probably be subject to the assignment and, if the collateral assignment was foreclosed, the buyer’s rights under the contract may cease.

Accordingly, you should carefully examine each recorded collateral assignment to determine whether it contains language authorizing the trustee to continue to enter into contracts of sale and execute deeds upon consummation of such contracts, free and clear of the collateral assignment.  (Attached as Exhibit “A” is language used in a collateral assignment which would be sufficient.) If the assignment does not contain such language, show it as an exception in the policy.  Any questions as to the adequacy of such language should be directed to your CTO/ATO or a Service Center Underwriter.

If the assignment does not contain sufficient language but the trust department holds in its files a separate letter of instruction authorizing it to act in the above manner, then upon the trust department furnishing to you assurance of those facts, you may issue the policy without reference to the assignment.  

This procedure applies only to collateral assignments in which a LandAmerica company is named as trustee and has recorded the assignment.  If another company or individual has recorded the collateral assignment of beneficial interest, show it as an encumbrance.

For additional information on collateral assignments and trusts or agreements for sale, see the topics “Agreement of Sale” and “Collateral Assignments (Trusts)” in the Guide to the Code Book.

Exhibit “A”

Sample language used in collateral assignment:

Prior to any default by Assignor, as hereinafter defined, in connection with the property held in Trust, Assignee hereby authorizes Trustee:

(a)
to accept instructions directly from Assignor with respect to sale of any property held in Trust;

(b)
to convey title to any real property, pursuant to the terms of a Contract, free and clear of the lien of this Collateral Assignment; and

(c) 
to apply and disburse funds realized from the sale of real property as provided in Section IX of the underlying Trust Agreement; except, however, upon notification in writing to Trustee by Assignee of a default by Assignor under this Collateral Assignment, under any Promissory Note secured hereunder or under the Agreement, Trustee shall act in regard to the matters described in (a) and (b) of this paragraph only upon the instruction of Assignee and shall hold all funds and disburse them at the sole direction of Assignee and for its benefit.

Notwithstanding any provisions to the contrary contained herein, the Trustee shall be entitled to execute and deliver all instruments and perform all acts necessary or appropriate to the completion of any sale made pursuant to and in accordance with the terms and conditions of the aforementioned Trust Agreement and this Collateral Assignment free and clear of the lien of the within Collateral Assignment notwithstanding any subsequent default of the Assignor hereunder or foreclosure of its interest hereunder accruing after such sale.

(For additional information, see the topics “Agreement of Sale” and “Collateral Assignments (Trusts)” in the  Guide to the Code Book.)

COMMUNITY PROPERTY – PENDING DIVORCE PROCEEDINGS

Arizona’s community property laws require the joinder of both spouses in order to acquire, sell or encumber an interest in real property.  (A.R.S. §25-214.)   A disclaimer deed is therefore generally required if one spouse is to acquire property as his/her sole and separate property.  There is a limited exception to this rule, however, when spouses are in the process of divorce.  Pursuant to A.R.S. §25-213, “after service of a petition for divorce,” the following rules apply:

1.  One spouse can acquire property without joinder of the other spouse and, 

     IF the petition results in a decree of divorce, the property becomes 

     the sole and separate property of the acquiring spouse.


2.  One spouse can execute a deed of trust encumbering property acquired after 

     service of the petition and, IF the petition does NOT result in a decree of divorce,

     the deed of trust will still encumber the real property and bind the community.

In other words, one spouse can acquire and/or encumber real property without obtaining a disclaimer deed from the other spouse IF a petition for divorce has been served on that spouse.  

Based on these statutes, should we handle such a transaction, we will not require a disclaimer deed.  Rather, the commitment for the lender’s policy will call for a copy of the Petition for Dissolution of Marriage and a showing that the petition was served on the other spouse.  On the owner’s policy, exception will be taken for possible rights of the non-disclaiming spouse in the event no decree of divorce is entered.

COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

A.R.S. §33-431 enables married couples to hold title as community property with right of survivorship.  The statutory  provisions and our procedures for addressing this manner of holding title are as follows:

A.
Creation/Acceptance.  A community property with right of survivorship estate can only be created by express language in the vesting document.   Consequently, the attached Warranty Deed (Community Property with Right of Survivorship), Acceptance of Community Property with Right of Survivorship (Deed) and Acceptance of Community Property with Right of Survivorship (Deed of  Trust) must be used whenever parties take title as community property with right of survivorship.  (For deed of trust situations, you will need to follow the additional steps set forth in Part A (Acceptance on Deeds of Trust) in the Joint Tenancy memo in this Manual.)

B.
Straw Party.  A husband and wife need not transfer title to a straw party in order to change the manner in which they currently hold title.  We can prepare deeds for parties who wish to change the ownership of their property from community property, joint tenancy with right of survivorship, or sole and separate property to community property with right of survivorship, provided we are title insuring a current, open transaction.  The attached forms should be used for this purpose.  Any deed prepared under these circumstances must also include the corresponding exemption from the Affidavit of Real Property Value.  A.R.S. §11-1134.B.10 provides that the Affidavit does not apply to transfers “from a husband and wife or one of them to both husband and wife to create an estate in community property with right of survivorship.”

C.
Termination.  Community property with right of survivorship may be terminated in two ways: (a) upon the entry of a divorce decree (and expiration of the appeal period) or (b) by recording an “Affidavit Terminating Right of Survivorship.”  The Affidavit must be recorded in the county where the real property is located, describe the instrument creating the right of survivorship, set forth the stated intent by one of the spouses to terminate the survivorship right and be executed under oath by that spouse.  

Recording the Affidavit extinguishes only the survivorship aspect of the property.  It does not extinguish the community property interest of either spouse.  Consequently, if the survivorship element has been terminated by divorce, we should vest title as “A, an unmarried man, as to an undivided 1/2 interest, and B, an  unmarried woman, as to an undivided 1/2 interest.”  If the survivorship element has been terminated by a recorded Affidavit, we should vest title as “A and B, husband and wife” and treat the estate solely as community property.

D.
Joinder.  The interest of a spouse held as community property with right of survivorship cannot be conveyed or encumbered without joinder of the other spouse.

E.
Decedent’s Interest.  When asked to insure the sale by a  surviving spouse of property held as community property with right of survivorship, we require only a certified copy of the death certificate.

F.
Retroactivity.  The effective date of A.R.S. §33-431 is January 1, 1995.  Therefore, any deeds recorded on and after January 1, 1995, declaring that a husband and wife take property as community property with right of survivorship are valid under the statute.

WHEN RECORDED MAIL TO:

Escrow No.

WARRANTY DEED

COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

For the consideration of Ten Dollars, and other valuable considerations,

do/does hereby convey to

the following real property situated in the county of ___________________, State of Arizona:

  See Exhibit A attached hereto and made a part hereof.
SUBJECT TO: Current taxes and other assessments, reservations in patents and all easements, rights of way, encumbrances, liens, covenants, conditions, restrictions, obligations and liabilities as may appear of record.

And I or we do warrant the title against all persons whomsoever, subject to the matters above set forth.

The Grantees by signing the acceptance below or attached evidence their intention to acquire said premises as community property with right of survivorship and NOT as joint tenants and not as tenants in common.

Dated:

Grantees





Grantors

______________________________________       
____________________________________

______________________________________        ____________________________________

Include acknowledgments and Exhibit A.

WHEN RECORDED MAIL TO:

Escrow No.

ACCEPTANCE OF COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

(DEED)

___________________________________ and __________________________________, each being first duly sworn upon oath each for himself or herself and jointly but not one for the other deposes and says,

THAT I am one of the Grantees named in that certain Deed attached hereto and which is dated ________________________, and executed by __________________________________ as Grantors, to _____________________________________ and _____________________________________, as Grantees, and which conveys certain premises described as:

  See Exhibit A attached hereto and made a part hereof.
to the Grantees named therein, not as Tenants in Common, not as a Community Property Estate, nor as Joint Tenants with Right of Survivorship, but as Community Property with Right of Survivorship.

THAT each of us individually and jointly as Grantees hereby assert and affirm that it is our intention to accept said conveyance as such Community Property with Right of Survivorship and to acquire any interest we may have in said premises under the terms of said Deed as Community Property with Right of Survivorship.

Dated:

BUYERS:
______________________________________
____________________________________

Include acknowledgments and Exhibit A.

WHEN RECORDED MAIL TO:

Escrow No.

ACCEPTANCE OF COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

(DEED OF TRUST)

___________________________________ and __________________________________, each being first duly sworn upon oath each for himself or herself and jointly but not one for the other deposes and says,

THAT I am one of the Beneficiaries named in that certain Deed of Trust attached hereto and which is dated __________________________, and executed by ___________________________________  as Trustor to ___________________________________ as Beneficiaries, and which secures an interest in that certain property described as:

  See Exhibit A attached hereto and made a part hereof.
To the Beneficiaries named therein, not as Tenants in Common, not as a Community Property Estate, not as Joint Tenants with full Right of Survivorship, but as Community Property with full Right of Survivorship.

THAT each of us individually and jointly as Beneficiaries hereby assert and affirm that it is our intention to accept said interest as such Community Property with full Right of Survivorship and to acquire any interest we may have in said premises under the terms of said Deed of Trust as Community Property with Right of Survivorship.

Dated:

SELLERS:

______________________________________    ______________________________________

Include acknowledgements and Exhibit A.
CONDOMINIUMS

A.  Assessment Liens
See the Homeowners Associations and Condominiums memo in the “H” section of this Manual.

B.  Common Elements
Common elements may be conveyed or encumbered but to do so requires the approval of persons entitled to cast at least 80% of the votes in the association, unless the Declaration requires a higher percentage.  If, however, any limited common element is allocated to a unit owner(s), all such owners must agree to the conveyance or encumbrance.  Any conveyance or encumbrance not meeting these requirements is void.  (A.R.S.§33-1252.)  Accordingly, you should refer all transactions involving common elements alone to your Service Center Underwriter, State Agency Underwriter or the Legal Department.

C.  Guarantees
See the Homeowners Associations and Condominiums memo in the “H” section of this Manual.

D.  Judgment Liens
A judgment against the association is not a lien on the common elements but is a lien against each of the units.  If, however, a creditor has encumbered the common elements pursuant to A.R.S. §33-1252, above, then the creditor must exercise its rights against the common elements before enforcing a judgment lien against the units.  Partial releases of a unit may be obtained by a unit owner’s payment of a statutorily designated portion of the lien.  (A.R.S. §33-1257.)

E.  Resale of Units:  Information Disclosure – Statement of Violations
See the Homeowners Associations and Condominiums memo in the “H” section of this Manual.

F.  Rights of Secured Lenders
The Declaration may require that secured lenders, including sellers under Agreements for Sale, approve specified actions of the association or unit owners.  We therefore need to be familiar with the contents of the Declaration.

CORPORATIONS

A.
Defunct.

1.
Reinstatement.  A.R.S. §§10-1422, 10-1531 and 10-11422 state that a corporation – foreign, domestic or non-profit – has three years to apply for charter reinstatement from the time of the issuance of the Certificate of Revocation by the Corporation Commission.

2.
Trustee’s Sale/Litigation Guarantees.  For information on preparing trustee’s sale or litigation guarantees for defunct corporations, see the memo Guarantees – Trustee’s Sale and Litigation in this Manual and the topic “The Naming of Parties” in the Guarantee Manual.

B.
Other Resources.


For a discussion of corporations generally and additional information on defunct corporations, see the topic “Corporations” in the Guide to the Code Book.

COURTESY RECORDINGS

The following procedure must be followed when a client requests that documents be recorded as a courtesy:

1.
The attached Courtesy Recording Instructions form must be completed and signed by the customer.  If the attached form is not used, the instruction must include the following:

a.
The following documents are to be recorded as a courtesy only (list the documents).

b.
The courtesy recording instructions are to be attached to and recorded with each document being recorded.

c.
_______________________ [the LandAmerica company recording the documents](hereinafter the “Company”) is relieved of liability and responsibility as to the condition of title of the property affected.

d.
The Company is relieved of any responsibility as to the validity, sufficiency and effect of documents recorded.


e.
Name and location of the Company’s branch office.

2.
The client must make a check payable to the County Recorder.

3.
The Courtesy Recording Instructions must be attached to, and recorded with, each document to be recorded.  Recording desk personnel are NOT to accept courtesy recordings for recording if the Courtesy Recording Instructions are not attached.

This service is provided as a professional courtesy for OUR clients and should only be used for clients with whom you have a working relationship. (For other individuals, when declining to handle such a recording, the escrow officer may provide them with a Courtesy Recording Letter found in Impact, Section 8, Title.)

Further, it is not our responsibility to critique the courtesy recording but simply to send it to the recorder’s office.  We also should not notarize any documents in conjunction with an accommodation recording, except for those matters involving a client with whom you have a working relationship.

COURTESY RECORDING INSTRUCTIONS
To: _______________________________________

The following documents, along with the applicable recording fee, are handed to you for recording in the office of the ______________________ County Recorder, as a courtesy only.  The undersigned understands and acknowledges that __________________________________ (the “Company”) is acting in the capacity of messenger only, without consideration, and relieves the Company of any liability or responsibility regarding the validity, sufficiency and effect of said documents or the condition of title to the property described therein.  The undersigned further acknowledges that these Courtesy Recording Instructions will be attached to and recorded with each of the following documents:

	Document:
	First Party:
	Second Party:
	Recording Fees:

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	Total:
	


The undersigned hereby acknowledges that title insurance may be obtained by purchasing an owner’s or lender’s policy of title insurance, as may be appropriate, at the Company’s regular rates for its policies or guarantees.

Date:  ____________________

Signed:  _________________________________







Signed:  __________________________________

CREDITOR’S RIGHTS EXCLUSION

Although the ALTA reformed its Creditor’s Rights Exclusion in 1992, we continue to receive a regular dose of requests to delete it by endorsement.

Requests to delete the Creditor’s Rights Exclusion in either the Owner’s or Lender’s policy can be underwritten by CTOs/ATOs.

There are some specific areas, however, in which approval by a Service Center Underwriter, State Agency Underwriter or the Legal Department is required before the CTO/ATO can consent to delete the Exclusion:

1.
Transactions in which there is a relationship between the buyer and seller, i.e., A sells to ABC partnership.


2.
Deed-in-lieu transactions.


3.
Policy issued to grantee in trustee’s deed.

4.
Loan transactions in which the lender has an interest in the borrowing entity, i.e. ABC partnership is the borrower and B corporation is the lender.

If you elect to delete the Exclusion, an Endorsement No. 7 as attached should be used.  The endorsement should be issued at no charge.

ENDORSEMENT

Attached to Policy No. ________________

Issued by

______________________________________________

The provisions of said policy are hereby modified and amended as of the date hereof as to the following matters and none other:

Exclusion No. (4 owner’s, 7 lender’s) is hereby deleted.

Insert appropriate number

The total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face amount of this policy and costs which the Company is obligated under the Conditions and Stipulations thereof to pay.

This endorsement is made a part of said policy and is subject to the Exclusions from Coverage, Schedules, Conditions and Stipulations therein, except as modified by the provisions hereof.

This endorsement is not to be construed as insuring the title to said estate or interest as of any later date than the date of said policy, except as herein expressly provided as to the subject matter hereof.

Dated:

___________________________________________

By: ___________“SPECIMEN”__________________

ENDORSEMENT L.T.A.A. NO. 7 (Rev 4-90)

Policy Amendment

DEEDS OF TRUST

A.
Trustees and Trustees Sales.

Numerous revisions were made to the Arizona deed of trust statutes in 1996.  Four of the revisions worth noting, which became effective July 20, 1996, are as follows:

1.
The statute clarifies that if a trustee is not designated in the deed of trust, the beneficiary  may appoint a “successor trustee.”  We have previously interpreted the statute as allowing such designation of a trustee if one is not initially named.  The statue now verifies that process.  (A.R.S. §33-804A.)

2.
The trustee’s sale is deemed to be completed upon payment of the bid price.  The subsequent execution, delivery and recordation of the trustee’s deed is expressly characterized as a “ministerial act.”  (A.R.S. §33-810A.)  This characterization is intended to allow issuance of a trustee’s deed if the trustor files bankruptcy after payment of the bid price, but before issuance or recordation of the deed.  Whether the courts will uphold this interpretation under the bankruptcy laws is questionable.  Consequently, we will still require a court order prior to insuring a trustee’s deed issued or recorded during a pending bankruptcy.

3.
The statute confirms that a trustee’s deed is taken subject to all liens, claims or interests having priority over the foreclosed deed of trust.  (A.R.S. 33-811.E.)

4.
The amount needed to reinstate a deed of trust has been expanded to include not only attorney’s fees incurred in relation to the trustee’s sale proceedings, but also the payment of expenses and reasonable attorney’s fees incurred “in protecting and preserving the beneficiary’s interest in the trust property.”  We have previously had numerous inquiries whether it was appropriate to include these latter fees in reinstatement amounts.  The statute clarifies that they are now permissible.  (A.R.S. §33-813B.)  

B.
Release Provisions.

The Arizona Court of Appeals has refused to enforce release provisions contained in an addendum to a recorded deed of trust that was signed only by the trustor and not by the beneficiaries.  In that case, the trustor sued to compel the release and reconveyance of 45.7 acres under a deed of trust.  The Court held that the beneficiaries, as the parties charged with the addendum’s acreage-release obligations, were required under the statute of frauds to sign the addendum.  Because they had not done so, the statute of frauds barred the trustor from enforcing the release provisions against the beneficiaries.  Passey v. Great Western Associates II, 174 Ariz. 420, 850 P.2d 133 (App. 1993).

As a result of this decision, whenever a transaction involves a deed of trust that contains release provisions, we need the signatures of all beneficiaries on the deed of trust and any applicable addendum or supplement.

DEFAULT JUDGMENTS

It is our practice to not insure a title that is based upon a default judgment if service was obtained by publication and the judgment is less than 1 year old.

Rule of Practice:

When title is based upon a judgment and the judgment is less than 1 year old, the examiner must make an examination of the proceedings leading up to that judgment.  If the examination discloses that service was by publication, hence a default judgment, the judgment cannot be relied upon as vesting title.  When encountering this situation, there are two solutions:

1.
Require a deed from the party whose interest was reportedly eliminated by the judgment; or


2.
Place an exception in Schedule B reading as follows (Code A6A):

“RIGHTS OF THE DEFENDANTS in the action shown below, should it be held or claimed that the process of service (publication) was improper:

County

Case Number

Plaintiff

Defendant

Judgment entered

Recorded

Document No.

Docket

Page”


Should the prevailing party transfer the title by a quit claim deed, you cannot insure the title so transferred, even if the 1 year period has elapsed, without approval from a Service Center Underwriter, the State Agency Underwriter or the Legal Department.

You may, however, continue to rely on any judgment (default or otherwise) in which there was personal service on the parties.

DES LIENS

Pursuant to A.R.S. §23-733.E, DES has a lien against real property of a successor employer for unemployment taxes unpaid by the predecessor employer.  This lien is expressly made subordinate to mortgages.  Under Arizona law, however, a deed of trust does not qualify as a mortgage for purposes of this statute and, therefore, is not entitled to priority over a DES lien for unpaid unemployment taxes.  See Levy v. ADES, 643 P.2d 704 (l982).

This priming of the deed of trust can only happen on commercial property where the business and the property pass to a new owner, with the prior owner leaving unpaid unemployment taxes for which the successor employer (owner) becomes liable.

It may be extremely difficult to ascertain from the record that this situation exists.  Accordingly, when dealing with commercial property on which there is a deed of trust and a DES lien for unemployment taxes, and the priority between the two is at issue, the DES lien is to be given priority over the deed of trust.  The DES lien must therefore be released or subordinated before we will insure the deed of trust in the first lien position.

NOTE:  THE DATE OF RECORDING HAS NO BEARING.  UPON FORECLOSURE OF A DEED OF TRUST WITH A JUNIOR DES LIEN, UNDER THE FOREGOING CONDITIONS, DO NOT CONSIDER THE DES LIEN WIPED OUT.

DOCUMENTS SUBMITTED BY PARTIES PRE- AND POST-CLOSING

There are two common situations involving receipt of documents from the parties that are of great concern to us in terms of avoiding claims.  You need to be alert to these situations:

A.
Pre-Closing:  Creation of new easements or restrictions.


The first situation involves matters disclosed or created by our closing documents.  The primary example is when new easements or restrictions are created either by the documents conveying or encumbering the subject property, or by separate documents that specifically create new easements or restrictions.  In such a situation:

1.  The buyer and seller should be aware that these matters will be shown as Schedule B exceptions in the owner’s policy.  You will therefore need to obtain their signatures on  an escrow supplement containing the following language:

Seller(s) and Buyer(s) acknowledge that the following matter will be shown as a Schedule B exception in Buyer’s title insurance policy: _______________.

2.  We cannot assume that a lender will be aware of these additional exceptions, which will be shown in its policy.  Therefore, you must secure the lender’s approval before sending the recording package down to record.  
3.  The Recording Desk or title officer will pull any package that lacks the proper acknowledgment/approval as to any additional Schedule B exceptions.

B.
Post-Closing:  “Holding” policies pending recordation of subsequent documents.


The second situation involves customers who request that we “hold” their policy until they have given us additional documents (most often subordination agreements) which are not presently available for recording with the closing package.


In this situation, we will issue the policy reflecting the condition of title as of the closing date.  The policy will therefore show the particular matter as an exception to coverage in Schedule B, Part I.  Then, when the requested document is subsequently recorded, we can “update” the policy by issuing an endorsement moving the matter from Schedule B, Part I, to Schedule B, Part II.  Any fee charged for the endorsement should be determined and agreed to at the time of closing.  The following language can be used on an L.T.A.A. Endorsement No. 7 for loan policies:

“The encumbrance shown as Exception No. ___ of Schedule B, Part One was subordinated to the lien of the insured Deed of Trust described in Paragraph No. 3 of Schedule A, by Subordination Agreement recorded ______________ in Document No. __________________ .

Furthermore, by virtue of said Subordination, the aforesaid encumbrance is hereby moved from Part One to Part Two of Schedule B.”

DOUBLE ESCROWS

The term “double escrow” includes not only situations where the purchase escrow is being funded with the proceeds of the sale escrow but also situations where the escrows do not close simultaneously or are handled by different companies.  While many of these transactions are legitimate, double escrows can raise significant concerns.  These concerns are addressed in the  memos prepared by West Region Underwriting Counsel and Home Office, which are attached hereto as Exhibits “A,” “B” and “C,” respectively.  Please review these memos.  As a result of the issues raised in them, you must immediately bring any double escrow transaction to the attention of your Service Center Underwriter or CTO/ATO, who will address the matter with the County Manager or, in Maricopa County, the Manager Escrow Operations or Branch Operations Manager, for ultimate approval by the Legal Department.  For agents, the CTO should address the matter with the State Agency Underwriter.

DOUBLE ESCROWS

“Double escrows” are dangerous because of the possibility that 1) a seller has been misled into selling the property for too little, 2) a buyer has been misled into purchasing for too much or 3) a lender and/or an assignee have been misled to loaning on property whose value has been artificially inflated. Escrow holders should not be liable in these situations, but if a lawsuit is filed, it will not matter whether you win or lose at trial - you will spend so much money in attorney’s fees that even if you win, you lose. On the other hand, most of these are legitimate transactions.

Note that the term “double escrow” includes the classic case where the purchase escrow is being funded with the proceeds of the sale escrow, but it also includes variations where the escrows do not close simultaneously and even where the escrows are handled by different companies.

Deciding whether to handle a double escrow must be done on a case-by-case basis. The attached supplemental instructions are tools that can be used in deciding whether we will handle any part of the double escrow. However, obtaining these signed instructions does not necessarily mean we can automatically handle the transaction. We still need to make our decision after considering the entire situation.

One of the supplemental instructions is a disclosure that the property is being re-sold for a profit. The second is a disclosure of the exact amount of both sales. Generally, if the sales price on the second sale is more than about 120% of the amount of the first sale, the underwriter may call for acknowledgements from the parties that the intermediary is purchasing/selling at a “profit”.

Generally, if the second sale is more than about 150% of the amount of the first sale, the underwriter may call for the parties to acknowledge the specific prices.

If the customers do not want to sign the supplemental instructions, we will very likely decide not to handle the title or escrow for either leg of the transaction.

The parties we need to sign the acknowledgments are the:

Seller,

Buyer,

Lender and

Lender’s assignee.

I realize that you do not always know who the lender’s assignee will be, but very often you do.

Exhibit “A”

SUPPLEMENTAL INSTRUCTIONS

Date: _________________________

Title/Escrow No.: _______________

To: ____________________________________

The parties acknowledge that the subject property is simultaneously being acquired through ____________________________ Company Escrow No. ______________ and sold at a profit through ____________________________ Company Escrow No. ______________.

All other terms and conditions remain the same.

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

SUPPLEMENTAL INSTRUCTIONS

Date: _____________________

Title/Escrow No.: _______________

To: ____________________________________

The parties acknowledge that the subject property is simultaneously being acquired for a purchase price of $_________________ through _________________________________ Company Escrow No. ______________ and sold for a sales price of $_________________ through _________________________________ Company Escrow No. ________________.

All other terms and conditions remain the same.

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

[LOGO DELETED]
INTEROFFICE MEMORANDUM

Date:

July 31, 1 997

To:

See Distribution

From:

John P. Rapp

Subject:
FRAUDULENT REAL ESTATE TRANSACTIONS

The real estate industry has recently experienced a number of well publicized "scams” involving what are frequently referred to as "flips.” In most instances, a property will be bought and resold either on the same day or within a matter of days. The initial sale will be for a legitimate consideration representing the fair market value of the property. The second sale will be at a substantially inflated price with mortgage financing representing substantially all or all of the purported consideration. The inflated price and correspondingly inflated mortgage amount will be supported by questionable appraisals. The first buyer will frequently be a real estate company, purportedly investing in vacant and/or substandard residential properties. The second buyer will frequently be a nominee or "straw” buyer, never intended to be the real owner. The mortgage made by the second buyer will often be to a mortgage broker or mortgage banker, who will in turn have presold the loan to the investor or "table lender." Ultimately, the scheme collapses when the purchase money mortgages go into default. In some instances, the scheme will involve substantial numbers of properties located within an area of declining values.

Although the title insurer is a remote party, neither responsible for nor involved in the fraud, nonetheless, we want to distance ourselves completely from these types of transactions. Each of our Regions should immediately prepare Bulletins for our Offices, Agents and Approved Attorneys reminding them to immediately notify a designated Office once they become aware of any suspicious circumstances.

/ksf

Fraud RE Trans
Exhibit “B”

[LOGO DELETED]
Interoffice Memorandum
Date:

December 19, 1997

To:

Distribution

From:

Eric B. Salter

Subject:
Double Escrows

Effective immediately, no policy may be issued in any transaction involving a double escrow without approval from the regional underwriting department.  Approval is also required for the Company to act as escrow holder in any such transaction.  Though it has always been standard practice to exercise caution in these transactions, we have decided to require regional approval because it appears that the fraudulent use of double escrows is becoming more common.

In a typical double escrow, A sells the property to B, and B then resells the property at a higher price to C, who often obtains a purchase-money loan.  The second escrow usually closes concurrently with the first escrow or within a short time thereafter.   Some of these transactions are legitimate, but others have a fraudulent purpose.  Depending on the circumstances, the intended victim may be the seller in the first escrow or the buyer in the second, but more commonly it is the lender, or even another lender who buys the loan after closing.

For example, in one type of fraudulent scheme, B purchases the property from A at fair market value, then conspires with the second buyer, C, to artificially inflate the price on the second sale.  The object is to get C’s purchase-money lender to make a loan that exceeds the first sale price.  The first seller, A, is paid from the loan proceeds, and B and C pocket the difference.  Sometimes the lender is working in concert with B and C, in which case the fraud occurs after closing, when the inflated loan is sold to another lender at face value.

Some fraudulent schemes can be avoided by insisting on full disclosure to all parties, but this does not help where the intended victim is not a party to either escrow, as in the case where the loan is sold to a third-party lender.

Normally the Company will not be responsible for the losses that result from these fraudulent schemes, but we should nevertheless be cautious to avoid becoming an unwitting participant.

Copies of this memorandum should be distributed to all title officers, escrow officers and sales representatives.

EBS:jm

Exhibit “C”

DUE ON SALE CLAUSE

The following should answer some of the questions we receive on the effect of a due on sale clause in notes and mortgages/deeds of trust:

1.  Federally chartered institutions may enforce due on sale clauses at the time of a sale regardless of when the loan was made.

2.  As to all other lenders, due on sale clauses are enforceable except as to those loans made between July 8, 1971 and October 15, 1982, the so-called “window period.”

3.  As to “window period” loans, due on sale clauses will be enforceable after October 15, 1987.

To expand on paragraph 2, a due on sale clause is enforceable on any loans made prior to July 8, 1971, which contain the clause.  The due on sale clause is not enforceable on loans made between June 8, 1971 and August 15, 1982.  For loans made during the window period, the grace period that prohibits enforcement of the clause was extended to October 15, 1987.

On loans made after October 15, 1982, the due on sale clause is enforceable.

EASEMENTS

A.
Restrictions and Conditions.

When insuring an easement, be certain to show liens and encumbrances against the burdened property (the “servient tenement”) in Schedule B, unless consents of the lienholders/encumbrancers have been secured and recorded.  The easement may also be burdened with restrictions and conditions.  If the instrument describing the grant of easement imposes conditions and restrictions on the use of the easement, the conditions and restrictions should be shown in Schedule B using the following exception (Code E-8):

“RESTRICTIONS AND CONDITIONS contained in instrument creating easement described in Schedule A:


Recorded in Document No.


Recorded in Docket 


Page


Affects Parcel No.”

You should carefully examine all instruments pertaining to easements for unusual phrases that might have a bearing on the insurability of the easement and bring any such phrases to the attention of your supervisor for help in determining whether they affect the insurability of the easement.

B.
Taxes.

A.R.S. §42-18115 provides that “[t]he sale of a real property tax lien does not extinguish any easement on or appurtenant to the property.”  Based upon this statute, any commitment and policy issued following a tax foreclosure action and issuance of a treasurer’s deed should continue to show all easements regardless of when they were created.

When insuring an appurtenant easement, however, we take a somewhat more conservative approach.  First, a tax search on the servient tenement must be done.  If there are unpaid taxes prior to the recording of the easement to be insured, we must require those taxes be paid or show them as an exception in Schedule B of the policy.  We will rely on A.R.S. §42-18115 for taxes coming due after the recording of any easement and no requirement or exception for payment of those taxes is necessary.

C.
Other Resources.

For further discussion of easements, see the topics “Easements – Some Unusual Cases,” “Easements in Schedule A,” “Easements in Schedule B” and “Rights of Way” in the Guide to the Code Book and the memos on Access and Subdivisions in this Manual.

ENDORSEMENTS

A.
ALTA Loan Policy – Endorsement Over Exclusion 3(a).
You must examine carefully any request to endorse the ALTA Loan Policy to reconstrue the effect of Exclusion 3(a).  That provision excludes from coverage “[d]efects, liens, encumbrances, adverse claims or other matters:  (a) created, suffered, assumed or agreed to by the insured claimant.”  These requests may be based on two court cases which essentially held that a lender was not entitled to mechanic lien coverage when the liens resulted from the lender’s failure to make timely loan disbursements.  See Bankers Trust Company v. Transamerica Title Insurance Company, 594 F.2d 231 (10th Cir. 1979); Brown v. St. Paul Title Insurance Corporation, 634 F.2d 1103 (8th Cir. 1980).  See also Mid-South Title Insurance Corp. v. R.T.C., 840 F.Supp. 522 (W.D. Tenn. 1993).

The language which will probably be requested will have the net effect of insuring the soundness of the loan.  Any such requests should, therefore, be submitted to your CTO/ATO, Service Center Underwriter, State Agency Underwriter or the Legal Department for consideration.

B.
Colorado River Endorsement.

This endorsement applies to property located in Mohave County.  The title department should have copies of maps prepared by a California engineer that purport to show the most easterly and westerly boundaries of the Colorado River as they existed on various dates.  In addition, these maps show the boundary between the states of California and Arizona pursuant to the 1963 compact.

We will not insure any land lying west of the most easterly boundary of the Colorado River regardless of date, as shown by these maps.  Any lake that is shown on the map will be treated in the same manner.  In other words, if a lake, swamp or marsh appears to be created by the Colorado River, we will not insure any land lying west of the most easterly shoreline of the lake, marsh or swamp.

These maps must be posted correctly to our Geographical Index so that we may be made aware of any Colorado River problem in the future.

While we expect to adhere strictly to this policy, there may be extenuating circumstances or subsequent matters coming to our attention which will enable us to insure a particular parcel of land which might lie west of the boundaries, except state, referred to above.  We will, however, use an endorsement in the form attached to this memo in all preliminary reports and policies when the subject property fronts on the Colorado River, might reasonably be expected to have been created by artificial means, is or is claimed to be accretion, alluvion, dereliction, avulsion, reliction, exposed river bed or is unpatented.

It may not be possible to use the endorsement when we have previously issued a policy containing our old accretion exception.  We should, however, make every attempt to substitute this endorsement for the exception and, should we be asked to increase our amount of liability, we should always use the endorsement.  When we use the endorsement, a note should be made on the face of the office copy of both the preliminary report and the policy that:

“This policy contains the Colorado River Endorsement.”

We should not, under any circumstances, insure unpatented land (accretion land) until a court of law has established the status of the land and has determined its ownership.  The United States of America and State of Arizona, among others, should be defendants in any such action.  We should be particularly careful of metes and bounds descriptions which might include both patented land and unpatented land.  Here again, we do not want to extend any coverage whatsoever and should, by exception, exclude from coverage any portion of the subject land which is unpatented.  

C.
Comprehensive Endorsements, CC&Rs and Hazardous Waste.

The evolving law relating to hazardous waste and environmental cleanup led to creative strategies for obtaining title insurance coverage over these potential liens.  One such strategy was the recording of CC&Rs that specifically addressed the problems of environmental contamination.  When insurers then issued a 3R Endorsement, which insures against any violation of the CC&Rs, the insured could argue that we provided coverage for any environmental lien claim.

To address this problem, we modified endorsements LTAA No. 3 and 3R, and TA-AZ 7, 9, 100.5, 100.6, 100.12, 100.19 and 100.20.  These modifications essentially defined CC&Rs to NOT include covenants, conditions or restrictions relating to environmental protection or hazardous waste.

The old versions of these endorsements have been withdrawn.  In the event you are requested to issue one of the old forms, you must retype it on a number 7.  Because the potential liability is staggering, however, in order to issue such an endorsement, you must read all the CC&Rs for any problem language.  If you have any doubts, contact the Legal Department.  

D.
Developers Discount and Courtesy Rates.

The Developers Discount Rate cannot be applied to any premium for endorsements.  It can, however, be applied in those cases when there is the option of issuing an endorsement or a new policy.  This exception limits the discount to the LTAA #2, #10 and #21 Endorsements.

All other endorsements for which there is a fee are in the nature of additional coverages and no discount is allowed.

This same rule applies to the Courtesy Rate for other title insurers.

E.
Insuring Previously Insured Loans.


For the manner in which we can endorse another title company’s policy, see the memo on Insuring Previously Insured Loans in this Manual.

F.
3 and 3R Endorsements.

Whether to issue a 3R Endorsement in transactions where minerals are reserved from the description is an indemnity decision.  (See Arizona Policy and Endorsement Forms Manual.)  When, however, a Requirement (Code XR-7) is made on the title report concerning our unwillingness to issue the 3R Endorsement, but instead to issue the No. 3 Endorsement, it is imperative that escrow scrutinize the lender’s closing instructions to determine whether they are demanding the full 3R Endorsement.  If that is the case, the Requirement calling for the No. 3 Endorsement must be signed by the lender or a copy of the lender’s closing letter must be included in the recording package indicating the lender’s willingness to accept the No. 3 Endorsement.  Recording desk personnel are not to record any file including a note calling for the No. 3 Endorsement unless these requirements are met.

ENDORSEMENT

Attached to Policy No. ________________

Issued by

______________________________________________

The provisions of said policy are hereby modified and amended as of the date hereof as to the following matters and none other:


In addition to the exclusions from coverage described in Schedule B and the Conditions and Stipulations of this policy, there is further excluded from coverage, any liability for any adverse claim or claims by the United States of America, or any sovereign state thereof or any other parties to all or any portion of the land described in Schedule A which is unpatented or which has been created or which it is claimed has been created by artificial means or which is or is claimed to be accretion, alluvion, dereliction, avulsion, reliction, or exposed river bed.  This exclusion shall include any such claim or claims which are based upon litigation in the courts of a sovereign state, including the Federal Courts therein.  In addition, this company shall have no liability or obligation pursuant to Paragraph 4 of the Conditions and Stipulations of said policy to defend the insured in any litigation arising from claims based upon the matters shown in this endorsement, or reimburse said insured for costs, expenses or judgments arising out of said litigation.

The total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face amount of this policy and costs which the Company is obligated under the Conditions and Stipulations thereof to pay.

This endorsement is made a part of said policy and is subject to the Exclusions from Coverage, Schedules, Conditions and Stipulations therein, except as modified by the provisions hereof.

This endorsement is not to be construed as insuring the title to said estate or interest as of any later date than the date of said policy, except as herein expressly provided as to the subject matter hereof.

Dated:

___________________________________________

By: ___________“SPECIMEN”__________________

Endorsement LTAA No. 7 (4-90)

Colorado River Endorsement

Rev. 9-97

EQUITY CREDIT LINE DEEDS OF TRUST  -  PAY-OFF PROCEDURE

We have had several claims involving the failure to obtain cancellation of an equity credit line at close of escrow.  In these claims, we issued a pay-off check to the lender, with a release shown as a “to-come” item; however, no instruction was given to the lender to cancel the line of credit.  Needless to say, the lenders never sent the releases and the borrowers continued to write checks against their lines of credit incurring as much as $35,000 in additional debt.

Other claims arise when, notwithstanding receipt of a payoff demand and confirmation of the payoff amount just prior to close, the loan is still not paid off upon close of escrow.  These claims occur because the borrower continues to write checks up to the date of closing and the amounts drawn upon have not cleared the account at the time escrow confirms the payoff figure.  As a result, the lender honors these amounts and refuses to release the deed of trust securing the equity credit line until the additional amounts are paid.

Each of these situations can be prevented by first recognizing that the deed of trust to be paid off secures an equity credit line loan.  This determination should be made by the title examiner. Disclosure on the commitment provides notice to escrow, which can then require the borrower to instruct the lender to freeze or close off the account prior to close of escrow.

To address equity credit line situations, the following steps must be taken:
A.
Underwriting Procedure

Title examiners review the deeds of trust shown as exceptions in the commitment.  If a deed of trust contains provisions indicating that it secures an equity line of credit, the examiner uses requirement DR22(B), which alerts escrow to the line of credit deed of trust.  The caption of a document alone may not be sufficient to indicate that it is an equity credit line deed of trust.  That information, however, is usually readily apparent from the clause on the face page of the deed of trust describing what the deed secures, or may be set forth in a rider.

B.
Escrow Procedure

If a commitment indicates that a deed of trust secures a line of credit, you must:

1.
Order a request for payoff of the loan and a full release.  The request for payoff must include an attachment containing the following language:



“We understand that your loan is an equity credit line or revolving line of credit loan.  You are therefore cautioned to take the proper action necessary to ensure that the amount shown on said demand will satisfy the entire debt and upon receipt of payment in accordance therewith, to deliver a deed of full reconveyance.”


2.
Obtain from all borrowers a letter of instruction to the lender directing that the line of credit be cancelled.  (Use the attached form letter Exhibit “A” for this purpose.)  The instruction must be sent to the lender along with the payoff request. Alternatively, you may incorporate the signed instruction from the borrowers into the request for payoff or obtain the form of instruction used by the lender to cancel such accounts.  (We should not, however, rely on the lender to automatically send this form.)


3.
Obtain an instruction from all borrowers to the Company stating the approximate balance due and agreeing not to make further charges.  (Use the attached form letter Exhibit “B” for this purpose.)


4.
When confirming a payoff figure prior to closing, also confirm that the lender has received the instruction to cancel the credit line and that the account has been frozen.


5.
Send a copy of the signed cancellation instruction with your recording package.

Note:  Not all revolving credit line deeds of trust are apparent to the examiner from the face page of the document.  Accordingly, there may be times when you are, in fact, dealing with a revolving line of credit deed of trust but have not been alerted to that fact on the commitment.  You should therefore be alert to any indication from the lender, either verbally or on the written payoff statement, or from the borrowers, real estate agent, etc. that you are, in fact, dealing with an equity credit line.

LINE OF CREDIT TERMINATION

=address=

Re: 
Escrow No. 


Your Reference:

Dear Sir:

Please accept this as my/our request to terminate the above referenced Home Equity Line of Credit. I/We understand that I/We will not be granted any further advances and that the Deed of Trust securing the loan will be released.

=signature=

Exhibit “A”

Date:

TO:  _________________________________________

RE:  
Escrow No.


Subject Property:


County:

In connection with the payment in full of my Equity Credit Line Deed of Trust on the above described property, be advised that the last advances or charges made by the undersigned against said Equity Credit Line occurred on or about _________________________, and was in the approximate amount of $________________.

The undersigned further agree that we will take no more advances nor make any additional charges against said credit line.

We believe the approximate unpaid balance should be $_________________________.

________________________________

_________________________________

Exhibit “B”

ESCROW INSTRUCTIONS - RECORDED

If you should come across recorded Escrow Instructions posted to your PIQ jacket and the proposed buyer is not your party, make the following requirement:

“Proper showing as to the status of pending transaction between ________________ and ______________, as evidenced by instrument recorded in ________________.  The Company reserves the right to make additional exceptions or requirements based on the information furnished.”

We will not necessarily require that something be recorded to eliminate the recorded instrument; however, we do want our current seller to furnish proof that the previous escrow has been cancelled or that it is pending.

ESTATE TAX LIENS

A.
Federal.


The Internal Revenue Code imposes a lien on all property included in the gross estate of a decedent to secure payment of any federal estate taxes due by reason of death.  (26 USC   §6324.)  The lien is secret since no recording is required and it endures for 10 years from the date of death, unless the tax is sooner paid or unless the lien is otherwise divested.


The amount of federal estate tax, if any, is determined by the value of the decedent’s  gross estate as of the date of death.  Also, depending on the applicable statutes existing at the date of death, certain deductions or credits are allowed against the value of the estate to determine whether a tax return even need be filed.  Several revisions to the Code have increased the value of the gross estate considered exempt from filing.  Because the amount of the exemption has changed over the past few years, we still begin our inquiry with estates potentially valued at $600,000.00 or more, the minimum amount as of 1997.  If a customer disputes the starting point, contact your Service Center Underwriter, CTO/ATO, State Agency Underwriter or the Legal Department to verify the minimum amount then in effect.


No tax is due nor does a return need to be filed if a surviving spouse succeeds to the entire estate of the other spouse.


If a tax is due, unless the personal representative has been discharged from personal liability or the lien has been released from property included in a probate of the decedent’s estate, a final distribution or a probate sale of estate property does not release the property from the federal estate tax lien.


Thus, in examining title and encountering a probate sale or final distribution within the last 10 years and no subsequent title insurance by any company exists, then the following rules of title practice are applicable:

(1) If the property was the subject of a probate sale and the sale documents do not contain evidence as to payment of the federal estate tax, the probate file should be examined for evidence that either the federal estate tax has been paid or that no return was necessary because the value of the gross estate was less than $600,000.00 or the then applicable minimum amount; or

(2)  the personal representative has been discharged pursuant to Section 2204 from personal liability for the payment of the tax, and the probate sale documents indicate this fact.

The following constitutes sufficient evidence that the federal estate tax has been paid and/or waived:


(1)  The Deed of Distribution states on its face that the federal estate tax has been paid or that no return was necessary;


(2)  There is a closing letter in the file from the IRS that accepts the filing of the estate tax return; or


(3)  A schedule of disbursements in the probate file includes a payment for federal estate taxes.

For current transfers from a decedent’s estate, show requirement PR26 regarding evidence of the value of the estate and resolution of any estate tax issue.

B.
Arizona Estate Tax Waivers.


Effective February 2001, the Arizona Department of Revenue stopped issuing estate tax waivers for non-taxable estates.  For estates under $600,000.00 or the then applicable minimum amount, no waiver would then be necessary.  For estates involving property held by a decedent and his/her spouse or other owner as community property with right of survivorship or as joint tenants, we likewise will not require an estate tax waiver, regardless of the value of the estate.  For all other estates, requirements (b), (c) or (d) of PR26 must be met.

EXCHANGE TRANSACTIONS (AKA 1031 EXCHANGES, DEFERRED EXCHANGES OR STARKER TRUSTS)

All exchange transactions are to be placed through LandAmerica Exchange Company and all exchange funds must be invested by this entity.  The ONLY employees authorized to conduct the exchange portion of such a transaction are those officers of LandAmerica who have attended LandAmerica’s exchange class.  If you are presented with an exchange transaction, contact your County Manager, Coordinator for Escrow Operations or Advisory Escrow Manager for the name of the appropriate employee to handle the exchange.

More information on LandAmerica Exchange Company can be found on the LandAmerica Intranet site under Transaction Services – 1031 Exchange.

EXPIRATION OF MORTGAGES AND DEEDS OF TRUST

Effective August 22, 2002, the Arizona legislature has provided a mechanism for eliminating old mortgages and deeds of trust from a property’s chain of title.  A.R.S. §33-714 provides that a mortgage or deed of trust that is not otherwise satisfied or discharged automatically expires at the later of:

1.  10 years after the final maturity date or last date fixed for payment IF the final maturity date or last date fixed for payment can be determined from the recorded document; or

2.  50 years after the recording date IF the final maturity date or last date fixed for payment cannot be ascertained from the recorded document.

A beneficiary may record a Notice of Intent to Preserve Mortgage or Deed of Trust.  If such a Notice is recorded, then the expiration date of the mortgage or deed of trust is 10 years after the recording date of the Notice.  

The statute expressly provides that expiration of a mortgage or deed of trust pursuant to this statute “is equivalent for all purposes to a satisfaction, reconveyance, release or other discharge of the lien.”  This law will not affect our current underwriting practice of generally not showing a deed of trust/mortgage more than 36 years old.  In addition, however, we will not call for the release of, or show in Schedule B, any mortgage or deed of trust that has expired pursuant to either of the shorter 10 year periods set forth above.  

FARMERS HOME ADMINISTRATION

A.  Assumptions/Wraps
If we are handling a transaction involving an assumption or wrap of an existing Farmers Home Administration (“FmHA”)loan, or if the buyer is taking title subject to such a loan, an assumption statement or status statement, as applicable, must be obtained from FmHA.

It is the practice of the FmHA to require an endorsement on its existing mortgagee policy when a buyer is assuming an FmHA loan.  When endorsing our policies for this purpose, a #10 endorsement is to be used.

In some instances, the mortgagee policy has been issued by another title insurer and we are requested to endorse that policy.  Under NO circumstances will this Company endorse another company’s policy.  If you are faced with this situation, you  must order the #10 endorsement from the company that issued the policy and pay that company the proper fee.

B.  Deeds in Lieu
We have experienced extreme difficulties, if not the sheer impossibility, of getting a deed-in-lieu on an FmHA transaction that anywhere approaches our criteria for deeds-in-lieu.

Since, however, it is unlikely that we will convince FmHA otherwise, we will accept a deed-in-lieu on an FmHA mortgage or deed of trust using FmHA’s standard form.

We will, of course, continue to require that the mortgage/deed of trust be released.

FORFEITURES AND SEIZURES

Recent years have seen an increased number of seizures and forfeitures conducted by numerous government agencies.  These include seizures by the Drug Enforcement Agency and under the RICO statutes for racketeering.  We have also been requested to insure titles acquired by purchasers at IRS seizures and sales and titles acquired by Treasurer’s Deed, Superintendent of Streets Deed, or Sheriff’s Deed.  Title acquired by means of any of the above falls into a high insurance risk category.  While various government agencies, including the IRS, will claim that they have clearly followed the prescribed requirements for forfeiture and seizure, we have found that forfeitures of title are not beyond challenge.  A significant question which can always be raised is whether due process requirements were met.

In addition to the risk that we assume by insuring titles acquired by means of any of the above, a significant amount of time is spent in determining whether we can obtain the comfort level needed to provide insurance for the same.  In most cases, the premiums generated neither justify the risk nor the time spent to determine insurability.  We therefore recommend that title searches in contemplation of issuing title insurance not be conducted when title has been acquired through one of the above methods, unless a quiet title action has been completed.

Should you nevertheless consider insuring property acquired through any of the above processes, your county or agency manager must approve all such title searches.  Even if title insurance has been provided by another title insurer, we must still consider the possibility that the insured accepted the policy subject to some Schedule B exceptions of which we are unaware.  If the county or agency manager recommends that a search be conducted, your Service Center Underwriter, State Agency Underwriter or the Legal Department must be consulted.  

The only exception to the foregoing limitation on insuring property acquired through forfeiture proceedings is on transactions of Lawyers Title involving Fannie Mae loans, U.S. Marshall’s Deeds or Department of Justice seizures.  These transactions, which you are hereby authorized to handle, must nevertheless be underwritten to determine that all appropriate procedures were followed and be approved by a Service Center Underwriter, the State Agency Underwriter or the Legal Department.  A checklist for use in doing so is attached.  Any failure in the forfeiture procedures must be reflected in either an appropriate requirement for proof of compliance or in a Schedule B exception.

Whether insuring a Lawyers’ Title Fannie Mae/U.S. Marshall/Department of Justice transaction or a transaction otherwise approved by a Service Center Underwriter, State Agency Underwriter or the Legal Department, the commitment should include the FR 8 requirement attached hereto.  

NOTE:  For further discussion of forfeiture issues, see the topics “Certificate of Sale (Sheriff’s),” “Forfeiture to USA,” “Internal Revenue Service – Sales,” and “Sheriff’s Deeds” in the Guide to the Code Book.  See also the memo Treasurer/Superintendent of Streets Deeds, aka Tax and Improvement Lien Deeds in this Manual.

CHECKLIST FOR CIVIL AND CRIMINAL

FORFEITURES OF REAL PROPERTY

Forfeiture proceedings under federal law can be either civil or criminal proceedings.  The primary civil federal forfeiture statute is the Controlled Substances Act (21 USC §881).  Under this Act, proceedings are directed against the property itself, rather than against the property owner.  Typically, a complaint is filed against the real property in federal district court.  A “seizure warrant” is then issued and recorded, as is a notice of lis pendens.  Notice of seizure is then served on all interested parties and a hearing is held to determine whether forfeiture should be granted.  If judgment is granted in favor of the United States, the U.S. Marshall can sell the property at public auction or by listing it for sale.

Criminal forfeitures typically occur under the RICO statutes (18 USC Statute §1963).  In such a proceeding, the criminal action is against the person.  If the person is convicted, then any property described in the criminal indictment is also forfeited.  Forfeiture is accomplished by the government filing an order for forfeiture and providing notice of the forfeiture proceedings to third parties having an interest in the property.  Following a hearing, the court then issues an order and judgment of forfeiture and the U.S. Marshall may sell the property.  (Note: Similar procedures apply to civil and criminal forfeitures conducted by the State of Arizona under its RICO and controlled substance statutes.  See A.R.S. 13-2313, et seq., and 13-4304 et seq.)

Based on the foregoing, the following Underwriting Guidelines should be considered prior to insuring any sale of property acquired by the United States or the State of Arizona through forfeiture:

A.
Civil Forfeitures.  


1.  Complaint for forfeiture must have been filed in the appropriate court – property owner must be correctly named, i.e. not an alias or an aka.


2.  Lis pendens and seizure warrant (or State notice of pending forfeiture) must have been recorded in the county where the property is located.


3.  Complaint, notice of seizure and notice of right to file a claim (or State notice of pending forfeiture) must have been served on the property owner and all parties having an interest in the property.  Service must be personal service, i.e. not by mail or publication.


4.  Certified copy of order and judgment of forfeiture must be recorded.  The judgment should contain the following:



(i)  description of the property;



(ii)  reference to the statutory provision under which forfeiture was conducted;



(iii) statement that title is vested in the appropriate governmental entity;


(iv)  statement that all right, title and interest of the prior owner has been forfeited (owner must be identified by name, not an alias or aka); and

(v)  a finding that the property was subject to forfeiture and that any person claiming an interest in the property knew or should have known the facts that made the property subject to forfeiture.  

5.  Any conditions in the order must be satisfied prior to insuring.


6.  Any recorded liens must be satisfied or exception taken in Schedule B.


7.  All applicable appeal periods must have run.  (Note that if a default judgment is entered, the appeal period will be at least one year.)


8.  The deed from the governmental entity to the third party purchaser must refer to the court order and judgment of forfeiture by which title was obtained and refer to the statutes under which (i) the entity obtained title, (ii) the entity has authority to convey title and (iii) the individual executing the deed on behalf of the governmental entity is authorized to do so.  Note:  In all federal transactions, we will insure if the title is vested in either the United States or the U.S. Marshall.


9.  If the property owner entered into a settlement agreement with the governmental entity, a copy of the agreement must be obtained and reviewed because it could have a significant impact on our underwriting requirements.

B.
Criminal Forfeitures.


1.  An order of conviction must have issued for the property owner.


2.  A lis pendens (or State RICO lien) must have been recorded in the county where the property was located.


3.  In Arizona, if any liens are recorded after recordation of the State RICO lien, 30 days notice must be given to the lienholder prior to execution under the order of forfeiture.


4.  All other requirements of civil forfeitures, above, also apply.

FORFEITURES TO THE U.S. OR STATE OF ARIZONA

FR8
The following must be complied with prior to issuing title insurance in connection with a forfeiture of real property under the RICO or the Controlled Substance Act in the [United States District Court, _________ District] [Superior Court of ________ County, Arizona], Case No. _______, Defendant, _____________:


A.  Title insurance may be afforded only upon a transfer from the governmental entity to a purchaser following forfeiture to the governmental entity.


B.  If forfeiture is pursuant to RICO, provide satisfactory evidence that a conviction of the property owner has been imposed for a violation of RICO before a forfeiture decree has been obtained.  Such conviction shall be final and not on appeal.


C.  The appropriate notices must have been recorded with the County Recorder.  Such notices include, as applicable, a lis pendens, federal seizure warrant, state RICO lien and state notice of pending forfeiture.  


D.  A forfeiture proceeding in the appropriate court must have been conducted and personal service obtained on the owner whose property will be forfeited in the proceeding and on any third party known to have an interest in the property.  Service by mail is not acceptable.


E.  An order of forfeiture that has become final must be entered with findings by the court that forfeiture is pursuant to the applicable statute, that title is vested in the governmental entity, and that all right, title and interest of the owner has been forfeited.  A certified copy thereof must be recorded in the public records where the property is located.


F.  The claims or interests to the property of any third parties must be satisfied and evidenced by deed, reconveyance or release of such interests, unless the governmental entity sells the property subject to the rights of such third parties.


G.  A general warranty or grant deed from the United States/United States Marshall/State of Arizona which refers to (1) the court order by which title was obtained and (2) the statutes under which title was obtained, the governmental entity has authority to convey title and the individual executing the deed on behalf of the governmental entity has authority to do so.


H.  For Arizona forfeitures, proof that, prior to execution on the order of forfeiture, 30 days notice was given to any person possessing an interest in the property recorded after recordation of the state’s racketeering lien.

The right is reserved to make additional exceptions or requirements upon review of the information furnished in satisfaction of this requirement.

FORGERIES/FRAUD – RED FLAGS

One of the major areas of loss prevention in which all employees can assist is the detection of forgeries.  It is imperative that each employee believes 100% in the propriety of the file or matter on which he or she is working.  Accordingly, if you feel that anything is wrong, whether because of a red flag or “gut” feeling, that red flag or gut feeling needs to be expressly communicated to your County Manager, Advisory Escrow Manager, Coordinator for Escrow Operations or the Legal Department.  

In addition to an examination of the signatures on relevant documents, the following are red flags that should alert you to a situation potentially involving a forgery:

Red Flag No. 1:  Uninsured Deed, Mortgage or Deed of Trust
Since real estate transactions are rarely closed without title insurance, UNINSURED DOCUMENTS REQUIRE SPECIAL ATTENTION and inquiry into their authenticity.  The following should be checked:  (1) the spelling of the parties’ names, since a typical feature of forgeries is the misspelling of names; (2) the grantor’s signature as compared with prior recorded documents; (3) the affidavit of value or deed to determine whether consideration was given for the deed and, if not, why not, and (4) the status of the notary through the Secretary of State’s Office (if the notary is not registered, the title should not be insured).  In proper cases, the notary and/or grantor named in the document can also be called to verify that the transfer was genuine.

Red Flag No. 2:  No Existing Deed of Trust or Mortgage
In this type of transaction, the buyer presumably paid cash and did not need new financing to acquire the property.  In today’s economy, the absence of new financing is so rare that the possibility of forgery should be considered and an appropriate investigation made.  

Red Flag No. 3:  Recent Release of Mortgage/Deed of Trust Independent of Any Real Estate Transaction
To increase the apparent equity in property, a forger will place on record a forged release of a mortgage or reconveyance of a deed of trust.  Such releases usually occur independent of any real estate transaction and may be accompanied by a substitution of trustee.  There will obviously have been no funds sent to the existing mortgagee/beneficiary.  Shortly after recording the release, a new loan is sought or the property is sold.  This situation leaves the title insurer to pay off the mortgagee/beneficiary of the “released” lien following the default of its loan.

Red Flag No. 4:  Last Minute Ownership Changes
In transactions in which only a loan policy is requested, a deed may be tendered just prior to closing to change the ownership of the property either by conveying to new parties or making changes among co-tenants or partners.  Many times this uninsured deed (being created in our closing) is forged.  It is especially important in such cases to verify the identity of the parties, preferably by picture identification.

Red Flag No. 5:  Rush Closing
Any excessive demand for speed should be regarded with suspicion.  The forger’s plan is to attempt to create immediate deadlines in order to prevent the closer from making otherwise prudent inquiries and obtaining needed verifications.

Red Flag No. 6:  Subordination Agreement
Extreme caution should be exercised any time the title report shows an existing loan and the borrower supplies us directly with a Subordination Agreement subordinating that loan to a new loan.  This is particularly troublesome if the second loan results in the property being over-encumbered.

Red Flag No. 7:  Hard Money Lender
One of the reasons we are reluctant to handle transactions involving hard money lenders is because such transactions often involve forgeries by which the “borrower” obtains a large sum of cash and promptly defaults, leaving the title insurer to pay-off the lender.  

Red Flag No. 8:  Drop-In Customers
Transactions involving forgeries are often brought in by “drop-in customers.”  These customers are difficult, if not impossible, to contact outside of the office.  This type of forger will utilize a fictitious address or a letter drop service and/or a telephone number connected to an answering service.  If you are having difficulties contacting the customer, before closing the transaction you should verify that the address and telephone number given connect to an actual place of business or residence and that they can be traced.

Red Flag No. 9:  Unimproved Property
A forger usually wants to be able to enter upon the property and, if necessary, to show it to prospective victims without fear of discovery by the true owner.  Consequently, if the property is unimproved land or the owner is not residing on the property, the owner’s identity must be verified.

Red Flag No. 10:  Visibly Altered Documents
Erasures, white-outs, differences in type between different portions of the document, etc. may indicate the document is forged.

Red Flag No. 11:  Buyer/Borrower walking away with money
Whenever a check for net loan proceeds is cut directly to the buyer or borrower, you should be alert to a possible fraudulent situation.

Red Flag No. 12:  Funds Going Out of the Country or to One Other than the Seller

Frauds have occurred when the seller, usually on a forged deed, requests that proceeds be wired to a foreign account, to a precious metals dealer or to an individual or entity other than the seller with no otherwise known involvement in the transaction.  Often, this request is made at closing in a rush situation.  Be cautious anytime such an unusual request regarding disbursal of proceeds is made.  

Red Flag No. 13:   Third Party Disbursements

See the memo on Third Party Disbursements in the Escrow Reference Manual.
FORGERY DETECTION PROGRAM

This memo will explain the Company’s Forgery Detection Program, which grants cash awards to any Company or Agent employee who has prevented a loss by detecting a forgery.  The purpose of the Forgery Detection Program is to provide impetus and increased motivation to uncover forgeries before title evidence is issued.  In this regard, any employee of a direct operation or of an Agent may be eligible for an award since detection of forgeries can be made at any stage of a transaction.

The following guidelines apply to the Program:

1.
For the cash award to apply, the forged document must be of a type which, if not discovered, would affect the policy coverage requested.

2.
The amount of each award is $500.00.

3. There will be one award per transaction.  The award will be apportioned if more than one person contributes to the detection of the forgery.

4. The employee’s supervisor (County, Branch or Agency Manager, as applicable) will send an award request and appropriate documentation to Arizona State Counsel (for direct operations) or the State Agency Manager (for agents) for review.  The request should be as complete as possible, so a determination can be made quickly, and include the following:

(a)  A detailed memorandum outlining the facts of the transaction, how the discovery of the forgery occurred and what steps were taken to “cure” the forgery and prevent a loss.  Supporting documentation should include copies of the forged document and all documents showing comparative signatures, with the appropriate signatures highlighted and labeled, e.g. “questioned signature.”  

(b)  The employee’s social security number and employee number, if applicable.

(c)  Any other documentation helpful to make an award determination.  

5. Once a determination is made that an award is appropriate, the $500.00 payment will be made by check from the Company.  The funds will not be subject to withholding at the time the award is issued; however, they will be deemed part of the employee’s taxable gross income at year end and included in the W-2s or 1099s issued at year end.

6.  If an award is not appropriate, that determination will also be communicated to all concerned.

The Forgery Detection Program has obvious benefits to each Company and Agent and provides a tangible “thank you” to employees and agents when their alertness detects a forgery that results in avoidance of a loss. To assist you in this regard, please review the memo on Forgeries, which provides a list of red flags that may help you identify forged documents.  Each employee should review this list since many forgery losses can be avoided by identifying and acting upon danger signals disclosed during the title examination and closing processes.

GUARANTEES – TRUSTEE’S SALE AND LITIGATION

The following topics are covered by this memorandum:


A.
Access


B.
Bankruptcy


C.
Cancellation Fees


D.
FDIC/RTC


E.
Federal Land Bank and Farmers Production Credit Association Foreclosures 


F.
Homeowners Associations


G.
Junior Easements


H.
Request for Notice


I.
Treasurer and Superintendent of Streets Deeds

J.
Trustee/Corporations/General and Limited Partnerships

K.
United States of America – Right of Redemption

L.
Verbal Bringdowns

A.
Access.


It is not necessary to determine if the property covered by a TSG has access as part of the preparation of any guarantee.  Since the guarantee does not provide affirmative assurances with regard to access, elimination of this requirement should save a significant amount of research time that may have no benefit in the event title insurance is not later requested.


If we have already determined that the subject property has legal access or have already insured legal access based upon a prior policy of title insurance, then it would be appropriate to provide some form of a note, perhaps above the tax note, indicating that “legal access has been determined.”  This note will eliminate the need for additional or repetitive research regarding access on future transactions.  Absent any note to this effect, we should never assume that legal access has been determined at the time the guarantee was prepared.

B.
Bankruptcy.  See Part C of the memo on Bankruptcy in this Manual.

C.
Cancellation Fees.


Our position on allowing a cancellation fee will be that we must have a signed release of liability from the beneficiary.  If a trustor reinstates, hence no relief of liability, the full fee is to be collected.  If a beneficiary contacts you and says the trustor wants to reinstate but he is just barely able to come up with the dollars and that he (beneficiary) would like to cooperate with the trustor and asks that we do anything we can to help, then the response should be:  “Send me a relief of liability letter and we will allow the cancellation fee.”


Just because the cancellation fee is allowable in a certain case does not mean that you cannot collect an amount commensurate with the work involved.  There may be occasions where, because of the high dollar amount, you are happy with just the premium.  If that same transaction cancelled, the cancellation fee may not begin to cover your costs and you should have a work charge.


Therefore, on all billings for trustee’s sale guarantees, a notation should be made along these lines:  “If this guarantee should cancel, in addition to the cancellation fee, there shall be a work charge of $____________.”


FOR AGENTS, when you get an order for a TSG from LandAmerica Account Servicing, payment will not be advanced up front.  Neither will the agent be expected to advance the underwriting fee.


When reporting a TSG for which there has been no payment, segregate it from the regular files and list it on a separate transmittal sheet which has been labeled “Guarantee(s) Waiting for Payment.”


The Agency Department will then put it on Accounts Receivable.  When you are finally paid, again report it on a separate transmittal sheet labeled “Payment on Accounts Receivable” (no copy of the TSG need be included) and send that sheet, along with the regular monthly underwriting check.  IF the guarantee being paid for is cancelled and only the cancellation fee was collected, a notation on the transmittal sheet should be made to the effect that “Only Cancellation Fee Collected, Please Cancel Balance of Charge.”

D.
FDIC/RTC.


The Federal Government has taken the position that the rules applicable to the FDIC or the RTC when we are foreclosing their rights as a junior lienholder are different from the rules applicable to other junior lienholders.  Under 28 U.S.C. §2410(c), the FDIC or the RTC, when acting in its corporate capacity and not as a conservator or receiver, are entitled to a one year right of redemption from any foreclosure (trustee’s sale or judicial).  This rule applies regardless of any periods that may otherwise apply under state law.  Typically, this situation arises when an institution is liquidated (as opposed to being sold) and the FDIC comes into title to loans on property in its corporate capacity.  Thus, if we are handling a trustee’s sale wherein the FDIC or the RTC is the holder of a junior deed of trust in its corporate capacity, they will have a one year right of redemption.


There is a similar requirement under FIRREA.  Under 12 U.S.C. §1825(b), the RTC or the FDIC cannot be foreclosed out without their consent when they hold title as a receiver.


As a result of the foregoing, we have created Code A8, which reads as follows:

“ANY RIGHTS of the Federal Deposit Insurance Corporation or the Resolution Trust Corporation, to redeem the property from a sale to foreclose a lien, pursuant to 28 U.S.C.A. §2419 or any requirement that the FDIC or RTC must give its consent to a proposed sale of the property pursuant to 12 U.S.C.A. §1825(b).”


The difficult part is determining whether the institution is under the control of the FDIC or the RTC.  However, the FDIC does maintain a list of failed banks on its web site at:

http://www.fdic.gov/bank/individual/failed/index.html

So if you have a junior lien held by a savings and loan that is being eliminated in a sale, you will need to show this exception on the TSG, litigation guarantee and any subsequent policies.  Should you have any questions concerning whether or not an institution is under the control of the federal government, please call the Legal Department.


Since this exception may effectively preclude the sale, as a courtesy to your customers, you should let them know of the problem prior to issuing the report in those cases where the exception applies.

E.
Federal Land Bank and Farmers Production Credit Association Foreclosures.


12 USC §2219a provides that, upon sale after foreclosure by an institution of the farm credit system, the foreclosed previous owners must be given a right of first refusal.


Basically, the foreclosing institution must give the former owner notice within 15 days after it elects to sell the acquired real estate.  The former owner must, within 15 days of receiving the notice, submit an offer to purchase the property.


THERE WILL BE NO RECORD NOTICE OF THIS RIGHT OF FIRST REFUSAL.  THIS IS SOMETHING THAT WILL HAVE TO BE LEARNED AND REMEMBERED BY ALL EXAMINING PERSONNEL.

F.
Homeowners Associations.  See Part D of the memo on Homeowners Associations and Condominiums in this Manual.

G.
Junior Easements.


An easement that is junior to the deed of trust being foreclosed may be dropped after the trustee’s sale is complete IF the easement holder gets notice.


If we wrote the TSG and called for the easement holder to be named and the trustee is one of our “good guys,” you may pass the sale as having eliminated the easement.  In other situations, you will need to have the trustee’s file checked for notice, or continue to show the easement.

H.
Request for Notice.


When preparing a Litigation Guarantee, if you discover a recorded “Request for Notice” under the deed of trust statutes (A.R.S. §33-809), and the party would not otherwise be shown as a party defendant, do not request that the party be named as a defendant.  You should, however, make a title file note to cover the possibility that the file will be used as a base for a TSG in the future.

I.
Treasurer and Superintendent of Streets Deeds.


For the manner of treating liens in favor of the State, see the memo on Treasurer and Superintendent of Streets Deeds aka Tax and Improvement Lien Deeds in this Manual.

J.
Trustees/Corporations/General and Limited Partnerships.


(a) Trustees:  Trustees under deeds of trust should not be named on the guarantee (litigation or trustee’s sale).  Notice to trustee under a deed of trust should only be given relative to the trustee being in breach of its obligation.  (See A.R.S. §33-807.E.)


(b) Corporations – Defunct:  Whenever a defunct corporation is discovered in the chain of title and it is necessary to give notice under a trustee’s sale or forfeiture proceeding, the order should be stopped at that point and referred to your CTO/ATO or Service Center Underwriter.  It probably will be necessary to recommend to the parties that they seek a judicial foreclosure.  If this is necessary, the examiner should advise the customer that the title order can be converted to a litigation guarantee if they decide to institute judicial proceedings.

The question has arisen whether service on the statutory agent constitutes service on the shareholders of a defunct corporation.  We should show the shareholders as the parties to be named in a litigation guarantee.  If, however, the attorney wants to name only the statutory agent, we may be able to insure based only on service to the statutory agent.  A.R.S. §10-1405.B.5  provides:

“Dissolution of a corporation does not …prevent commencement of a proceeding by or against the corporation in its corporate name or any officers, directors or shareholders or affect applicable statutes of limitation.”

This statute appears to provide that an action may be maintained against the corporation only, without the necessity of naming the shareholders, even though in a technical sense assets may have passed to the shareholders.  Nevertheless, we have some concerns about relying strictly on the statute because of due process considerations.  Even though the statute may provide for service on the corporation as being equal to service on the shareholders, there are constitutional due process limitations.  For that reason, we should continue to show the shareholders as parties to be named in a lawsuit.  If the attorney wants to only name the statutory agent, and it is clear that the debt was incurred prior to dissolution of the corporation, we may be able to insure that on a case by case basis with Legal Department approval.  


For additional information on dealing with a defunct corporation in preparing trustee’s sale or litigation guarantees, see the topic “The Naming of Parties” in the Guarantee Manual.


(c)  Foreign corporations:  If requested to issue a litigation guarantee in which a foreign corporation will be the plaintiff, the title officer must first establish that the corporation is qualified to do business in Arizona.  A.R.S. §10-1502.A states:  “A foreign corporation transacting business in this state without a grant of authority shall not be permitted to maintain a proceeding in any court in this state until it is authorized to transact business.”  Based on this statute, if the Corporation Commission has no listing for the corporation, we must require that the corporation become qualified prior to our issuance of the litigation guarantee.  A.R.S. §1502.E does allow an unauthorized foreign corporation to defend an action; therefore, the only time we have a problem is when an unauthorized corporation is to be the plaintiff in an action.


(d)  General partnerships:  See Part B of the memo on Partnerships in this Manual.


(e)  Limited partnerships:  Guarantees involving a limited partnership require that the title officer obtain from the Arizona Secretary of State the name(s) of the current general partner(s) for notice purposes.  If the information cannot be obtained, show the following as the party to be named:

“___________, as general partner of ____________________, a limited partnership”

K.
United States of America – Right of Redemption.


The United States of America has one year from the date of sale in which to redeem property from the sale unless the lien arises under the Internal Revenue Code or the National Housing Act (FHA) or Veteran’s loans.


You should review any litigation, trustee’s sale or forfeiture guarantees to determine whether the Small Business Administration or any other government agency (other than those enumerated above), have been listed as parties defendant or for notice.  If so, make a note in the file on the title file copy, that the following exception will appear in any policy issued subsequent to said sale:

“The right of the United States of America, provided by Title 28 USCA Sec. 2410(c), to redeem within one year from the date of the (trustee’s, judicial, etc.) sale held on ______________.”


We will try to use the above exception as a note in any forfeiture, litigation, or trustee’s sale guarantee for awhile in order that attorneys and others may become familiar with this particular interpretation of federal law.

L.
Verbal Bringdowns.


It is our practice not to give a verbal bringdown on a TSG with a written endorsement to follow.  There have been too many instances of items being missed on the verbal bringdown and then picked up on the written endorsement.


When requested to do a verbal (same day) bringdown, inform the requesting party that company policy dictates you respond with a formal endorsement by fax machine.  Please stress the fact that they will still get the same prompt service with less chance of error or misunderstanding.


When the request is phoned in, make every effort to insist they fax you a request for their own protection.  Many times it becomes a last minute panic with the customer insisting it was ordered earlier with us having no record of such request.


For the one in a thousand customer that does not have a fax, so that you are forced into a verbal, you should insist that a regular search be completed and readied for typing before the customer is called.  This will help to eliminate an “eyeball search” which is less than complete.


NOTE:  For a further discussion on forfeiture, litigation and trustee’s sale guarantees, see the Guarantee Manual and the memos on GI Procedure and Purchase Money Priority and Homeowners Associations and Condominiums in this Manual.

HIGH LIABILITY UNDERWRITING – LIMITS/REQUIREMENTS

Individual companies/agents in the various counties have been given underwriting limits.  Any transaction with liability in excess of these amounts requires approval from the Legal Department or State Agency Underwriter.  Commitments requiring approval should employ use of the AR-30 code, which allows the commitment to be sent to the customer without it being previously approved.  Please note that, in the underwriting limits, there is no distinction made between the underwriting limits for commitments and guarantees. The one limit applies to both.  

There are two different types of risk which are necessary to be addressed.  They are:  (1)  large policy amounts with no special or unusual title or transactional underwriting risks and (2) transactions where there is a title or a transactional underwriting risk.  The underwriting dollar limit for your respective counties falls within the type of risk set forth above as number (1).  As always, regardless of the dollar amount involved in a particular transaction, if you have underwriting issues or concerns that need to be discussed, please contact the Legal Department or State Agency Underwriter even though it falls within your underwriting dollar limit.  These underwriting issues can arise in any transaction but several to be mindful of are creditors rights, recharacterizations, tribal lands and pending or threatened litigation.

Obviously, the dollar amounts are arbitrary but are necessary.  You are encouraged to evaluate your own title personnel and assess whether it would be appropriate to grant qualified individuals some underwriting limits of their own that would not require CTO or Service Center Underwriter approval.

No requirements or exceptions made by the Legal Department or State Agency Underwriter on hi-liability transactions can be waived by any exam staff.  Any requirement sought to be waived can be done only by the Legal Department or State Agency Underwriter.

HIGH RISK TRANSACTIONS

The attached memorandum from West Region Senior Underwriting Counsel describes certain high risk transactions requiring approval of management prior to proceeding.  Please review this memorandum and be alert to situations involving such transactions.  

With regard to the category of transactions described as “not a bona-fide, arms length transaction,” an example is a sale from one family member to another.  Often, the issue with such sales is that they are made, or arguably made, for less than the full value of the property.  This opens the transaction to challenge by creditors or other family members as a fraudulent conveyance.  We only want to insure arms-length, full value sales, which usually means real estate agents are involved and an ordinary escrow is opened.

Another type of high risk transaction not noted in the attached memorandum is that involving constitutional or common law trusts.  For an extensive discussion of the risks associated with these trusts, see Part C of the memo on Trusts in this Manual.

DATE:
January 10, 2004

TO:

West Region Direct and Agency Operations

FROM:
Roger Therien



Senior Underwriting Counsel, Western Region

SUBJECT:
High Risk Transactions

Issuing title insurance in the types of transactions listed below involves an unusually high incidence of claims, mainly due to the involvement of distressed property or situations that do not involve normal sale or loan transactions. These are high-risk situations requiring the approval of Management.
EXCEPTION: Occasionally, management pre-approves regular customers who are engaged in transactions such as insuring through tax and foreclosure sales, or insuring deeds in lieu of foreclosure. However, these are limited to situations where management makes a determination in advance that the risks are low for particular customers.

Note that this list is not exhaustive, but represents the most common high-risk situations that often appear, on the surface, to be simple transactions.

High Risk Transactions

Requiring Management Approval

1. Any transaction where there is no formal escrow (a lender handling its own closing is O.K.).

2. Insuring a grantee or lender where we were not involved in the initial sale or loan transaction (i.e. an uninsured deed or mortgage).

3. Insuring a purchaser at a foreclosure, execution or tax sale.

4. Insuring when a tax deed or sheriff’s deed appears in the chain of title and there has been no subsequent owner's insurance.

5. Insuring a grantee named in a deed in lieu of foreclosure.

6. Any transaction which is not a bona-fide, arms-length transaction.

7. Insuring a “hard money” mortgage in favor of individuals (or their trusts), or in favor of a lender who can be expected to assign to individuals. Often, but not always, these are “multiple-beneficiary” loans.

HOMEOWNERS ASSOCIATIONS AND CONDOMINIUMS

The following topics are covered by this memorandum:


A.
Approval of Sales


B.
Assessment Liens


C.
Bylaws


D.
Guarantees and Foreclosures


E.
Resale of Units:  Information Disclosure – Statement of Violations

A.
Approval of Sales
For a discussion of a homeowners association’s power to approve sales, see the topic “Homeowners Association” in the Guide to the Code Book

B.
Assessment Liens (A.R.S. §33-1256 and §33-1807)

Whenever we are dealing with any type of homeowners association, we need to be extremely cautious in determining the existence of unpaid assessments and the association’s lien rights.  The following sub-sections address particular issues related to such assessments and rights.


1. Assessment Liens Generally.

Planned communities and condominiums are entitled to a lien for unpaid assessments and penalties.  The lien runs from the time the assessment or penalty becomes due and is prior to all other liens on a unit except those recorded before recordation of the CC&R declaration, certain consensual liens, liens for real estate taxes and government assessments, and mechanic’s liens.  If two or more associations have liens for assessments on the unit, those liens have equal priority. The lien may be foreclosed in the same manner as a mortgage. (See Part C for the manner of enforcing non-assessment liens.) 

Recording of the CC&R declaration constitutes record notice and perfection of the lien.  Further recordation of the lien is not required.  If a lien is recorded, however,  the lien’s priority relates back to the date of delinquency, not the date the lien is recorded.  Therefore, caution must be exercised in determining (1) the priority of various liens and (2) whether to delete an assessment lien following foreclosure of a consensual lien.

2. Consensual Liens – Priority.

Effective July 21, 1997, an assessment lien is subordinate to (a) any first deed of trust or mortgage regardless of when the deed of trust or mortgage was recorded and (b) any lien or encumbrance recorded prior to recordation of the CC&R declaration. This is a significant change for planned communities since the old law gave priority to any mortgage or deed of trust if it was recorded before the assessment became delinquent. The law is now uniform as to both condominiums and planned communities.

These changes are not retroactive.  Therefore, the old statutes will apply to any  association lien recorded prior to July 21, 1997.  Conversely, any association lien recorded after July 21, 1997, will be subordinate to any first mortgage or deed of trust, even if the association lien was recorded prior to the mortgage or deed of trust.

To assist title personnel in dealing with this significant change in the law, the following examples are provided:

a.
Association lien recorded on January 1, 1997, and first-position deed of trust recorded on January 10, 1997.  The old law applies and the association lien has priority over the deed of trust.

b.
Association lien recorded on January 1, 1997, and first-position deed of trust recorded on July 22, 1997.  Because the association lien was recorded prior to the effective date of the new law, the old law applies and the association lien has priority over the deed of trust.

c.
Association lien recorded on July 22, 1997, and first-position deed of trust recorded on July 23, 1997.  The new law applies and the deed of trust has priority over the association lien.

d.
Second–position deed of trust recorded on January 1, 1997, and planned community association lien recorded on January 10, 1997.  The old law applies and the deed of trust has priority, unless the association lien first became delinquent prior to January 1.  If the association lien had been recorded by a condominium association, the result would be reversed and the condominium association lien would be prior, regardless of the delinquency date.

e.
Second-position deed of trust recorded on July 22, 1997, and association (either condominium or planned community) lien recorded on July 23, 1997.  The new law applies and the association lien has priority over the deed of trust.

Since paragraph d, above, is the only situation in which a second-position deed of trust is likely to have priority over an association lien, we will show all association liens as prior to second-position encumbrances and then address requests to eliminate the association lien on a case-by-case basis.

Because of the similarity between the condominium and planned community statutes, from a title exam perspective we will deal with planned community associations in the same manner as we have previously dealt with condominium associations.  In this regard, you should utilize HR1 to require a proper showing that all assessments levied by the association have been paid and L27 to reflect the amount of any homeowner’s association lien.  You should also review Guide to the Code Book topics Homeowners Association and Liens for questions relating to (1) the effect of a foreclosure on a homeowners association lien, (2) who to show as the lien claimant and (3) whether to show the general lien that is sometimes recorded by associations. 

3. Liens Extinguished.
An assessment lien is extinguished (1) unless proceedings to enforce it are instituted within 3 years after the full amount of the assessment becomes due or (2) if the association fails, within fifteen (15) days after receipt of a written request from a licensed escrow agent, to provide that agent with a statement setting forth the amount of any unpaid assessment against the property.  Only a request from an escrow agent extinguishes the lien – a request submitted by any other person or entity will not have such an effect.  We should have our escrow files well documented regarding when these requests were sent even though we will be reluctant to disregard an assessment lien merely because the association’s time to respond has expired. 

C.
Liens for Fees/Charges Other than Assessments.  (A.R.S. §33-1256 and §33-1807)

An association has a lien for fees and charges other than delinquent assessments; however, the lien is effective only after the association obtains and records a civil lawsuit for monies owed.  The judgment may not be foreclosed but is effective only upon 

conveyance of the property.

D.
Management Company Notification.  (A.R.S. §33-1256.J)


Effective August 25, 2004, an association must record a notice stating its name, that of its


management company and their telephone numbers and address.  An amended notice 
must be recorded within 90 days of a change in the prior, recorded notice.  Commitments


will contain a note setting forth the recording information of the notice and a copy of the


notice itself.

E.
Bylaws
It is the practice of some associations to record their bylaws.  A.R.S. §33-1260 and §33-1806 and the Residential Real Estate Purchase Contract require sellers to provide the buyer with a copy of the restrictions and bylaws, if any.  Notwithstanding these requirements, it is our opinion that the bylaws of an association do not in themselves constitute additional covenants affecting the land.  Consequently, it will be our practice to not take exception to any recorded bylaws for any particular association.  While we will continue to take exception to any recorded Declaration of Restrictions, the bylaws, if they are recorded separate from the Declaration, will not be referred to in any report, commitment or guarantee.

F.
Guarantees and Foreclosures
The condominium and homeowners association statutes each provide that:

“Recording of the declaration constitutes record notice and perfection of the lien.  Further recordation of any claim of lien for assessment under this section is not required.”  (A.R.S. §33-1256E and 1807.E.) 

Because of this provision, an association need not record a lien evidencing a delinquency.  Consequently, when writing a guarantee involving a condominium or homeowners association, you must name the association as a party to receive notice.  The name of the association should be given in the CC&Rs.  

For a discussion whether a homeowner’s association lien survives foreclosure proceedings, see the topic Homeowners Association in the Guide to the Code Book.

G.
Resale of Units:  Information Disclosure – Statement of Violations (A.R.S. §33-1260 


and §33-1806)

Absent a public report or other exemption, unit purchasers must receive a copy of the association’s bylaws, rules, and CC&Rs.  They are also to receive a statement disclosing such information as the amount of the association’s assessments, reserves, and other financial information, pending litigation between the association and the unit owner, and  any alterations or improvements to the unit which violate the CC&Rs. (The nature of this latter information depends on whether the unit owner or the association is providing the statement.) 

If the condominium or planned community has less than fifty units, the seller must provide the required information.  If the condominium or planned community has fifty or more units, the association must do so.  In either event, the information must be provided to the purchaser within 10 days of receipt by the association or seller of a notice of pending sale.  The association can charge a fee for providing the required information and may be liable for damages if it fails to make the required disclosures.

We will not be responsible for providing a notice of pending sale or ensuring that the buyer receives the required information within the 10 day period. If, however, an escrow officer is inadvertently provided with a disclosure statement, the following steps are to be taken:

(a)
The escrow officer should immediately provide a copy of the statement to the seller, buyer and agents;  

(b)
The escrow officer is to examine the statement to determine whether it discloses a violation of the CC&Rs or pending litigation.  If so, the escrow officer must forward a copy of the statement to the title examiner, who will issue an endorsement to the commitment adding a requirement for a proper showing that the violation has been corrected or the litigation resolved; and

(c)
If the violation is not corrected or the litigation not resolved, the escrow officer must (1) obtain the buyer’s consent to proceed in the face of any uncorrected violations or unresolved litigation, and (2) mark up the commitment to show the particular violation or litigation as an exception on Schedule B.

HOMESTEAD PROPERTY

A.
Judgments Generally

Our procedure for insuring homestead property is to require either the release of any judgment lien recorded against the property or the inclusion of the judgment lien as a Schedule B exception.  This procedure has not changed despite revisions to A.R.S. §33-964 intended to clarify that a recorded judgment would not become a lien upon homestead property because of (1) the difficulty in verifying whether particular property constitutes a party’s homestead and (2) uncertainty over application of the foreclosure statutes to homestead property.    

If, however, a party requests that a recorded judgment be eliminated because the property is claimed to be that party’s homestead, we will consider doing so based upon (1) review by your CTO/ATO or a Service Center Underwriter and (2) execution and recordation of a Homestead Affidavit in the form attached to this memo.

For a further discussion of the homestead exemption and declarations of homestead, see the topic Homestead in the Guide to the Code Book.

B.
Child and Spousal Support Judgments (change effective 5/2/05)

In 2005, based upon a review of Arizona and regional case law, we concluded that the homestead statutes did not apply to lump sum judgments for child or spousal support since those judgments were not deemed true “debts” in the same nature as a judgment creditor might possess.  See Magee v. Magee, 81 P.3rd 1048 (Ariz. 2004); Breedlove v. Breedlove, 691 P.2d 426 (Nev. 1984); Bickel v. Bickel, 495 P.2d 154 (Ariz. App. 1972).  Accordingly, effective May 2, 2005, we determined NOT to eliminate a lump sum judgment lien for child or spousal support even when a Homestead Affidavit was recorded but to call for a release of that judgment.

In 2007, the legislature codified these case law interpretations in A.R.S. §33-1103.  That statute, which already contained several exemptions from the homestead law, was amended to include an additional exemption for court awards of child support and spousal maintenance if the award (1) was for arrearages and had been reduced to judgment, (2) constituted a lien under A.R.S. §25-516 and Title IV-D of federal law (which would be reflected on the lien) or (3) ordered a specific security interest in the property.   Thus, the current policy of calling for a release of such liens remains in effect. 

When recorded, mail to:

____________________________________________________________________________
HOMESTEAD AFFIDAVIT

STATE OF ARIZONA
)






) ss.

County of ______________
)

The undersigned, being first duly sworn, state(s) under oath as follows:

1.
I (we) are at least eighteen years old.

2.
I (we) reside within the State of Arizona.

3.
I (we) currently reside in a dwelling located on the real property described below, which has a street address of: ______________________________________________________.

4.
I (we) have resided at the property described below since __________________________.

5.
I (we) declare that the property described below is my (our) homestead.

6.
I (we) have not executed, at any time prior to the date of this affidavit, a declaration of abandonment of homestead or a waiver of homestead.

7.
I (we) have not abandoned the homestead.

8.
The legal description of the property where I (we) reside is:

· 
(Real Property) ____________________________________________________________


_________________________________________________________________________



_________________________________________________________________________

· 
(Mobile Home):


Make: ___________________________________________________________________


Year:   __________________
Model: _________________________________________


Serial (Registration) No.: ____________________________________________________

_________________________________________________
Date: ___________________

_________________________________________________
Date: ___________________

STATE OF ARIZONA
)





) ss.

County of ______________
)

This Homestead Affidavit was acknowledged, subscribed and sworn to before me this ____ day of ______________, 19____, by _____________________________________________ and      _____________________________________________________________________________.









___________________________________









Notary Public

My commission expires:

HOSPITALS

As a result of the Hill Burton Act (42 USC 291 et seq.), more than $6 billion dollars was funded to build and modernize hospitals and other health care facilities throughout the country.  This act entitles the United States, in certain circumstances, to recover part of the funds that were granted.  Due to this right of recovery, we developed Code H-2.  The U.S. Department of Health and Human Services maintains a list of Hill-Burton obligated facilities on its web site at:

http://www.hrsa.gov/osp/dfcr/obtain/hbstates.htm
With the exception of those institutions listed on the website, there is no requirement to use Code H-2 on other medical or hospital facilities.

HUD

In 1993, we made a decision to include the Regulatory Agreement in Schedule A of HUD loan policies.

In 1995, HUD promulgated another document entitled “Capital Advance Program Use Agreement,” which is used in some of its transactions.  Like the Regulatory Agreement, HUD is requiring that the Use Agreement also be shown in Schedule A.

Both demands were reviewed with John Rapp, who consented to including the Use Agreement in Schedule A since HUD’s business is contingent upon our doing so.

IDENTIFICATION OF POLICIES

All policies issued are to have a suffix affixed to the policy number, which will identify the type of policy issued.  The following are the suffixes to be affixed to each type of policy issued:



Owners policy

- 1234567 – A



Mortgagee’s policy
- 2345678 – M



Leasehold policy
- 3456789 – L



Easement policy
- 4567890 – E

In addition, each endorsement issued must contain the correct policy number, including the proper suffix, designating the policy to which the endorsement is to be attached.  This procedure is necessary because we do not always attach the same endorsements to all policies.

IMPROVEMENT LIEN DISTRICTS

Each report and policy issued on property within an existing improvement district must contain an improvement lien exception (Code I3 or I4) unless the lien has been paid in full.

Searches should be made at the time of writing both the report and policy to ensure that an accurate reflection of the condition of the lien is shown.

All counties rely on lien payment data furnished by county or city employees.  This procedure is sufficient so long as you are certain of the capability of the employees and the adequacy of their records.  Since it is highly unlikely that we will be able to hold a public employee accountable for their mistakes, we must realize the risks we are taking when we accept data furnished by them.  Therefore, if you have any doubts, you must check the records themselves.

INCREASE IN POLICY AMOUNT

We have had situations arise in which an insured, shortly after closing a transaction, has asked for a dramatic increase in the amount of the policy.  A claim is then submitted soon after the date of our policy.  In the event there are any dramatic increases in the amount of coverage being requested after we close, determine why the increase is being requested and contact the Legal Department.

INDEMNIFICATION - UNRELEASED “TO COME” ITEMS

I.
Indemnities Between Brands.


When a commitment issued by one of the LandAmerica brands requires the release of a lien that appears to have been a paid “to come release” in a previous escrow with another LandAmerica company, the escrow officer should either telephone or e-mail a request for an indemnity to Sharon Johnson in the Tracking Department.  The indemnity request should include the previous escrow file number, the instrument number of the document in question and the current escrow number.


After the request is processed, the escrow officer should receive an e-mail confirmation that the document in question was addressed in the previous escrow and that a written indemnity is not required.  The e-mail should be attached to the recording instructions, eliminating the requirement.  If the matter was, in fact, not addressed, shown in Schedule B, etc., the escrow officer will be notified that an indemnity cannot be processed.  The escrow officer will then need to secure a release.

II.
Indemnities from Other Title Companies.


A.  Certain Residential Transactions.


We will not request indemnities from other title companies for unreleased deeds of trust and certain other monetary liens on residential sale or refinance transactions meeting specified requirements.  Those requirements are set forth in the attached Underwriting Bulletin No. 7, the procedures for which, although directed to the California operations, have been adopted by the Arizona operations.  

B.  Other Transactions. 

In all other situations, when we agree to accept an indemnity from another title company for an unreleased “to come” item, the following procedures should be followed:

1.
The escrow officer is to prepare the Indemnification Agreement and present it to the title company that is indemnifying us. (The Service Center will not be responsible for pursuing these indemnities.)  All indemnities must be signed by the underwriter, NOT the agent, unless Legal Department approval is obtained.  Attached is a copy of our Indemnification Agreement form, which has been condensed to make it easier for the indemnifying company to review and quickly provide the indemnity to us. 

2.
The executed indemnity from the other title company must accompany your recording package and will be placed in the appropriate title file once the transaction has recorded.  Based upon receipt of the indemnity, the unreleased item will not be shown on either the owner’s or the lender’s policies.

3.
Guidelines for Requesting Indemnities and a list of contacts are also attached.    The Guidelines elaborate on the above procedures, so you should THOROUGHLY review the Guidelines.


This procedure will enable the escrow officer to monitor the status of indemnities for unreleased “to come” items and to follow-up with the other title company as closing becomes imminent.  

III.
Giving Indemnities to Other Title Companies.

1.
Guidelines for responding to indemnity requests from other title insurance companies are attached.  Please review the Guidelines THOROUGHLY before issuing any indemnities.

Underwriting Bulletin

No. 7

DATE:

January 19, 2001

TO:

California Direct Operations, California Underwritten Companies

FROM:
Roger Therien



Senior Underwriting Counsel, Western Region

SUBJECT:
Indemnities for liens prior to full value sale transactions

Obtaining indemnities from other title companies is burdensome. There are times when doing so is critical, but very often this is simply a time-consuming endeavor where we are already convinced that a loan secured by a deed of trust was paid off. Our intent with the following procedure is to stop requesting title company indemnities when we reasonably believe a loan secured by a prior deed of trust (which will be referred to as the “prior TD”) was paid off.

You may eliminate a prior TD without obtaining an indemnity from the title company that issued subsequent insurance if the following requirements are met:

1. You are handling a sale or refinance transaction for property containing a single family residence, and

2. The prior TD precedes a sale:

a. where documentary transfer tax was computed based upon the full value of the land, and

b. with a concurrent deed of trust in favor of a financial institution in an amount equal to at least 80 - 90% of the sale price (i.e. it must be a first deed of trust), and

c. which was insured by a title insurance company, and

3. The prior TD did not secure a construction loan, and

4. There is no other information indicating that the prior TD was not paid off.

Note: Such information may come directly from the parties to the escrow or from recorded documents such as an assignment, modification, notice of default, etc. pertaining to the prior TD.

5. This rule may also be applied to any prior monetary lien against the grantor in a full-value deed if all of the above requirements are met (except #3 which makes no sense for other kinds of liens). You must obtain an indemnity to eliminate an unreleased lien against the grantee since many title companies are not doing General Index runs on buyers.

This procedure does not apply to commercial property. If you believe a prior lien was paid off, but it does not fall within the above rules, you may refer the file to the Chief Title Officer for a determination on a case-by-case basis as to whether the requirement of an indemnity can be waived.

Our File No. ____________

Your No. _______________

INDEMNIFICATION AGREEMENT

This Indemnification Agreement is made by ____________________________________ (hereinafter referred to as "Indemnitor(s)") for the benefit and protection of _____________________________________ (hereinafter referred to as the “Company");


WHEREAS, the Company is being requested to issue its policy(ies) of title insurance insuring an interest in or title to the real property in the County of __________, State of Arizona, described in ____________ issued by the Company which is described as:

and


WHEREAS, the Company is unwilling to issue said policy(ies) without an exception(s) as to the following items, among others, which affect or may affect the title hereto (hereinafter called "Items"):

and


WHEREAS, the Indemnitor recognizes that the Company, in the normal course of its business, would not issue its policy(ies) free and clear of said Items unless the Indemnitor indemnifies the Company as hereafter agreed.


NOW, THEREFORE, THE INDEMNITOR AGREES that in consideration of the issuance of a policy(ies) of title insurance without showing therein any exception for any of said Items, the Indemnitor will hold harmless, protect and indemnify the Company for, from and against any and all liabilities, losses, damages, expenses and charges, including but not limited to attorneys' fees and expenses of litigation, which may be sustained or incurred by the Company under, or arising directly or indirectly out of the issuance of, any policy(ies) of title insurance covering said land or any portion thereof, which the Company or its agents may at any time hereafter issue; and including but not limited to any claim, proceeding or judgment arising from or based upon any of the Items.


AND THE INDEMNITOR FURTHER AGREES that Indemnitor will diligently provide for the defense of any action based upon any of the Items, counsel to be selected and/or approved by the Company at its sole discretion, and will promptly do all things necessary or appropriate to cause the title to said land to be cleared of the effect of all of the Items and any other items based thereon or arising directly or indirectly therefrom, and of any cloud on title created by or growing out of any of the foregoing; all of which shall be done at the sole expense of Indemnitor.  If Indemnitor does not do so, then the Company may (but is not obligated to) do the same, and may pay, compromise or settle any such Items or any claim or demand based thereon if the Company deems such actions necessary for the protection of any of its insureds under any policy or of itself; and Indemnitor shall promptly reimburse the Company for any payment, expense or expenditure made or incurred in so doing.


AND THE INDEMNITOR FURTHER AGREES that in the event that any judgment shall be or shall have been rendered or any process shall be or shall have been issued, based upon any of the Items or any other items growing out of any of the same, under which a sale could be held affecting or purporting to affect said land or any portion thereof, Indemnitor promises and agrees that it will satisfy the same and cause the same to be satisfied and discharged of record prior to the occurrence of any such sale.


AND THE INDEMNITOR FURTHER AGREES that wherever the term policy(ies) is used in this Agreement, it also shall include any document issued to the Company’s customer such as binders, commitments, status of title reports, guarantees and letter reports.


AND THE INDEMNITOR FURTHER AGREES that, if suit shall be brought to enforce this Agreement, Indemnitor will pay the attorneys' fees of the Company.


AND THE INDEMNITOR FURTHER AGREES that all of the obligations of Indemnitor hereunder shall be several as well as joint.  All of the provisions of this Agreement shall inure to the benefit of and bind the parties hereto and their legal representatives and successors in interest.


IN WITNESS WHEREOF, the Indemnitors have executed this Agreement of Indemnification this ____ day of ________________, 20_____.







INDEMNITOR:







By: _______________________________________







Its: _______________________________________

GUIDELINES FOR REQUESTING INDEMNITIES
1.
Indemnities should only be accepted on “to come” items and items which money can resolve, i.e., mortgages, deeds of trust, liens, taxes.  We will NOT accept an indemnity for payoff deeds, title failures, missed easements, leases, etc. without approval of a Service Center Underwriter or the State Agency Underwriter.

2.
All indemnities must be signed by the Underwriter, not the agent, unless Legal Department approval is obtained or as shown on the attached Maricopa County list.  The attached list (current as of August 2004) is a list of those companies in Maricopa County from which we request indemnities, along with contact names, phone numbers and fax numbers.  In all other counties, your CTO/ATO will provide a list of contacts, etc. for your county.

3.
We CANNOT close until the indemnity is signed and returned, although we will close with a faxed signed indemnity with the original to follow by mail.

4.
If the company indemnifying us will not sign our Indemnification Agreement form, request that they send you a copy of their form for review and forward it to the Legal Department for consideration.

MARICOPA COUNTY TITLE COMPANY CONTACT LIST

TITLE COMPANY CONTACT LIST
(10/26/06)
AMERICAN TITLE SERVICE AGENCY

8630 E. Via de Ventura

Suite 210-220

Scottsdale, AZ 85258

Phone:  480-624-2860

ARCHER LAND TITLE, INC.

301 W. Warren

No. 136

Tempe, AZ  85284

Phone:  480-705-9622

Fax:  480-893-9097

ARIZONA TITLE AGENCY, INC.  

4041 North Central Avenue

Suite D-100

Phoenix, AZ 85012

Phone:  602-265-0872

Fax:  602-265-0873

CAMELBACK TITLE AGENCY

3117 N. 44th Street

Phoenix, AZ 85018

Phone:  602-224-7932

Fax:  480-224-7933

CAPITAL TITLE AGENCY, INC.

2901 E. Camelback Road

Suite 200

Phoenix, AZ 85016

Phone:  602-954-0022

Fax:  602-954-0099

CHICAGO TITLE INSURANCE COMPANY

2415 E. Camelback Road

Suite 300

Phoenix, AZ 85016

Phone:  602-667-1000

Fax:  602-667-1094

DHI TITLE OF ARIZONA, INC.

7740 N. 16th Street

Suite 150

Phoenix, AZ 85020

Phone:  602-606-0700

Fax:  602-606-0798

EMPIRE TITLE AGENCY

11022 N. 28th Street

Suite 265

Phoenix, AZ 85029

Phone:  602-863-1000

EQUITY TITLE AGENCY, INC.

340 East Palm Lane

Suite 315

Phoenix, AZ  85004

Phone:  602-340-1141

EXCEL TITLE AGENCY

3800 N. Central Avenue

Phoenix, AZ 85012

Phone:  602-424-0105

FEDERAL TITLE AGENCY, LLC

1423 S. Higley Road

Suite 120

Mesa, AZ 85206

Phone:  602-985-6248

FIDELITY NATIONAL TITLE INSURANCE COMPANY

2390 E. Camelback Road

Suite 140

Phoenix, AZ

Phone:  602-224-8500

Fax:  602-224-8580

FIRST AMERICAN TITLE INSURANCE COMPANY OF ARIZONA

4801 E. Washington Street

Phoenix, AZ   85034

Phone:  602-685-7105

Fax:  602-685-7793

FIRST FINANCIAL TITLE AGENCY OF ARIZONA, INC. now known as SUNSTATE TITLE

FIRST SOUTHWESTERN TITLE AGENCY OF ARIZONA, INC.

11024 N.  28th Street

Suite 185

Phoenix, AZ 

Phone:  602-863-0385

Fax:  602-863-0494

GRAND CANYON TITLE AGENCY, INC.

2720 East Camelback Road

Suite 100

Phoenix, AZ  85016

Phone:  602-468-7777

Fax:  602-468-7155

GREAT AMERICAN TITLE AGENCY, INC.

2700 North Central Avenue

Suite 300

Phoenix, AZ 85004

Phone:  602-445-5525

Fax:  

GUARANTY TITLE AGENCY OF ARIZONA, INC.

7740 N. 16th Street

Suite 200

Phoenix, AZ  85020

Phone:  602-265-2417

Fax:  602-265-4181

INTRACOASTAL TITLE AGENCY, LLC

2727 West Frye Road

Suite 230

Chandler, AZ 85283

Phone:  480-675-5100

LAND TITLE AGENCY OF ARIZONA, INC.

3200 E.  Camelback Road

Suite 295

Phoenix, AZ 85018

Phone:  602-381-3600

Fax:  602-381-1222

Contact:  Sharon Ochoa-Schoberth

MAGNUS TITLE AGENCY, a division of Title Security

2525 E. Camelback Road

Suite 600

Phoenix, AZ 85016

Phone:  602-748-2800

MASTER TITLE AGENCY, INC.

20601 N. 19th Avenue

Suite 110

Phoenix, AZ 85027-3587

Phone:  623-344-5660

Fax:  623-344-5690

METRO TITLE AGENCY

444 N. 44th Street

Suite 180

Phoenix, AZ 85008

Phone:  480-513-2255

Fax:  480-513-2251

NATIONS TITLE AGENCY OF ARIZONA, INC.

1545 W. University Drive

Tempe, AZ 85281

Phone:  480-966-7900

Fax:  480-966-7901

NORTH AMERICAN TITLE COMPANY

3200 E. Camelback Road

Suite 150

Phoenix, AZ  85018

Phone:  602-280-7500

Fax:  602-280-7584

OLD REPUBLIC TITLE INSURANCE AGENCY, INC.

2201 E. Camelback Road

Suite 118B

Phoenix, AZ 85016

Phone:  602-264-2611

Fax:  602-264-3081 or 602-277-0963

Indemnities:  Vada Roberts

PIONEER TITLE AGENCY, INC.

14500 N. Northsight Blvd.

Suite 112

Scottsdale, AZ 85260

Phone:  480-607-7308

Attn:  Tim Wingo

PRESCOTT TITLE, INC.

3802 E. University Drive

Suite 4

Phoenix, AZ 85034

Phone:  480-850-4600

Fax:  480-966-0690

SECURITY TITLE AGENCY

3636 N. Central Avenue

Suite 140

Phoenix, AZ 85012

Phone:  602-266-3298

Fax:  602-230-6232

Indemnities:  Ceil Brink 602-230-6206

SIGNATURE TITLE AGENCY, LLC

2033 East Warner Road

Suite 112

Tempe, AZ 85284

Phone:  480-755-0950

STEWART TITLE & TRUST OF PHOENIX, INC.

244 W. Osborn Road

Phoenix, AZ 85012

Phone:  602-248-8444

Fax:  602-264-0857

SUNSTATE TITLE AGENCY

1 E. Camelback Road

Suite 130

Phoenix, AZ 85012

Phone:  602-956-2220

TALON GROUP

91 N. Val Vista Drive

Suite 101

Gilbert, AZ  85234

Phone:  480-641-1300

Fax:  866-427-0730

THOMAS TITLE & ESCROW, LLC

14500 N. Northsight Boulevard

Suite 133

Scottsdale, AZ 85353

Phone:  480-385-6500

TICOR TITLE AGENCY OF ARIZONA, INC.

3131 E. Camelback Road

Suite 220

Phoenix, AZ  85016

Phone:  602-200-6300

Fax:  602-943-7608

TIGRO AGENCY, INC.

2510 W. Dunlap Avenue

Suite 124

Phoenix, AZ 85021

Phone:  602-216-1800

Fax:  

TITLE GUARANTY AGENCY OF ARIZONA now GUARANTY TITLE 

TITLE MANAGEMENT AGENCY OF ARIZONA

2555 E. Camelback Road

Suite 850

Phoenix, AZ 85016

Phone:  602-912-5721

TITLE SERVICES OF THE VALLEY

8180 N. Hayden Road

Suite D-100

Scottsdale, AZ 85258

Phone:  480-483-6640

Fax:  480-483-9414

TSA TITLE AGENCY (Title Security Agency of Maricopa)

6590 N. Scottsdale Road

Suite K-1-1

Scottsdale, AZ 85253

Phone:  480-385-6500

TSG TITLE AGENCY

206 E. Morris Drive

Phoenix, AZ 85012

Phone:  602-287-0059

Fax:  602-287-0177

U.S. TITLE AGENCY, INC.

8700 E. Vista Bonita Drive

Suite 160

Scottsdale, AZ 85255

Phone:  480-585-5551

WESTLAND TITLE AGENCY

7720 N. 16th Street

Suite 300

Phoenix, AZ 85020

Phone:  602-749-7000  

WESTMINSTER TITLE AGENCY, INC.

14350 N. 87th Street

Suite 110

Scottsdale, AZ 85260

Phone:  480-5551-6600

GUIDELINES FOR GIVING INDEMNITIES
1.
Check first to see whether (1) our insured is still in title and (2) a release is posted.

2.
If no release is found and our insured is still in title, or we did a refinance wherein we were employed as Escrow Agent to get the release, proceed to indemnify.

3.
If our insured is not in title or we did a “Title Only,” do NOT indemnify.  It is OK to indemnify if we previously issued an indemnity to a company whose insured remains in title.  The company now requesting does not need to be the same as the one we indemnified.

4.
Do NOT indemnify for missed items without Legal Department approval.

5.
Do NOT indemnify for items deleted through our “Soft Exam” procedure UNLESS our insured has an interest in the property.  Note:  We will not indemnify on matters deleted through soft exams unless we have an outstanding owners policy wherein the borrower on the unreleased loan is NOT our owner.  Do not indemnify on loan policies unless the loan we insured is being foreclosed.

6.
Do NOT indemnify for items we deleted as a business or risk decision.

7.
If we agree to indemnify, advise the company requesting the indemnity to send us their completed form.  The form should be sent to the Tracking Department, which will determine if any modifications need to be made to the form before we will agree to sign it.  The County Manager must sign the indemnity.  Retain one copy for the title file and return originals to sender.

8.
Upon our agreement to indemnify, the title examiner must notify the escrow officer of the need for follow-up to secure a release.  

9.
If obtaining a release from the beneficiary is impractical, utilize the statutory release procedure.

INSPECTION REQUEST FORM

The Recording Inspection Request form attached hereto has been designed to provide a more effective means of ordering inspections from other branch offices and documenting the results of the inspection.  The form is to be made a permanent part of the title file.

The form must be utilized whenever a recording inspection is necessary, even if the closing branch is making its own inspection.  When requesting another branch or the Service Center to make the inspection, the day and time information must be provided so that the inspecting office has some idea when the transaction is scheduled to record.  Remember, the inspection should not be made sooner than 45 minutes prior to the scheduled time for recording.  Although files held for funds can pose a problem for the inspecting branch, an inspection made a half a day before the actual recording does not afford us much protection.

Since many transactions requiring an inspection are scheduled to record at 8:00 a.m., it is imperative that the Recording Officer be notified between 7:30 and 7:55 a.m. that no work has commenced.  Otherwise, the recording package will be pulled.

NOTE:  For further discussion of inspection requirements, see the memo on Inspection Requirements – Extended Coverage Policies in this Manual and the Extended Coverage topic indexed under Tab “X” in the Guide to the Code Book.

RECORDING INSPECTION REQUEST

Closing Branch: ____________________________

Escrow Officer: ___________________________________

Escrow No.:_________________________________

From:

TO: (Inspecting Branch)

Approximate Day and Time to be inspected:  

Parcel No.:  __________________________________________

Property Address:  ____________________________________

IS THERE ANY EVIDENCE OF WORK IN PROGRESS (GRADING, STAKING, ETC.) OR MATERIALS OR EQUIPMENT ON SITE   ٱ Yes or  ٱ No  

IF YES, EXPLAIN:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

INSPECTION MADE BY:_____________________ DATE:_________________TIME:______

(NOTE: PARTY MAKING THE INSPECTION MUST SIGN THIS REPORT AND IMMEDIATELY CALL THE CLOSING BRANCH WITH RESULTS; AND FORWARD BY FAX THIS FORM TO THE RECORDING DESK.)

INSPECTION GUIDELINES

The following guidelines became effective June 18, 2002:

Non-Commercial Property

I.
Single Family – Existing

a)
Preliminary – None.


b)
Recording – None.

II.
Single Family – Construction Loan

a)
Preliminary – require XR12A:

[FURNISH the Company with Mechanic’s Lien Indemnification relating to the proposed construction.  Said Indemnity must be executed by the borrowers and general contractor.]


b)
Recording – None **Escrow may opt for a recording inspection in the event an 



indemnity is not secured.


c)
Excavation – None for issuance of LTAA 23 Foundation Endorsement.


d)
Final – None even if issuing 3R and 5 Endorsement.

III.
Vacant Land Loan


a)
Preliminary – Require XR12A:  



[FURNISH the Company with Mechanic’s Lien Indemnification relating to the 



proposed construction.  Said Indemnity must be executed by the borrowers and



general contractor.]

b)
Recording – None **Escrow may opt for a recording inspection in the event an indemnity is not secured; or furnish documentation that priority is not broken (i.e.: owners declaration).

Commercial Property

I.
Commercial – Existing


a)
Preliminary – ALL


b)
Recording – ALL, unless Owner’s Affidavit provided stating no work done.

II.
Commercial – Construction Loan


a.
Preliminary – ALL


b.
Recording – ALL, unless broken priority exists in which case an indemnity must  



be secured.


c.
Excavation – when requested by lender


d.
Final – when requested by lender

III.
Blanket Construction Loan on an entire Subdivision


a.
Preliminary – ALL


b.
Recording – ALL

INSPECTIONS AND SURVEYS

Inspectors are drawing more pictures for the location of improvements on the property in question, which usually include set back distances of buildings from the property lines.  The examiner is responsible for determining if the location of the improvements violates any CC&Rs affecting the property.

In addition to the CC&Rs, caution must be exercised by the examiner in determining whether any improvements encroach onto easements or rights of way.  Some easement exceptions shown in your commitment may not describe the location.  You will therefore have to read the instrument to make a proper determination.

INSURING PREVIOUSLY INSURED LOANS

We are occasionally asked to endorse another title company’s policy.  This situation typically arises when we are involved in a modification of an existing loan and the lender requires a bringdown endorsement to its original policy with another title insurer.  Instead of directing the request for the Endorsement No. 10 back to the original insurer, we have the following two options:

1.
New Policy.  

We can write a new policy, insuring the loan as assigned or modified, for the same 30% of the basic owner’s rate on the loan balance that would be charged for the issuance of the Endorsement No. 10.  The commitment for the new policy must contain the following exception in Schedule B of the lender’s policy:

“All defects, liens, encumbrances, adverse claims or other matters attaching or created prior to ___________, the date of that certain Policy No. __________ issued by ______________________ in the amount of $___________.”  (Loan Policy)

We will still need to show all recorded matters which predate the previous policy.  This exception is intended to limit our liability for any matters that we might not know about or that were missed by the prior insurer.  In addition, we should show a note on the commitment indicating that an attached endorsement will be issued on the lender’s policy.  The endorsement, a copy of which is attached to this memo, clarifies that our liability is only supplementary to that of the original policy.  

2.
Endorsement #213 (Modified)
We can issue the attached Endorsement No. 213 (modified).  The charge for this endorsement would be 10% of the basic rate.  Agents are not to issue this endorsement without State Agency Underwriter approval. 

ENDORSEMENT

Attached to Policy No. __________________

Issued by

________________________________________________


The provisions of said policy are hereby modified and amended as of the date hereof as to the following matters and none other:


The coverage provided by this Policy is supplementary to the coverage provided by Policy No. __________, dated ___________, issued by __________________, in the amount of $________________ (hereinafter called “Prior Policy”).  The Company does not assume any liability under this policy unless a loss or aggregate of losses result from a defect, lien, encumbrance, adverse claim or other matter which first attaches or is created subsequent to the Prior Policy.


The total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face amount of this policy and costs which the Company is obligated under the Conditions and Stipulations thereof to pay.


This endorsement is made a part of said policy and is subject to the Exclusions from Coverage, Schedules, Conditions and Stipulations therein, except as modified by the provisions hereof.


This endorsement is not to be construed as insuring the title to said estate or interest as of any later date than the date of said policy, except as herein expressly provided as to the subject matter hereof.

Dated:






_______________________________________________






By:  ___________________________________________








Authorized Signature

ENDORSEMENT L.T.A.A. No. 7 (Rev 4-90)

Policy Amendment

ENDORSEMENT

Attached to Policy No. __________________

Issued by

________________________________________________

Endorsement No. 213 (Modified)

With Reference To:

Policy No.:

Issued by:

Amount of Insurance:

Dated:

Upon the representation of the Insured that by an Agreement dated _____________________ (the “Agreement”) the insured mortgage has been modified in only one or more of the following respects: i) the maturity date has been extended, ii) the margin on the loan has been reduced, iii) the lowest rate of the adjustable rate loan has been reduced or iv) the highest rate of the adjustable rate loan has been reduced:

The Company insures the Insured that the priority of the insured mortgage has not changed by reason of said modification. The Company hereby insures the Insured against loss which said Insured shall sustain in the event that the assurance herein shall prove to be incorrect.

The liability of the Company is limited to the amount of insurance stated in the above-referenced policy. This endorsement does not insure or coinsure any risks insured against by the policy, and the insurer named in the policy remains solely liable to the Insured for losses covered thereunder. Notices required to be given under the policy shall be given as directed therein and, additionally, to the Company at one of the addresses set forth above. No coverage is provided hereby in the event that the Agreement modifies the insured mortgage to any greater extent or in any different way from those ways represented above.

This endorsement is made a part of the policy and is subject to all of the terms and provisions thereof and of any prior endorsements thereto.  Except to the extent expressly stated, it neither modifies any of the terms and provisions of the policy and any prior endorsements, nor does it extend the effective date of the policy and any prior endorsements, nor does it increase the face amount thereof.

Date:

_______________________________________________






By____________________________________________

JOINT TENANCY

A.  Acceptance on Deeds of Trust.

We have been involved in several situations involving beneficiaries under a deed of trust who claim that they were to hold their interest in the deed of trust as joint tenants.  Unfortunately, there was no acceptance of joint tenancy, either on the deed of trust or on a separate form, indicating the manner in which their interest was to be taken.

This oversight is most critical when sellers who are taking a carry-back deed of trust hold title to the property as joint tenants.  It is reasonable to believe that they also want to hold the carry-back as joint tenants.  While we cannot advise sellers how to hold their beneficial interest, the escrow officer should inform them of the option, thereby giving them the opportunity to choose.  In most cases, sellers do intend to retain the joint tenancy arrangement, in which case they need to sign an Acceptance of Joint Tenancy form.

Because a deed of trust given to secure repayment of a debt evidenced by a promissory note follows the note, instead of the note following the deed of trust, the payees on the note should also be shown as joint tenants with right of survivorship.  We will not, however, require acceptance on the note since that will be established on the deed of trust.

Recording Officers should (1) check carry-back deeds of trust for joint tenancy acceptance by the beneficiaries when they held title as joint tenants and (2) notify the escrow officer if the acceptance is missing.

This same procedure should be followed for property held as community property with right of survivorship.

B.  Straw Party Abolished.

Effective July 20, 1996, the straw party requirement for joint tenancy was abolished.  Pursuant to A.R.S. §33-431.B, an estate in joint tenancy with right of survivorship may be created simply by a grant (1) from a sole owner to himself/herself and others or (2) from two or more owners to themselves or to one or more of them and others.  We will therefore no longer require straw party deeds for any such conveyances.

A new exemption from the Affidavit of Real Property Value was also added to address this change.  A.R.S. §11-1134.B.11 provides for an exemption when two or more persons convey property to themselves as joint tenants with right of survivorship.  Any time you have this situation, this exemption reference should be placed on the joint tenancy deed.  This exemption does not apply to conveyances from one person to himself/herself and others or from two or more persons to themselves and others.

Similar to community property with right of survivorship, we will now prepare deeds for parties who wish to change the ownership of their property from tenants in common to joint tenancy with right of survivorship, provided we are title insuring a current, open transaction.

C.  Vesting.

The following are examples of the terminology to be used when preparing joint tenancy deeds involving more than a husband and wife:


1.
Husband, Wife and Third Party:  (Complete Joint Tenancy)


John Doe, husband of Jane Doe; Jane Doe, wife of John Doe; and Jill Roe, a widow, not as tenants in common nor as a community property estate, but as joint tenants with right of survivorship.


2.
Husband, Wife and Third Party:  (Husband and Wife Only as Joint Tenants)

John Doe and Jane Doe, his wife, not as tenants in common nor as a community property estate, but as joint tenants with right of survivorship, as to an undivided _______ interest and Jill Roe, a single person, as to an undivided _________ interest.  (The undivided interest of the husband and wife as a unit and the third party may be any fractional interest they desire.)


3.
Two or More Couples:  (Complete Joint Tenancy)

John Doe, husband of Jane Doe; Jane Doe, wife of John Doe; Jim Roe, husband of Jill Roe; Jill Roe, wife of Jim Roe, not as tenants in common nor as community property, but each as joint tenants with rights of survivorship.


4.
Two or More Couples:  (Husband and Wife Only as Joint Tenants)

John Doe and Jane Doe, his wife, not as tenants in common nor as community property, but as joint tenants with rights of survivorship, as to an undivided ___________ interest; and Jim Roe and Jill Roe, his wife, not as tenants in common nor as community property, but as joint tenants with rights of survivorship, as to an undivided __________ interest.  (The undivided interest of each couple as a unit may be any fractional interest they desire.)

The above wording, with minor changes, can also be used when vesting as tenants in common.

Fractional interests between joint tenants should not be stated but should be shown on the tenancy in common positions as in Examples 2 and 4.

When a married person takes title as sole and separate OR as joint tenant with an individual other than his/her spouse, a disclaimer deed is required.

Please take all necessary steps to ensure that any documents we are recording and insuring comply with the examples shown above.

When joint tenancy deeds appear in the record chain and do not comply with these examples, do not make any requirements concerning any invalidity of joint tenancy unless you have consulted with your CTO/ATO, Service Center Underwriter or the Legal Department.  Obviously, if no one has died in a questionable joint tenancy, there is no problem.

NOTE:  For further discussion of joint tenancy, see the topics Divorce and Joint Tenancy in the Guide to the Code Book.

JUDGMENTS

A.  Child Support.

There are two ways in which arrearages for child support can become a lien against real property:  by recording a lump sum judgment or by recording a notice of lien.

1.  
Lump Sum Judgments.  

Unlike most judgments that expire 5 years after the date of entry unless renewed, judgments for child support are exempt from renewal and are enforceable until paid in full.  (A.R.S. §25-503.I)

Except for judgments in favor of the United States or its agencies (see Part B, below), we do not take exception for judgments that recorded more than 5 years ago, unless they have been renewed.  This practice could result in our not taking exception to a judgment that is for child support and, therefore, not subject to the 5 year period.

As an alternative to examining every recorded judgment to determine if it is for child support, Maricopa County will consider only those judgments that are older than 5 years and not renewed if they are identified with a DR or FC as part of the number.  This exception will not apply to other Counties.  If the judgment indicates that it is for child support, then take exception to it regardless of age.

Judgments recorded as part of a divorce that merely establish a parent to be responsible for paying child support in a specified amount per month do not create a lien on real property.  We are only concerned with lump sum judgments dealing with arrearages.

2.  
Notice of Lien.  

A.R.S. §25-516 authorizes the Arizona Department of Economic Security to record a notice of lien specifying the nature of a child support arrearage debt, the amount of the debt and the obligor’s name and last known address.  The statute expressly provides that (1) recordation of the notice constitutes constructive notice of the lien to the creditors of the owner and to subsequent purchasers of the real property and (2) a judgment is not necessary to establish such a lien.  The lien has priority over all other liens except mortgages, deeds of trust or agreements for sale recorded prior to recordation of the notice.  If the lien is satisfied, DES must record a release.  Consequently, whenever your search reveals such a notice, you must call for its release.

3.
Homesteads.

For a discussion of the effective of a homestead on a lump sum judgment for child support arrearages, see the memo on Homestead Property in this Manual.

B.  Default Judgments.

See the memo on Default Judgments in this Manual

C.  Foreclosure Judgments as General Judgment Liens.

We faced a claim for $600,000 based upon a judgment lien that was picked up but not shown in the title policy, presumably because the judgment was for the foreclosure of a deed of trust encumbering property other than that insured under the title policy.  You should be aware that, under Arizona law, a judgment for foreclosure constitutes a general lien against all other property of the judgment debtor for any deficiency remaining after sale of the mortgaged property.  (A.R.S. §33-725.)  Accordingly, a judgment for foreclosure should be shown as you would any other judgment lien.  The only exception will be if the judgment expressly provides that it is non-recourse, i.e. that no other assets of the debtor can be applied to satisfy the judgment.

D.  Judgments in Favor of USA and Agencies.

Civil judgments in favor of the United States or its agencies remain as liens on all property of the judgment debtor for a period of 20 years from the date of entry, with a right to renew for one additional 20 year period.  These judgments have priority over purchase money loans if the judgment is recorded prior to the recordation of the loan document.  See Section 3201 of the Federal Debt Collection Procedures Act of 1990, Subtitle A-Debt Collector Procedures, Chapter 176 (Public Law 101-647) (the “Act”).

Judgments created prior to May 29, 1981, are not affected by the Act.  Also, because the Act pre-empts inconsistent state law, judgments entered either in federal or state courts and recorded will remain effective for the 20 year period.

Since the Act will increase the volume of GI items to be considered and eliminated, the new procedure will not have to be followed with respect to prior owners in the chain of title provided the current vesting deed was title insured and the property is a single family residence.  The current owners and buyers must, however, be searched from May 29, 1981, to date so as to consider any possible judgments in favor of the U.S. or its agencies.

The foregoing is NOT intended to change our current GI procedure, except to the extent that judgments in favor of the U.S. or its agencies cannot be eliminated after 5 years.

E.  Judgment Liens.

The Arizona statutes regarding judgment liens were amended to make it easier to determine whether a party to our transaction is a named judgment debtor and, if not, to obtain a lien release.  These statutes, discussed below, are effective for judgments recorded on or after January 1, 1997.

1.
Information Statement  (A.R.S. §33-961.C and §33-967)


Whenever a judgment or decree requiring payment of money, or the renewal of such a judgment or decree, is presented for recording, it must be accompanied by an Information Statement.  The Information Statement, prepared by the judgment creditor, must contain the following information:


1.
The name and last known address of each judgment debtor and the address at which the judgment debtor(s) received the summons;


2.
The name and address of the judgment creditor;


3.
The amount of the judgment or decree as entered or as most recently renewed;


4.
If the judgment debtor is a natural person, his/her social security number, date of birth and driver's license number; and


5.
Whether a stay of enforcement has been ordered by the court and the date the stay expires.


If any of the above information is not known, the judgment creditor must so state in the Information Statement.  The social security number is to be included only if it has been voluntarily provided to the judgment creditor by the judgment debtor.


If a recorded judgment, decree or renewal is not accompanied by the Information Statement, an "Amendment to Recorded Judgment" may subsequently be recorded to include the Statement; however, the priority date of the judgment, decree or renewal is the date of compliance with the recording of the Information Statement.  In other words, if a judgment, decree or renewal is recorded without the Information Statement, it will only be given priority as of the date the Amendment to Recorded Judgment is recorded.  The date on which the Amendment is recorded, however, does not affect the duration of the judgment lien, i.e. the judgment remains a lien for a period of five years from the date it is filed with the court; only its priority is affected.

2.
Erroneously Identified Property Owner (A.R.S. §33-968)


This statute addresses the situation where an innocent property owner has a name that is the same or similar to that of a judgment debtor referenced in a recorded judgment lien.  (The Information Statement should make it easier to determine when such errors occur.)  The statute authorizes the innocent, or erroneously identified, property owner to deliver a written demand to the judgment creditor for a release of the lien.  The demand must be accompanied by reasonable proof that the property owner is not the judgment debtor and that the property is not subject to enforcement of the lien.  The judgment creditor has fifteen (15) days to comply after his/her receipt of the demand.  If the judgment creditor fails to deliver a release, the property owner can apply to the court for an order releasing the judgment lien, in which case the property owner is entitled to an award of at least $500 in damages and his/her attorney's fees.  This procedure should enable customers who are “erroneously identified property owners” to obtain releases of judgment liens against their property in a relatively expeditious manner.

F.  Other Resources.
For a further discussion of judgments and judgment liens, see the memo on Condominiums in this Manual and the topics “Judgments” and “Liens” in the Guide to the Code Book.

LAND DIVISIONS:  DISCLOSURE AFFIDAVIT AND REVIEW

A.R.S. §33-422 (formerly §11-806.03, which requires certain disclosures by sellers of 5 or fewer parcels of land) and A.R.S. §11-809 (regarding County review of land divisions of 5 or fewer parcels) affect all non-subdivision metes and bounds property and platted lot splits which lie in unincorporated areas of any county.  Although A.R.S. §11-809 appears to apply only to parcels of land being split, A.R.S. §33-422 has much broader application, thereby imposing a greater duty on sellers to make certain disclosures.

We will not be responsible for determining whether these statutes affect our current transaction, but we do want to direct attention to the existence of these laws because they impose significant duties upon sellers and may affect an owner’s ability to develop property.  A.R.S. §33-422 sets forth the form of seller Affidavit of Disclosure to be used.  The Affidavit is to be recorded at the same time as the deed.  The Arizona Association of Realtors has prepared a form in accordance with the statutory requirements to enable sellers to comply with this disclosure requirement.  Although we should not assist in the preparation of any such form, the form has been placed on the Impact system to be provided to customers upon request. 

Title Officers should show the following Note (AR-6) on commitments on all sale orders affecting non-subdivision metes and bounds property and orders involving platted lot splits, either of which are in UNINCORPORATED areas: 

NOTE:  The Company hereby informs the parties that it has not made a determination of whether or not this transaction is subject to the provisions of ARS 33-422 entitled “Land divisions; recording; disclosure affidavit” and ARS 11-809 entitled “Review of land divisions; definitions.”  It will be the responsibility of the parties to make this determination; therefore, the Company assumes no liability with respect to these matters.

Because the foregoing is a note and not a requirement, no further action needs to be taken by the escrow officer or title examiner.  When a recorded Affidavit of Disclosure is encountered, or adverse matters are disclosed on a Deed, code Y-10 should be used.  

Escrow officers may provide a copy of the foregoing statutes only upon request by the customer. It will not be our business policy to provide a copy with each commitment.  A copy of the statutes is enclosed for your convenience and duplication as necessary.

Arizona Revised Statutes

11-809. Review of land divisions; definitions

A. The board of supervisors of each county may adopt ordinances and regulations pursuant to this section for staff review and approval of land divisions of five or fewer lots, parcels or fractional interests, any of which is ten acres or smaller in size. The county may not deny approval of any land division that meets the requirements of this section. If review of the request is not completed within thirty days after receiving the request, the land division is considered to be approved. At its option, the board of supervisors may submit a ballot question to the voters of the county to allow the voters to determine the application of subsections B and C to qualifying land divisions in that county.

B. An application to split a parcel of land shall be approved if:

1. The lots, parcels or fractional interests each meet the minimum applicable county zoning requirements of the applicable zoning designation.

2. The applicant provides a standard preliminary title report or other acceptable document that demonstrates legal access to the lots, parcels or fractional interests.

3. The applicant provides a statement from a licensed surveyor or engineer, or other evidence acceptable to the county, stating whether each lot, parcel or fractional interest has physical access that is traversable by a two-wheel drive passenger motor vehicle.

4. The applicant reserves the necessary and appropriate utility easements to serve each lot, parcel or fractional interest created by the land division.

C. An application to split a parcel of land that does not comply with one or more of the items listed in subsection B shall still be approved if the applicant provides an acknowledgment that is signed by the applicant and that confirms that no building or use permit will be issued by the county until the lot, parcel or fractional interest has met the requirements of subsection B. The county may grant a variance from one or more of the items listed in subsection B.

D. Any approval of a land division under this section may:

1. Include the minimum statutory requirements for legal and physical on-site access that must be met as a condition to the issuance of a building or use permit for the lots, parcels or fractional interests.

2. Identify topographic, hydrologic or other site constraints, requirements or limitations that must be addressed as conditions to the eventual issuance of a building or use permit. These constraints, requirements or limitations may be as noted by the applicant or through county staff review, but there shall be no requirement for independent studies.

E. If the requirements of subsections A through D do not apply, a county may adopt ordinances and regulations pursuant to this chapter for staff review of land divisions of five or fewer lots, parcels or fractional interests but only to determine compliance with minimum applicable county zoning requirements and legal access, and may grant waivers from the county zoning and legal access requirements. The county may not deny approval of any land division that meets the requirements of this section or where the deficiencies are noticed in the deed. A county may not require a public hearing on a request to divide five or fewer lots, parcels or fractional interests, and if review of the request is not completed within thirty days from receipt of the request, the land division shall be deemed approved. If no legal access is available, the legal access does not allow access by emergency vehicles or the county zoning requirements are not met, the access or zoning deficiencies shall be noticed in the deed. If a county by ordinance requires a legal access of more than twenty-four feet roadway width, the county is responsible for the improvement and maintenance of the improvement. If the legal access does not allow access to the lots, parcels or fractional interests by emergency vehicles, neither the county nor its agents or employees are liable for damages resulting from the failure of emergency vehicles to reach such lot, parcel or fractional interest.

F. It shall be unlawful for a person or group of persons acting in concert to attempt to avoid the provisions of this section or the subdivision laws of this state by acting in concert to divide a parcel of land into six or more lots or sell or lease six or more lots by using a series of owners or conveyances. This prohibition may be enforced by any county where the division occurred or by the state real estate department pursuant to title 32, chapter 20.

G. In this section:

1. "Legal access" means a public right of vehicular ingress and egress between the lots, parcels or fractional interests being created.

2. "Minimum applicable county zoning requirements" means the minimum acreage and dimensions of the resulting lot, parcel or fractional interest as required by the county's zoning ordinance.

3. "Utility easement" means an easement of eight feet in width dedicated to the general public to install, maintain and access sewer, electric, gas and water utilities.

33-422. Land divisions; recording; disclosure affidavit

A. A seller of five or fewer parcels of land, other than subdivided land, in an unincorporated area of a county and any subsequent seller of such a parcel shall furnish a written affidavit of disclosure to the buyer, at least seven days before the transfer of the property, and the buyer shall acknowledge receipt of the affidavit. 

B. The affidavit must be written in twelve point type.

C. No release or waiver of a seller's liability arising out of any omission or misrepresentation contained in an affidavit of disclosure is valid or binding on the buyer.

D. The buyer has the right to rescind the sales transaction for a period of five days after the affidavit of disclosure is furnished to the buyer.

E. The seller shall record the executed affidavit of disclosure at the same time that the deed is recorded. The county recorder is not required to verify the accuracy of any statement in the affidavit of disclosure. A subsequently recorded affidavit supersedes any previous affidavit.

F. The affidavit of disclosure shall meet the requirements of section 11-480 and follow substantially the following form:

When recorded mail to:

__________________________

__________________________

__________________________

__________________________

Affidavit of Disclosure

Pursuant to A.R.S. §33-422

I, ______________________________________________ (seller(s)) being duly sworn, hereby make this affidavit of disclosure relating to the real property situated in the unincorporated area of:

_______________________, County, State of Arizona, located at:

______________________________________________________________

and legally described as:

(Legal description attached hereto as exhibit "A")

(property).

1.
There ( is ( is not....legal access to the property, as defined in A.R.S. § 11-809....( unknown

Explain: _______________________________________________________

______________________________________________________________

______________________________________________________________

2.
There ( is ( is not....physical access to the property. ( unknown

Explain: _______________________________________________________

______________________________________________________________

______________________________________________________________

3.
There ( is ( is not....a statement from a licensed surveyor or engineer available stating whether the property has physical access that is traversable by a two-wheel drive passenger motor vehicle.

4.
The legal and physical access to the property ( is ( is not....the same....( unknown ( not applicable.

Explain: _______________________________________________________

______________________________________________________________

______________________________________________________________

If access to the parcel is not traversable by emergency vehicles, the county and emergency service providers may not be held liable for any damages resulting from the inability to traverse the access to provide needed services.

5.
The road(s) is/are ( publicly maintained ( privately maintained ( not maintained ( not applicable. If applicable, there ( is ( is not....a recorded road maintenance agreement.

If the roads are not publicly maintained, it is the responsibility of the property owner(s) to maintain the roads and roads that are not improved to county standards and accepted for maintenance are not the county's responsibility.

6.
A portion or all of the property ( is ( is not....located in a FEMA designated regulatory floodplain. If the property is in a floodplain, it may be subject to floodplain regulation.

7.
The following services are currently provided to the property: ( water ( sewer ( electric ( natural gas ( single party telephone ( cable television services.

8.
The property is served by ( a private well ( a shared well ( no well. If served by a shared well, the shared well ( is ( is not....a public water system, as defined by the safe drinking water act (42 United States Code § 300f).

9.
The property ( does have ( does not have . . . . an on-site wastewater treatment facility (i.e., standard septic or alternative system to treat and dispose of wastewater). ( unknown. If applicable: a) The property ( will ( will not . . . . require installation of an on-site wastewater treatment facility; b) The on-site wastewater treatment facility ( has ( has not been inspected.

10.
The property ( has been ( has not been . . . . subject to a percolation test. ( unknown.

11.
The property ( does ( does not....meet the minimum applicable county zoning requirements of the applicable zoning designation.

12.
The sale of the property ( does ( does not...meet the requirements of A.R.S. § 11-809 regarding land divisions. If those requirements are not met, the property owner may not be able to obtain a building permit. The seller or property owner shall disclose each of the deficiencies to the buyer.

Explain: _______________________________________________________

______________________________________________________________

______________________________________________________________

This affidavit of disclosure supersedes any previously recorded affidavit of disclosure.

I certify under penalty of perjury that the information contained in this affidavit is true, complete and correct according to my best belief and knowledge.

Dated this (date) day of (year) by:

Seller's name (print): ______________ Signature: _____________

Seller's name (print): ______________ Signature: _____________

State of Arizona


)


) ss.

County of ________________
)

Subscribed and sworn before me this (date) day of (year) , by __________________________________ _________________________________

Notary public 

My commission expires:

(date) 

Buyer(s) hereby acknowledges receipt of a copy of this affidavit of disclosure this (date) day of (year) 

Buyer's name (print): ___________________

Signature: ___________________

Buyer's name (print): ___________________

Signature: ___________________

G. For the purposes of this section, seller and subsequent seller do not include a trustee of a deed of trust who is selling property by a trustee's sale pursuant to title 33, chapter 6.1, any officer who is selling property by execution sale pursuant to title 12, chapter 9 and title 33, chapter 6. When seller is a trustee of a subdivision trust as defined in section 6-801 the disclosure affidavit required by this section shall be provided by the beneficiary of the subdivision trust.

LEASEHOLD INTERESTS 

A.
Recorded Memorandum of Lease.

Prior to 1996, we insisted upon a memorandum of lease containing operative words of conveyance in the present tense, e.g. “does hereby lease” and would not accept the memorandum stated in the past tense, e.g. “the lessee has leased from the lessor.”

Because a recorded memorandum of lease will be indexed properly in the Grantor-Grantee index and, therefore, constitute constructive notice to third parties of the leasehold estate, we are no longer concerned with the past or present tense, nor do we impose a strict, technical requirement of operative words of conveyance.  As long as the memorandum of lease discloses the appropriate parties, contains a legal description, refers to the off-record lease (which we have reviewed), is executed and acknowledged, we will insure the leasehold estate.  Our review of the lease provides assurance that the leasehold is validly created and binding as between the lessor and the lessee.

B.
Matters Affecting Lessee’s Interest

The following is the procedure to be followed when addressing matters affecting a lessee’s interest when dealing with fee title:

When the commitment is prepared, any and all matters affecting the lessee’s interest will be shown as Schedule B items.  Each item must have a notation appended to it that it affects the lessee’s interest only.  By following this procedure, we have fulfilled our “duty to disclose” all matters affecting the title.  It is hoped that by labeling these exceptions as affecting only the leasehold interest, a majority of files can be closed and the policy issued in this manner.

Should the proposed insured nevertheless object to showing the lessee’s interest in this manner, we can alternatively offer to show on the policy the liens etc. that affect the lessee’s interest as sub-paragraphs under the lease exception.  In other words, the exception to the fee title would be the lease itself and it would be followed with a statement “said lessee’s interest is encumbered by (a). . . . . . (b) . . . . . .. etc.”

If the proposed insured is vehement that he does not want to see the matters on the policy at all, contact your Service Center Underwriter, State Agency Underwriter or the Legal Department concerning preparation of an endorsement.  The endorsement will make clear that the policy is not reporting upon anything that affects the lessee’s interest under leases that are shown in Schedule B.  In the isolated cases that close in this fashion, the commitment will be complete and usable as a base, but we must be very careful in flagging the file copy of the policy to see the commitment for base purposes.

C.
Encumbrances Against Lessee.

1.  Lessee’s Consensual Encumbrances.

When we are insuring the owner and/or lender of the fee estate, we will ignore all  CONSENSUAL encumbrances on the lessee’s interest so long as we take exception to the lease, recorded or unrecorded.  The rationale for this procedure is that a lessee cannot encumber the fee estate of the owner with a consensual lien unless the owner consents.  Any party who derives a right or interest through a lessee (e.g. lessee financing secured by UCC-1) cannot have rights superior to the rights that exist pursuant to the lease.  Also, the lessee’s lender’s right of entry to repossess collateral is not an encumbrance upon the owner’s fee title.  

This procedure should avoid the inevitable battle with lender’s counsel on the owner’s estate regarding deleting all references to UCC-1 Financing Statements or other security documents which secure interests against the lessee’s interest only.

2.  Lessee’s Non-Consensual Encumbrances.

The same reasoning may be applicable to non-consensual encumbrances (e.g. mechanic’s liens) on the lessee’s interest; HOWEVER, before we can make this determination, we must examine these recorded liens to evaluate whether the fee estate is arguably included in the non-consensual encumbrance, which could increase our risk of incurring defense costs to protect our insured.  If the encumbrance contains the legal description of the fee estate (e.g. mechanic’s lien or environmental lien) we cannot ignore the encumbrance without first analyzing it.  On the other hand, if the non-consensual lien is a judgment lien clearly against the lessee only, we should not take exception to the judgment lien since it does not encumber the fee estate.

3.  Bases.

Because we will be ignoring some recorded items affecting the lessee’s interest, we must not use such a file as a base file upon which we can subsequently insure a leasehold estate.  Also, if we are subsequently writing a guarantee involving the fee estate, we must add all the recorded items against the lessee’s estate that we previously ignored.  In other words, we will not be able to utilize the prior owner’s or lender’s file as a base for guarantees.  (It is more efficient to proceed in this manner rather than making extensive  notes in the title file for a transaction (i.e. subsequent leasehold policy or guarantee) that may never happen.)

D.
Laundry Leases.


We cannot ignore laundry leases posted to our PIQ jackets.  If the lease contains a legal description of our PIQ and indicates that the owner hereby leases to the vendor the laundry room located on specified premises, then either (a) require mutual cancellation of the lease, or a proper showing that the lease has expired by its terms or (b) show the lease in Schedule B of the commitment.  Attached is a copy of a lease that fits this situation.

E.
Other Resources.


See also the memos on Bankruptcy (Part E) and State Land Leases in this Manual and the topics “Leases” and “Leases (State and Federal)” in the Guide to the Code Book.

LEGAL DESCRIPTIONS

We have had several claims arising from the failure of recorded deeds to accurately reflect the terms of the purchase contract.  In two cases, the purchase contracts provided that an access easement would be granted across adjoining property.  In another transaction, the legal description was to contain an exception for property lying north of a roadway on the property sold.  In another, an easement across the property being purchased was to be reserved to provide access for adjoining property owners.  In each case, the escrow officer either failed to reflect the necessary information on the escrow instructions, incorrectly modified the legal description contained in the purchase contract or failed to insure that the deed contained the proper legal description.

Whenever the purchase contract calls for the Company to create or reserve an easement, except property from a legal description, or otherwise modify the legal description of property, the following steps must be taken:

1.
The escrow officer must ensure that the information provided in the purchase contract is accurately reflected in the escrow instructions and application for title insurance.

2.
If the legal description contained in the purchase contract is insufficient, or if the intent of the parties is subject to various interpretations when reading ONLY the language/wording used or is otherwise unclear, the escrow officer must have the parties provide the Company with an accurate legal description and seek written clarification from the parties of any ambiguity or other concern.

3.
The legal description provided to the escrow officer must be submitted to the title examiner for review AND approval prior to the close of escrow.  To enable title to conduct this review, add the description to Initial Questions in the Property Information screen.  If the description is too long, it should be faxed to the title examiner along with the order number.

4.
If the parties ultimately decide to waive the requirement for an easement or exception, the parties must execute a written waiver of the requirement.

5.
Verify that the legal description in the deed to be recorded is consistent with the purchase contract, the escrow instructions, and any written amendments or addenda thereto.

IN ADDITION TO THE FOREGOING, IF THE PARTIES MODIFY THE LEGAL

DESCRIPTION DURING THE COURSE OF THE ESCROW, THE TITLE EXAMINER 

IS TO PLOT THE LEGAL ON AN ARB MAP.

LENDER’S UNDERWRITING INSTRUCTIONS

On several occasions, we have found lender instructions containing the following requirement or something similar:


“Lender shall have a first position lien on the premises which is an in-fact first position.  To assure that lender has an in-fact first position, the title company must disclose to lender all recorded claims of interest against the premises.  The title company shall not insure over any known claim to the premises without the written consent of lender.  The title company must execute the following written certification complying with this paragraph before escrow closes:


Re:  Escrow #__________


Lender:


[TITLE COMPANY], by its officer signed below, certifies that in connection with the issuance of its title policy referenced above, prudent underwriting practices have been followed, including the disclosure to lender of all outstanding claims of record against the premises.”

This requirement does not permit indemnification by another title insurer or by any party to the transaction without the lender’s written consent.  Further, the certification’s wording is so vague that a complete review of every document in the chain of title may be necessary in order to comply.  As a result, ESCROW OFFICERS ARE NOT TO SIGN any lender’s instruction that contains a requirement similar to that shown above.  IF THE LENDER INSISTS THAT ITS INSTRUCTION BE SIGNED, then the instruction must be submitted to the County Manager, Advisory Escrow Manager, Coordinator for Escrow Operations or the Legal Department for review.
LIENS – INVALIDITY OF CERTAIN NONCONSENSUAL LIENS

A.R.S. §33-421 provides for the invalidity of certain nonconsensual liens recorded against real property.  Pursuant to this law, a lien which is recorded against real property (other than liens recorded by governmental entities, utilities, mechanic lien claimants or homeowners associations) is not valid unless it is accompanied by a court order or judgment authorizing the filing of the lien.  Additionally, the county recorder’s office is required to accept for recording a “notice of invalid lien” signed by the attorney general or county attorney.  Once recorded, this notice is deemed by the statute to create a conclusive presumption that the lien in question is invalid.  The statute also provides that a lien that is not authorized as set forth above does not affect the marketability of title to the real property described in the lien.

We want to be cautious in applying this law.  Due to the generally litigious nature of the people who typically file these types of liens, we will not automatically rely on this statute to eliminate such liens from Schedule B.  Rather, we will handle requests to ignore these liens based upon the statute on a case-by-case basis.

LIMITED LIABILITY COMPANIES

Limited liability companies (“LLC’s”) have become a widely used form of business entity since their introduction in 1992. The reason for their popularity is that LLCs combine the favorable characteristics of corporations and partnerships.  You can think of an LLC as a general partnership in which the “partners” have limited personal liability for the company’s obligations.  Because of their widespread use, this memo will summarize those features of an LLC that are most relevant for our escrow and title operations.

A.  Key Terms (A.R.S. §29-601)

The following are key definitions used in discussing LLCs:


Members:  The owners of an LLC who are similar to shareholders in a corporation or general partners in a partnership, depending on the LLC’s management structure.


Managers:  Persons who are designated to manage the LLC’s business and who act similar to officers and directors of a corporation or general partners of a limited partnership.  The LLC may choose not to have managers and instead vest management in all of the members, similar to general partners in a partnership.


Articles of Organization:  These are filed with the Arizona Corporation Commission (“ACC”) and are similar to a corporation’s Articles of Incorporation.


Operating Agreement:  An agreement among the LLC’s members dealing with the operation of the LLC, similar to a partnership agreement.

B.  Formation (A.R.S. §29-631 to 635)

An LLC is formed much like a corporation:


1)
Articles of Organization are filed with the ACC;

2)
The Articles must set forth, among other things, whether the LLC is to be “member managed” or “manager managed,” the entity’s statutory agent and the entity’s name, which must contain one of the following - Limited Liability Company, Limited Company, LLC or LC.

3)
The LLC is formed upon delivery of the Articles of Organization to the ACC.

Consequently, when dealing with an LLC, we need to verify that it is properly in existence by confirming with the ACC that it has filed its Articles of Organization and is in good standing.

C.  Management (A.R.S. §29-654, 681-83)

An LLC may be “member managed” or “manager managed.”  A member managed LLC is similar to a general partnership.  A manager managed LLC is similar to a corporation in that the members elect or designate a manager or managers to run the LLC.  The manager(s) do not have to be members.

The Operating Agreement governs the management of an LLC similar to a partnership agreement.  Members are free to make the Agreement as flexible and creative or as narrow and restrictive as they desire.  The statutes governing LLC’s apply to their management only to the extent that the statutes do not conflict with the Operating Agreement or when the Operating Agreement does not provide for a particular circumstance.  Thus, a request for a copy of the Operating Agreement and assurance that it has not been amended or changed will be our standard requirement to confirm that proper authority has been granted to the contracting party.

Unless otherwise provided in the Articles of Organization, each member in a member managed LLC, and each manager in a manager managed LLC, has authority to bind the entity.  Also, unless the Operating Agreement provides otherwise, any action by members or managers can be done by a written consent stating the action taken and signed by the number of members or managers required under the Operating Agreement.  

D.  Liability  (A.R.S. §29-651)

Members of an LLC are generally not liable for the LLC’s obligations solely by reason of being members.  Their liability is analogous to that of shareholders or limited partners whose maximum exposure is the loss of their investment in the entity.

E.  Continuity Of Existence (A.R.S. §29-781-82)
An LLC “dissolves” upon a member’s death, bankruptcy or incapacity or his/her expulsion from the LLC.  Similar to a partnership, the LLC must “wind up” its affairs upon dissolution unless the remaining members agree to continue.

F.  Other LLCs (A.R.S. §29-801 and 841)
The Limited Liability Company Act also authorizes Foreign Limited Liability Companies, which must register with the ACC in order to lawfully conduct business in Arizona, and Professional Limited Liability Companies (PLLCs), which are formed by doctors, attorneys, CPAs, etc.

LIMITED LOAN POLICY.

The Limited Loan Policy was designed to address needs primarily within the secondary lending market.  There is, however, no prohibition on issuing this policy for other position loans, including first position.  The filed fee, complete with endorsements, is $95.00. 

A few of the rather significant differences between this policy and others, including the Best policy, are as follows:

1.
The policy only gives limited assurances.  For example, with respect to the vested owner, the policy uses the term “purportedly vested.”  This means that our search will merely attempt to discover the last deed purporting to vest title in the borrower.

2.
The policy does not insure legal or physical access to the subject property.  This eliminates any need for the title searcher to determine whether or not there is access to the subject property.

3.
The policy only assures the lender that there are no enforceable monetary liens affecting the mortgaged premises except those that are set forth in Schedule B.  There will be instances when we discover some unreleased encumbrances which we have determined were paid (i.e., Settlement Statement) but for which no release appears of record.  In these situations we can, upon the discretion of your CTO/ATO or Service Center Underwriter, delete any encumbrances that are paid but lack recorded releases.  

4.
Issuance of the Limited Loan Policy will not require a base for a starting point.  We will need to reflect all unreleased encumbrances which we have no knowledge have been paid and disclose as exceptions or requirements any general index matters that need to be addressed.

5.
The maximum amount of insurance available under this policy coverage will be $250,000.

6.
The policy date set forth in Schedule A will be the plant date at the time the report is written and the policy coverage will be continued forward as of the date of the recording of the instrument provided the loan document has been recorded by our company.  

7.
It will be necessary to conduct a typical bringdown prior to the recordation of the loan to be insured.  Any adverse matters discovered must be reported to the lender prior to placing their loan documents of record.

8.
Schedule A requires that we provide a street address for the subject property.  This information can usually be secured by reviewing the available Assessor’s rolls.

9.
While no specific exceptions for taxes need be shown under Part II of the policy, tax information must be provided as a courtesy.

10.
Item number 5 of the policy jacket states that any requirement set forth in the policy unresolved to the satisfaction of the company shall constitute additional matters under Schedule B, Part II.  There may be circumstances where we are instructed to close the transaction whereby we have not been provided with proper documentation to eliminate a requirement for the release of the monetary encumbrance.  Pursuant to the terms and conditions of the policy, these requirements constitute exceptions from policy coverage.  

11.
The Revolving Credit Variable Rate endorsement is to be issued as part of the policy on every transaction.  We will not take the ordinary steps to determine whether or not the deed of trust provides the standard disclosure required on other loan transactions.  

12.
A Limited Loan Bringdown endorsement is filed with the Limited Loan Policy  and will be required by some lending institutions in order to complete their loan file.  This endorsement will provide the lender upon request with the recording date and recording document number of the loan being insured by our Limited Loan Policy .

13.
The last but most significant difference in this product is that no commitment for title insurance is issued prior to the issuance of the policy.  Elimination of the commitment will significantly enhance our productivity, thereby enabling us to provide better service to our lender clients.

14.
The Limited Loan Policy  cannot be used as a base for future transactions. 

15.
Agents will need to maintain accurate accounting guidelines because the policy is issued up front.  Agents must account for the issuance of each and every policy jacket.  Some lending institutions have agreed to pay for the Limited Loan Policy regardless of whether the loan is ever consummated.  For these customers, it would be appropriate to send the National Processing Center (NPC) copy to Louisville upon issuance of the policy jacket.  Since agents will be billed for the issuance of policy sent to NPC, some agents may be inclined to maintain a separate NPC file for the Limited Loan policies to be sent to Louisville.  Some lenders will expect not to be charged if a transaction cancels.  In this situation, you must obtain from the lender the copy of the policy that was issued to it.  Original policies which have been cancelled and returned to you must be merged with the office file copy and maintained in a separate cancelled policy folder.    These policies are not to be destroyed, but maintained in order to account for them when the underwriter conducts a policy reconciliation audit.  The purpose of not sending NPC a copy of the policy until you have received the premium is to eliminate charges that would be accounted to the agent prior to receiving the insurance premiums from the customer. 

16.
A sample of the Limited Loan Policy, tax information and endorsements is included in the Policy & Endorsement Forms Manual.  You are encouraged to direct customers towards purchasing the Limited Loan Policy in lieu of the Best Policy because (a) you should be able to produce it faster and (b) it is available for more situations than the Best.

LOAN POLICIES – NAMING OF INSUREDS

On request, you may show named insureds on loan policies as “XYZ Bank, its successors and assigns.”

Our former requirement, that the named insured read “XYZ Bank, its successors and assigns as more fully set forth in Paragraph 1(A) of the Conditions and Stipulations,” is no longer necessary.

MECHANICS LIENS – GENERAL LAW

A.
Construction Loan Priority.


A deed of trust given as security for a construction loan has priority over a mechanic’s lien, provided that the construction loan deed of trust is recorded within 10 days after labor or materials are first furnished to the project.  (A.R.S. §33-992.)  This statutory provision will not result in any change in our recording inspection procedures.  If, however, a transaction fails to record the same day as the inspection took place, and the inspection revealed that no work was done or materials had been delivered, a re-inspection will not be necessary as long as recording takes place within 10 calendar days of the inspection.  If the recording inspection reveals that labor or materials have been provided to the site, we will generally need to obtain a mechanic’s lien indemnity since we will not know when this activity occurred.

B.
Lien Period.


The period of time in which anyone (i.e. contractors/subcontractors/suppliers) can record a mechanic’s lien is 120 days after “completion.”  (A.R.S. §33-993.)  For title insurance purposes, “completion” is defined as 30 days after the certificate of occupancy is issued.  The bottom line for our purposes is that the mechanic’s lien period is 150 days from the issuance of the certificate of occupancy.  Consequently, we cannot rely upon Notices of Completion as shortening the lien period.  The XR12 Requirement reflects this 150 day lien period and reads as follows:

XR12   
LAPSE of 150 days after written final acceptance by the governmental body which issued the building permit for the improvement, or in lieu thereof, such alternative documentation satisfactory to the company to indemnify it against loss by reason of any mechanic and materialmen lien rights which may exist by reason of work being in progress or recently completed.

C.
Limitations Period.  

A lawsuit to foreclose a mechanic’s lien must be filed within 6 months of the date the lien is recorded.  In addition, the plaintiff must record a “notice of pendency of action” (i.e., lis pendens) within five days of filing the lawsuit.  (A.R.S. §33-998.A.)  This provision also applies to a defendant who raises the lien as a defense in an existing action, the five day period running from the date the defense was first raised.  This lis pendens requirement has two effects.  First, it is intended to make it easier to determine when the 6 month period ends.  Since there can be a five day gap between the filing of the complaint and the recording of the Notice, however, it will still be necessary to check the courthouse records for the filing of an action by any party who has previously recorded a mechanics lien.

Second, because the lis pendens requirement is mandatory, the failure to timely record the notice renders the lien unenforceable.  HCZ Construction, Inc. v. First Franklin Financial Corp., 183 P.3rd 155 (App. 2001).   Nevertheless, in any situation where a lien has been filed, and suit instituted, regardless of whether a notice of pendency of action has been recorded, we will continue to show the lien in Schedule B.  

D.
Overview.


Attached is a brief overview of Arizona law on mechanics liens.  It is not intended to be an exhaustive overview of this complicated law and each area referenced typically contains other statutory and case law qualifications.  Any questions should be referred to your CTO/ATO, Service Center Underwriter, State Agency Underwriter or the Legal Department.

ARIZONA MECHANICS LIEN LAW 

AN OVERVIEW (A.R.S. §33-981 to 1008)

	Who is entitled?

Persons who furnish labor or professional services (architect, engineer, surveyor), materials, machinery, fixtures or tools in construction, alteration or repair of a non-public building or improvement 

AND have a valid license,

AND do so at request of owner or agent (contractor, subcontractor, architect, builder),

AND comply with the applicable time lines.

Exceptions
Owner occupied dwelling - unless claimant has a written contract directly with the owner.

Payment Bond – recorded any time prior to recording of lien together with copy of construction contract; does NOT apply to one contracting directly with owner; protects all other contractors and therefore is in full amount of contract.

Performance Bond (aka Surety or Discharge Bond) – recorded after lien recorded; solely for protection of lien claimant; 1½ times amount of lien.


	Time Lines
Labor Commenced/Materials Furnished

(
Preliminary 20 Day Notice Given

(
Project Completed

(
Lien Recorded 

(within 150 days of certificate of occupancy)

(
Suit Filed 

(within 6 months of lien recordation)

(
Notice of Lis Pendens Recorded 

(within 5 days of suit)

Priority
Priority over ALL liens attaching after commencement of work/furnishing of materials EXCEPT deed of trust given by construction lender IF recorded within 10 days thereafter; broken priority issues arise here.

All mechanics liens have equal priority since they relate back to the date labor commenced/materials furnished regardless of date lien recorded; this is why risk is so high.

Underwriting Considerations

Residential Owner’s Affidavit

Inspections

Proof of Payment (for amounts under $5001

   – see Escrow Reference Manual)

Lien Waivers

Indemnity Requests

Bonds




MECHANICS LIENS – INDEMNITIES AND SATISFACTIONS

The following topics are covered by this memorandum:


A.
Residential Owner’s Affidavit


B.
Indemnification Guidelines and Procedures


C.
Indemnification Agreement


D.
Indemnities Rather than Inspections – Residential Construction


E.
Permanent Loans


F.
Homebuilder Indemnities

A.
Residential Construction/Improvements.


If the escrow officer becomes aware during the course of the escrow that improvements or repairs have been made to the property within the last 150 days then, within the limits noted below, the branch manager and the escrow officer are responsible for eliminating any mechanic’s lien potential or reducing the risk to the satisfactory minimal amount.  The escrow officer must first ascertain from the customer the nature of the repairs and the dollar amount involved.  Based on that information, the following procedures apply:


1.  When the total of undocumented payments for repairs or improvements is $500.00 or less, the escrow officer has the authority to completely deal with the issue.  The escrow officer, if comfortable, can waive any additional information and forego reviewing any documentation.  When the escrow officer elects to evaluate such information, however, he/she should ask for paid invoices or paid receipts and confirm telephonically with the supplier or contractor that they have been paid, etc. 


2.  
When the total of undocumented payments for improvements is between $500 and $5,000, the escrow branch manager and escrow officer are responsible for (a) obtaining  and reviewing documentation indicating that the repairs, improvements or materials have been paid for or (b)  reducing the mechanic’s lien risk to these dollar limits.  Copies of the documentation must be kept in the escrow file and telephone confirmation of payments must be documented in the escrow officer’s notes.


3.  
If the total amount of undocumented payments for repairs, improvements or materials exceeds $5,000.00, the branch manager must obtain the approval of the County Manager (or their designee) or the Legal Department to clear the mechanic’s lien risk (e.g. obtaining an indemnity) prior to sending the package to the recording desk.

B.
Indemnification Guidelines and Procedures.


Attached is Memo No. 248 dated October 31, 1994, which sets forth basic procedures and guidelines to assist in the preparation and review of mechanic’s lien indemnity requests.  You should review this memo anytime you have a broken priority issue.  One addition to the memo should be noted.  Since 1994, we have begun to issue the ALTA Residential and the Homeowners Policies.  In addition to Extended ALTA policies, you should also be aware of the potential for mechanic’s lien problems when issuing either of these policies.

C.
Indemnification Agreement.


Attached is the Indemnification Agreement form for mechanic’s and materialmen’s liens. This Agreement should be used whenever we agree to accept indemnification for a mechanics lien.  No changes are to be made to this form without Legal Department approval.

D.
Indemnities Rather Than Inspections - Residential Construction.


In lieu of conducting preliminary or recording inspections for single family, residential construction loans, the following requirement will appear in commitments covering residential property:

“FURNISH the Company with Mechanic’s Lien Indemnification relating to the proposed construction.  Said indemnity must be executed by the borrowers and general contractor.”  (Code XR12-A.)


In this limited situation, we will not require a formal Request for Approval nor will we require financial data on the parties.  The escrow officer is to prepare the Indemnification Agreement and deliver it to the customer for signature.  When the Indemnitor is other than an individual, the business entity, its principal(s) and their spouse(s) must sign the indemnity unless waived by the County Manager.


The original indemnity, with signatures, is to be included with the recording package.  In emergency situations, a facsimile signed Indemnification Agreement with original to come will be acceptable.  If the borrower is acting as a general contractor, the escrow officer is to make a note of this next to the Commitment so the Recording desk will know why we do not have indemnification from the borrower and the general contractor.  Builders who conduct regular business with our company are subject to approval by the County Manager.


In lieu of the foregoing, you may opt for a recording inspection.  This may be necessary if the general contractor refuses to sign our indemnity on the basis that priority has not been broken.  For business reasons, we may have to make the recording inspection to confirm that no work has started since the parties are unwilling to sign an indemnity.

E.
Permanent Loans.


We do not need to require an indemnity when we are insuring a permanent loan that replaces an interim or construction loan we previously insured with lien priority except in the following cases:



1.  The permanent loan is for more than 120% of the interim loan amount; or


2.  We have reason to believe that major portions of the property improvements were not funded by the construction lender.


Please direct any questionable situations to the Legal Department or the State Agency Underwriter.

F.
Builder and/or Subdivider Indemnities.


In addition to the foregoing procedures, the following procedures should be implemented with regard to homebuilder transactions:


1.  It is up to the escrow officer to determine if there has been construction within the last 150 days.  If so, we will need an indemnity before we can close.  It is important to focus on the need for an indemnity as early as possible to avoid any last minute problems.


2.  The indemnity log within the county should be checked to see if we already have an indemnity from the particular builder to cover the situation.


3.  If we need an indemnity, a package should be sent to the County Manager or State Agency Underwriter (or, for Maricopa County direct operations, a Service Center Underwriter).  The package should consist of:


a) completed Request for Approval of Indemnity Agreement (copy attached);




b)  financial statements of the parties who will be signing;


c)  any appraisals for the property or other evidence of equity in the property;




d)  title report.


4.  If the indemnity is approved, care should be taken to ensure that the correct parties sign.  For a corporation, we will typically require the principals to sign individually.  Similarly, for a partnership, we will generally require the partners to sign individually.


5.  We will require the buyers to sign an indemnity only if they have contracted in advance with the builder to build the house.  In the case of buyers buying a completed house, we will not require their signatures on an indemnity.  If you have any questions as to who should be signing the indemnity, contact your County Manager, State Agency Underwriter (or, for Maricopa County direct operations, a Service Center Underwriter) or the Legal Department.


6.  For direct operations, the County Manager (or, for Maricopa County, a Service Center Underwriter) will give the approved indemnity package to the county bookkeeper, who will enter the information from the package into the log before returning it to the escrow officer or title examiner.


7.  After the County Manager, State Agency Underwriter (or, for Maricopa County direct operations, a Service Center Underwriter) approves the indemnity, hold the package in the file until close.  At close, the original indemnity and all supporting documentation, including original of the approval, should accompany the recording package and be retained in the title file.


8.  If an indemnity has been previously approved for a particular transaction, it must be re-approved before it can be used in conjunction with another transaction.


9.  If the indemnity that is used to close a file is a blanket indemnity, a copy of the indemnity will be in the indemnity master file.  A copy of that indemnity must be attached to any recording package which the blanket covers.


10.  A file cannot be recorded by the recording officer unless a copy of the approved, signed Request for Approval of Indemnity is with the recording package.


11.  If we are holding funds to secure the indemnity, be sure to fill in the blank on the indemnity showing that we are holding the funds.

MEMO NO. 248

DATE: 10/31/94

SUBJECT:
Mechanic's Lien Indemnifications

Guidelines and Procedures

This memo is intended to assist you with the preparation of mechanic's lien indemnity approval requests.

Procedures

–  Be aware of the potential for mechanic's lien problems in all Extended ALTA policies. Loss of priority is not limited to new home construction. In many instances, there may be construction work in progress or work recently completed.

–  Do not give approval to "break priority" or issue mechanic's lien coverage without the approval of underwriting.

–  If you recommend approval of the indemnity, the Request for Approval of Indemnity Agreement (attached hereto) must be fully completed and signed by either the county/agency manager, CTO/ATO or Manager’s delegate prior to submission.

–  Submission to include a copy of title commitment along with the form's other pertinent information.

–  If indemnifications are executed prior to approval, then closing agent must inform parties that the use or reliance of the indemnification is subject to approval by the company and company reserves the right to request additional information.

–  If a partnership is in title, we require that the parties execute individually along with their spouses as well as in the partnership capacity.

–  If a corporation, we will require signatures from authorized corporate officers and in most cases where the corporation is wholly owned, we will request individual signatures, including spouses.

–  Retain original executed indemnity in title file.

The submission information, risk analysis and underwriting that is required to evaluate mechanic's lien risk is both very technical and comprehensive.  The following is a list of fundamental guidelines to be considered when preparing your request form for approval.

Guidelines

–  Is owner acting as the general contractor?  Is the general contractor experienced, does he have a track record?

–  Is there equity in the project? Will owner retain ownership or is owner deeding out?

–  Does lender have a construction disbursement department, i.e. will they make the inspections and secure the lien waivers?

–  Are disbursements via controlled draws, joint checks?

–  Is there a construction loan agreement?  How does the construction monies reconcile with the cost of construction? Request a cost breakdown or copy of construction contract and verify that there are sufficient earmarked monies to fund and complete project.

–  If project appears to be under funded, inquire where balance of funds is coming from. Consider requesting borrower to add those required funds to lender's construction account.

–  Is project built in phases thus possibly extending priority date?

–  Financial statements – remember are only a snapshot in time. Do not put much emphasis on real estate.

These guidelines and procedures are in addition to the company's specific underwriting limits for your respective county or agency. Certainly it goes without saying that regardless if the risk falls within your monetary limit or if you encounter unusual risk, you should review with state underwriting/counsel.

SV:bh

REQUEST FOR APPROVAL OF INDEMNITY AGREEMENT

	Escrow #:
	
	Date:
	

	Legal:
	

	Owner
	

	Name of Lender:
	
	Interim:
	 ( 
	Permanent:
	 (

	Policy Amount:
	Owners
	$  
	ALTA
	$   

	

	Appraised By:   
	Amt:$  
	By:
	

	Appraisal Attached:  ( yes or ( no

	

	General Contractors:
	   

	
	

	Type of Improvements:
	   

	
	
	
	

	State of Construction:
	
	Trenched
	(
	Stems In
	(
	1/4
	(
	1/2
	(
	3/4 Finished (

	
	
	Date Completed
	

	
	
	
	

	Parties who have or will sign indemnity agreement:      

	
	
	
	

	Financial Statements attached    Dated:    

	

	Remarks by Escrow Officer:    

	
	
	

	
	
	Escrow Officer - Telephone #
	

	
	
	
	

	Recommendation for approval:
	
	Date:
	

	
	Agent- Office Manager
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	

	
	
	
	

	Conditions of Approval based upon
	

	
	
	Financial Statement
	
	Lien Waivers
	
	

	
	
	Appraisal
	
	Copy of Bond
	Amount of Bond
	$
	Other
	

	
	
	
	
	
	
	
	
	

	Additional Remarks:
	

	

	Approved By:
	

	
	Underwriter
	Date:
	


INDEMNIFICATION AGREEMENT FOR MECHANICS’

AND MATERIALMEN’S LIENS


This Indemnification Agreement is made by _____________________________________ (hereinafter referred to as "Indemnitor[s]”) for the benefit and protection of _______________ ________________________________ (hereinafter referred to as “The Company”).


WHEREAS, The Company is being requested to issue its policy(ies) of title insurance insuring an interest in or title to the real property in the County of ___________, State of Arizona, described in Commitment issued by The Company which is described as:

and


WHEREAS, certain works of improvement have been, or will be, commenced on the above-mentioned land; and


WHEREAS, The Company is unwilling to issue said policy(ies) without an exception(s) as to the liens of mechanics and materialmen (collectively, the “Liens”) which affect or may affect the title hereto; and


WHEREAS, the Indemnitor recognizes that The Company, in the normal course of its business, would not issue its policy(ies) insuring over the Liens unless the Indemnitor indemnifies The Company as hereafter agreed.


NOW, THEREFORE, THE INDEMNITOR AGREES that in consideration of the issuance of a policy(ies) of title insurance without showing therein any exception for any Liens, Indemnitor will hold harmless, protect and indemnify The Company for, from and against any and all liabilities, losses, damages, expenses and charges, including but not limited to attorney's fees and expenses of litigation, which may be sustained or incurred by The Company under, or arising directly or indirectly out of the issuance of any policy(ies) of title insurance covering said land, or any portion thereof, without exception for any Liens, which The Company or its agents may from time to time hereafter issue; and including but not limited to any claim, proceeding or judgment arising from or based upon any Liens.


AND THE INDEMNITOR FURTHER AGREES that Indemnitor will diligently provide for the defense of any action based upon any Liens, counsel to be selected and/or approved by The Company at its sole discretion, and will promptly do all things necessary or appropriate to cause the title to said land to be cleared of the effect of said Liens and any other matters based thereon or arising directly or indirectly therefrom, and of any cloud on title created by or growing out of any of the foregoing; all of which shall be done at the sole expense of Indemnitor.  If Indemnitor does not  do so then The Company may (but is not obligated to) do the same, and may pay, compromise or settle any such Liens or any claim or demand based thereon if The Company deems such actions necessary for the protection of any of its insureds under any policy or of itself; and Indemnitor shall 

promptly reimburse The Company for any payment, expense or expenditure made or incurred in so doing.


AND THE INDEMNITOR FURTHER AGREES that in the event that any judgment shall be or shall have been rendered or any process shall be or shall have been issued, based upon any Liens or any other matters growing out of any of the same, under which a sale could be held affecting or purporting to affect said land or any portion therefore, Indemnitor promises and agrees that it will satisfy the same and cause the same to be satisfied and discharged of record prior to the occurrence of any such sale.


AND THE INDEMNITOR FURTHER AGREES that Indemnitor will, upon request, promptly furnish The Company with copies of all receipted bills or other evidence of payment or set-off for works of improvement upon the land and such other and further assurances and/or security as may be reasonably requested by The Company for its protection from liability.


AND THE INDEMNITOR FURTHER AGREES that The Company may rely upon this Agreement in issuing any policy(ies) whether or not Indemnitor is the person ordering the same, regardless of any change in ownership of, or title to, the property or any portion thereof or any change in the nature of Indemnitor’s interest in the same.  The issuance of any such policy(ies) in the manner desired by Indemnitor may cause The Company to deem it necessary or expedient for practical business reasons to issue other policies covering the property without showing therein as matters not insured against mechanic’s liens or actions based thereon or to provide indemnities to other title insurers to induce them to issue such policies.  Consequently, the obligations of Indemnitor hereunder shall not be limited to the policy(ies) initially issued on the property or portions thereof, but shall apply also to any policy(ies) of title insurance subsequently issued on the property or portions thereof and to any indemnities provided to other title insurers.  Nothing contained herein shall be construed as an obligation on the part of The Company to issue any policy(ies) of title insurance.  However, if The Company does issue any policy(ies) of title insurance as requested by Indemnitor, then Indemnitor gives the assurances and indemnities as provided by this Agreement.


AND THE INDEMNITOR FURTHER AGREES that wherever the term policy(ies) is used in this Agreement, it also shall include any document issued to The Company’s customers including but not limited to binders, commitments and guarantees.


AND THE INDEMNITOR FURTHER AGREES that, if suit shall be brought to enforce this Agreement, Indemnitor will pay the attorney's fees of The Company.


AND THE INDEMNITOR FURTHER AGREES that all of the obligations of Indemnitor hereunder shall be several as well as joint.  All of the provisions of this Agreement shall inure to the benefit of and bind the parties hereto and their legal representatives and successors in interest.


IN WITNESS WHEREOF, the Indemnitor has executed this Indemnification Agreement for Mechanics’ and Materialmen’s Liens  this              day of                                    , 20_____.

                                                                          

___________________________________

INDEMNITOR




INDEMNITOR

MINING CLAIM OVERLAPS

Whether a mining claim overlap exists is an area of great concern when we are contemplating insuring a patented mining claim.

We have sustained several losses due to mining claim overlaps.  As a result, we have purchased a set of microfiche from the Bureau of Land Management (“BLM”) which depicts the location of the numerous mining claims in Arizona.  The fiche has been separated as to County based upon township and range boundaries.  In many cases, there is no fiche for certain areas, which indicates the absence of any mining claim on file with the BLM.

Whenever you write a report, commitment or guarantee on a patented mining claim, you must verify that no overlap exists using the fiche provided.  The fiche, however, is NOT conclusive of an overlap, merely because two or more claims are drawn over each other.  Rather, the patent must be checked to determine if the metes and bounds description excludes any portion which may lie within a previously patented claim.  The legal description is what will dictate the possibility of a problem.

Some counties have had claims on policies insuring regular patented sectional property and even subdivided property.  It appears that certain areas of the State (Yavapai for one) have experienced problems with overlapping patents.  You may want to create a directory which your examiners can use in determining whether the property in question is affected by a patented mining claim.

Bear in mind that conflicts in patents may be covered under Standard Policies if it is determined that the patents of record impart notice of the conflict.

Any time you think a problem exists and are not sure as to how to proceed, contact your CTO/ATO, Service Center Underwriter or State Agency Underwriter.

MINORS

A.R.S. §44-131.B provides that a minor (i.e. a person under 18 years of age) is no longer under a legal disability to contract if that minor is married to an adult.  This statute specifically states that a contract made by such a minor “is not invalid or voidable because of that person’s minority.”  

As a result of this statute, we will no longer require the appointment of a conservator to execute the necessary documents in a transaction in which a minor is a party, provided that the minor is married to an adult.  For all other transactions in which an unmarried minor is a party, or in which a minor is married to another minor, we will still require that all necessary documents be executed by a duly appointed conservator of the minor’s estate.

MOBILE HOMES

A.
Lien Disclosure and Release

1.  Liens shown on existing, recorded Affidavits of Affixture and simultaneously recorded deeds of trust.

Liens disclosed on the receipt portion of a recorded Affidavit of Affixture need NOT be released IF the lender shown on the Affidavit is the same lender shown on a simultaneously recorded deed of trust AND the deed of trust has been released of record.  The title commitment will therefore not call for a release of such a lien from the Affidavit of Affixture.  If it becomes necessary to record a release of the lien from the Affidavit of Affixture, we can do so following the procedure set forth in Part A.4, below.

2.  Liens shown on existing, recorded  Affidavits of Affixture alone or on Certificates of Title.                                       

Liens disclosed on the receipt portion of a recorded Affidavit of Affixture when there is no simultaneously recorded deed of trust or on a Certificate of Title for a mobile home that is to be affixed must be released of record at the time the debt is paid.  The Satisfaction of Lien Affidavit of Affixture (attached hereto) should be used whenever an Affidavit discloses a lien.  A Mobile Home Release of Lien and a Lien Clearance should be used whenever the Certificate of Title discloses a lien.  The satisfaction/release/lien clearance should be sent along with the written pay-off request to be signed in anticipation of the debt being paid through escrow.  If the pay-off is obtained verbally or the executed satisfaction/release/lien clearance is not sent back with the written payoff statement, the escrow officer should send a satisfaction/release/lien clearance along with the payoff check and with the escrow officer’s follow-up request to the lender if we have not timely received the lender’s release following close of escrow.

The escrow officer should NOT surrender the Certificate of Title to the Department of Motor Vehicles (“DMV”) or apply for the Affidavit of Affixture until we have received back an executed Satisfaction or release from the lender.  The escrow officer will therefore need to calendar follow-up demands to the lender if we have not received a release after paying-off the lien.  Once the escrow officer has received the executed Satisfaction/release, the Satisfaction/release, the Certificate of Title and the Affidavit of Affixture or Application for Title, as applicable, can be submitted to DMV with no lienholder shown.  

DMV will ONLY accept a Certificate or Affidavit showing a lienholder in two situations:  (1) when the mobile home is being affixed in the current owner’s name, i.e. there is no change in ownership of the mobile and (2) when, instead of a release, we submit a lienholder approval transfer form signed by the lienholder.  Such a form is typically used only in assumption or wrap situations.  In all other situations, the escrow officer must obtain a release as noted above.

3.  Seller Carrybacks.

When your transaction contemplates a carryback deed of trust to be given to the seller, the seller should NOT be shown as a lienholder either on the back of the Certificate of Title or on the receipt portion of the Affidavit of Affixture.  It is inappropriate to show the seller as a lienholder because the buyer’s obligation to the seller will be fully secured by the deed of trust, provided the Affidavit of Affixture is recorded concurrently with, or subsequent to, the deed of trust.

If we have closed transactions in which the seller is shown as a lienholder on the receipt portion of the Affidavit, the escrow officer must complete the Full Release of Security Interest Lien, obtain the seller’s signature and forward the Full Release to LandAmerica Account Servicing to be held for recording when the buyer satisfies its obligation.  A future recording of a Release and Reconveyance of the deed of trust alone will not eliminate the lien created by the Affidavit of Affixture.


4.  Statutory Releases.


Effective August 22, 2002, Arizona law authorizes a title insurer to record a statutory release of lien shown on an affidavit of affixture if the lien secures a debt of $500,000 or less.  (A.R.S. §42-15203.E.)  The procedure is the same for statutory releases of deeds of trust or mortgages with a principal amount of $500,000 or less.  See Statutory Releases and “To Come” Items memos in this Manual.

B.
Non-Affixture
While our preference is to have the mobile home affixed to real property, for a variety of reasons parties request that we insure transactions in which they do not desire the mobile home to be affixed.  In any such situation, all parties must sign a Supplement to Escrow Instructions Regarding Non-Affixture of Mobile Home acknowledging that the mobile home will not be affixed, that title will be transferred outside of escrow, that we are insuring only the vacant land and that we are relieved of any liability in connection with the supplemental instructions.  (The form of Supplement to be used is attached.)  Escrow and title fees must also be based upon the land value, not the entire contract amount.  

The following codes address this situation:

MR12
RECORD Affidavit of Affixture in compliance with A.R.S. §42-15203 or A.R.S. §33-1501 or obtain fully executed Supplement to Escrow Instructions Regarding Non-Affixture of Mobile Home.


M40

ANY CLAIM or loss by reason of not recording an Affidavit of Affixture 




relating to any mobile home located on said land.

We cannot issue the LTAA 3R and 5 combined endorsement with extended loan policies when the mobile home is not affixed.  We can, however, issue the LTAA 3R alone.

C.
Affidavits of Affixture on Leasehold Property.


1.  Requirements.


Effective July 2002, Arizona law permits Affidavits of Affixture to be recorded on property leased by a mobile home owner in a mobile home park (“MHP”).  (A.R.S. §33-1501 et. seq.)  The following requirements must be met:



1)  The mobile home must be affixed to the property;


2)  The owner of the mobile home and the owner of the property must have entered into a lease of the property which (a) is for at least 20 years and (b) expressly permits the recording of an Affidavit of Affixture; and


3)  A Memorandum of Lease is recorded that contains acknowledged signatures of the landlord and tenant and includes (a) their names and addresses, (b) the lease term, (c) any conditions of lease renewal, (d) a description of the mobile home, including make, year, size, manufacturer’s list price and vehicle identification number, and (e) a legal description of the real property.  If the owner of the mobile home changes during the term of the lease, the landlord and new tenant are to record an Amended Memorandum of Lease.


The legal description of the real property can include:

1) For a MHP having a recorded subdivision plat identifying individual lots, the lot number, community name and recording information for the plat;

2) Recording information for a leasehold map of the MHP.  The map must be certified by the land owner and include the name and legal description of the MHP and the location and identifying number of all rental spaces; 

3) If there is no recorded MHP plat identifying individual lots, then (a) a metes and bounds description of the real property subject to the lease, (b) a reference to a lot number on an unrecorded plat if the plat shows the dimensions of the lot and a legible copy is attached to the Memorandum of Lease and Affidavit of Affixture or (c) a reference to a lot number contained in a development plan approved by the applicable municipality, containing the name and date of the plan, lot number, location and dimensions, and date of approval.  The plan must be attached to the Memorandum of Lease and Affidavit of Affixture.


The commitment will contain appropriate Schedule B requirements to ensure that these 


matters are addressed prior to affixing a mobile home to leased property.

2.  Termination.


The landlord may terminate an Affidavit of Affixture by recording a termination notice and affidavit if the lease is terminated before its expiration date.  The notice and affidavit must have attached:  (1) an agreement between the landlord and tenant to terminate the lease, (2) a forcible entry and detainer judgment in favor of the landlord, or (3) the landlord’s affidavit that the mobile home has been removed from the property.


3.  Lienholders.


The Affidavit of Affixture may contain the acknowledged consent of a holder of a security interest in the mobile home to the termination of that interest upon the recording of the Affidavit.  In the absence of such a consent, the recording of the Affidavit of Affixture does not impair the holder’s rights.


4.  Real/Personal Property.


The affixed mobile home and the leasehold interest are to be treated as real property EXCEPT that the mobile home will continue to be assessed as personal property.  (A.R.S. §42-15203.E.)

D.
Policy Issuance and Requirements

The following procedures are to be used when issuing policies on property involving a mobile home:


1.  New Mobile Homes.

Issue Residential Policy (even though Affidavit of Affixture is to come)

Requirements - XR12A (mechanics lien indemnity)

Schedule B – X15 (mechanics liens)(Owners Policy Only) (out by CTO/ATO or Service



Center Underwriter if the dealer gives an indemnity)

2.  Affidavit of Affixture less than 5 years old.

Issue Homeowner’s Policy (if property type applies)

Requirements – Show “Payment of personal property taxes if any”


  Show M39 note

  Show M38 under tax note (add recording date to Doc. No. of Affidavit)

3.  Existing Mobile Home.

Issue Homeowners Policy (if property type applies)

Requirements – Show M39 note

4.  Leaseholds.


Issue Standard Owners Policy


Requirements – MR 9




  MR 12




  MR 17




  MR 18

5.  Mobile Home NOT to be Affixed.


Requirements – MR 12


Schedule B –     M40

6.  New Mobile Homes – Loan Policies.

Transactions which include financing of a mobile home being purchased and placed on a lot require that the deed of trust be recorded and monies disbursed to the dealer prior to obtaining the Manufacturer’s Statement of Origin (MSO), which is then surrendered to obtain an Affidavit of Affixture.  Consequently, recording of the Affidavit will typically be a “to come” item.  Since neither the lender nor the dealer is willing to compromise their position, we must rely upon the escrow officer to follow-up, obtain the Affidavit of Affixture and get it recorded.  On these transactions, we have no authority to hold the lender’s policy pending recordation of the Affidavit of Affixture.  Therefore, we must issue the policy once the deed of trust is recorded.  Policies cannot be issued on title only orders until the Affidavit is recorded, unless the escrow is processed by one of our offices (including our Agents).

E.
Other Resources

For an extensive discussion of the many escrow and title issues involving mobile homes, see the Mobile Home Manual.

WHEN RECORDED MAIL TO:

Loan Number:

SATISFACTION OF LIEN

AFFIDAVIT OF AFFIXTURE

KNOW ALL MEN BY THESE PRESENTS, that the lien as described by AFFIDAVIT OF AFFIXTURE 

dated __________________and recorded ____________________, at Instrument/Docket No. 

_______________, in the office of the County Recorder, _________________ County, Arizona, 

together with the debt thereby secured is fully paid, satisfied and discharged.

Dated:

Mobile Home Description:

YEAR:
_______________________

MAKE:
_______________________

SIZE:

_______________________

VEHICLE ID:
_______________________








Lienholder:

____________________________________








By:








____________________________________








Its:

STATE OF 



)

) SS.

COUNTY OF



)

This instrument was acknowledged before me, this _______day of _________________, _____,

by___________________________________________, the _____________________________ of __________________________.

My commission will expire:

________________________________
_________________________________________

Notary Public

Date: ______________________________

Escrow No. _________________________

To: _________________________________

SUPPLEMENT TO ESCROW INSTRUCTIONS

REGARDING NON-AFFIXTURE OF MOBILE HOME

I/We hereby modify and/or supplement the previous instructions in the above numbered escrow in the following particulars only:

Contrary to Escrow Instructions dated ___________________________, Buyer(s) and Seller(s) agree that title to the Mobile Home shall be transferred to Buyer(s) through the Arizona Department of Motor Vehicles in this escrow as a courtesy only. The parties further acknowledge and agree that the Mobile Home shall not be affixed to the real property acquired by Buyer(s) herein, nor will _________________ (the “Company”) record an Affidavit of Affixture.

Buyer(s) and Seller(s) (1) acknowledge and agree that the Company will title insure the real property only in the amount of $_________________________ and will not insure the Mobile Home, and (2) further agree to hold harmless and relieve the Company of any and all liability that may arise in connection with the Mobile Home remaining personal property and not being affixed to the real property.

SELLERS:





BUYERS:

___________________________________

___________________________________

___________________________________

___________________________________

If the transaction involves a lender, the lender hereby acknowledges that the Mobile Home will not be affixed to the real property nor will the Company insure the Mobile Home. Lender further agrees to hold harmless and relieve the Company of any and all liability that may arise in connection with the Mobile Home remaining personal property and not being affixed to the real property.

LENDER: ________________________________

By: _____________________________________

Its: _______________________________

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS (“MERS”)

MERS is a Delaware corporation shown on deeds of trust as the beneficiary acting solely as a nominee for the lender and its successors and assigns.  (A sample of such a deed of trust is attached.)  MERS is not a lender.  The intent behind designating MERS as the beneficiary-nominee is to eliminate the need to prepare and record assignments for transfers of mortgage loans, since there will be only one beneficiary shown of record.  MERS will then internally track transfers of mortgage loans, provide payoffs, record releases, etc.  Additional information on MERS can be found on its web site:  http://www.mersinc.org.

Transactions involving MERS will be handled as follows:

1.  Loan policies.  Show the lender as the insured and, in the Schedule A description of the deed of trust, show as beneficiary:  “Mortgage Electronic Registration Systems, Inc., a Delaware corporation (“MERS”), as nominee for [insert name of lender].”  If requested by the customer, MERS can also be designated as an insured.

2.  Trustee’s sale and litigation guarantees.  Show the assured as the trustee conducting the sale and MERS.  In the Schedule B exception for the deed of trust being foreclosed, show:  “Mortgage Electronic Registration Systems, Inc., a Delaware corporation (“MERS”), as nominee for [insert name of lender], as Beneficiary.”  On the Information Page of trustee’s sale guarantees and Schedule C on litigation guarantees, list both MERS and the lender as parties disclosed by the public records who are entitled to notice of the sale.  Substitutions of trustee must be executed by MERS as beneficiary or by the lender of record.

3.  Other.  Subordinations, consents to easements and other documents requiring execution by a beneficiary must be executed by MERS as beneficiary or by the lender of record.

[image: image2.png]n LandAmerica



Recording Requested By:
[Company Name]
And When Recorded Mail To:
[Company Name]
[Name of Natural Person]
[Street Address]
[City, State  Zip Code]
ADVANCE \U 4.30_____________________________________ADVANCE \D 4.30[Space Above This Line For Recording data]_______________________________ADVANCE \D 4.30 ADVANCE \D 4.30DEED OF TRUST

MIN:  1000XXX-XXXXXXXXXX-X 
DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11, 13, 18, 20 and 21.  Certain rules regarding the usage of words used in this document are also provided in Section 16.

(A)
“Security Instrument” means this document, which is dated  December 29, 2000,

together with all Riders to this document.

(B)
“Borrower” is   John and Mary Borrower

.  Borrower is the trustor under this Security Instrument.

(C)
“Lender” is    XYZ Mortgage Company
Lender is a                                                    Corporation organized and existing under the

laws of The State of XXXXXX      Lender's address is 12345 Lender’s Street Address,  Lender’s City, ST, ZIP


(D)
“Trustee” is  ABC Trustee

(E)
“MERS” is Mortgage Electronic Registration Systems, Inc.  MERS is a separate corporation that is acting solely as a nominee for Lender and Lender's successors and assigns.  MERS is the beneficiary under this Security Instrument.  MERS is organized and existing under the laws of Delaware, and has an address and telephone number of P.O. Box 2026, Flint, MI  48501-2026, tel. (888) 679-MERS.

(F)
“Note” means the promissory note signed by Borrower and dated December 29, 2000.

The Note states that Borrower owes Lender 

One Hundred Fifty Thousand  Dollars (U.S. $150,000.00 )

plus interest.  Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later than.

(G)
“Property” means the property that is described below under the heading “Transfer of Rights in the Property.”

(H)
“Loan” means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under the Note, and all sums due under this Security Instrument, plus interest.

California Deed of Trust-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
MERS Modified Form 3005  01/01
—The Compliance Source, Inc.—
Page 1 of 3
14301CA  008/00

www.compliancesource.com
© 2000, The Compliance Source, Inc.

(I)
“Riders” means all Riders to this Security Instrument that are executed by Borrower.  The following Riders are to be executed by Borrower [check box as applicable]:

(
Adjustable Rate Rider
(
Condominium Rider
(
Second Home Rider

(
Balloon Rider
(
Planned Unit Development Rider
(
Biweekly Payment Rider

(
1-4 Family Rider
(
Revocable Trust Rider 

(
Other(s) [specify]
(J)
“Applicable Law” means all controlling applicable federal, state and local statutes, regulations, ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final, non-appealable judicial opinions.

(K)
“Community Association Dues, Fees, and Assessments” means all dues, fees, assessments and other charges that are imposed on Borrower or the Property by a condominium association, homeowners association or similar organization.

(L)
“Electronic Funds Transfer” means any transfer of funds, other than a transaction originated by check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an account.  Such term includes, but is not limited to, point-of-sale transfers, automated teller machine transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers.

(M)
“Escrow Items” means those items that are described in Section 3.

(N)
“Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid by any third party (other than insurance proceeds paid under the coverages described in Section 5) for:  (i) damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or condition of the Property.

(O)
“Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on, the Loan.

(P)
“Periodic Payment” means the regularly scheduled amount due for (i) principal and interest under the Note, plus (ii) any amounts under Section 3 of this Security Instrument.

(Q)
“RESPA” means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional or successor legislation or regulation that governs the same subject matter.  As used in this Security Instrument, “RESPA” refers to all requirements and restrictions that are imposed in regard to a “federally related mortgage loan” even if the Loan does not qualify as a “federally related mortgage loan” under RESPA.

(R)
“Successor in Interest of Borrower” means any party that has taken title to the Property, whether or not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

California Deed of Trust-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
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TRANSFER OF RIGHTS IN THE PROPERTY
The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors and assigns) and the successors and assigns of MERS.  This Security Instrument secures to Lender:  (i) the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance of Borrower's covenants and agreements under this Security Instrument and the Note.  For this purpose, Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described property located in the 

ADVANCE \R 180.0 of ADVANCE \R 180.0:

ADVANCE \R 36.0[Type of Recording Jurisdiction]

   [Name of Recording Jurisdiction]

Assessor’s Identification Number:

which currently has the address of 


[Street] 

ADVANCE \R 162.0, California ADVANCE \R 144.0 (“Property Address”):

                             [City]                                                                           [Zip Code]

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements, appurtenances, and fixtures now or hereafter a part of the property.  All replacements and additions shall also be covered by this Security Instrument.  All of the foregoing is referred to in this Security Instrument as the “Property.”  Borrower understands and agrees that MERS holds only legal title to the interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right:  to exercise any or all of those interests, including, but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender including, but not limited to, releasing and canceling this Security Instrument.


BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed and has the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances of record.  Borrower warrants and will defend generally the title to the Property against all claims and demands, subject to any encumbrances of record.
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NOTICE OF TITLE POLICY DISCOUNTS

Effective June 1, 2005, on all residential resale and refinance transactions, the attached Notice of Title Policy Discounts is to be provided to buyers and sellers on resale transactions and borrowers on refinance transactions.  This Notice, which is intended to ensure that customers are apprised of available discounts, is to be provided as follows:

A.  Residential Resales.
The Notice will be linked to the Terms and Conditions Residential.  For FSBO transactions, it will be linked to the Escrow Instructions.  This linking will enable the Notice to be sent with the Welcome Package.  (Note:  On FSBOs, if your transaction is a commercial or vacant land transaction, you will need to remove the notice from that package before sending it.)

B.  Direct Title Orders.
The Notice will be a stand alone document in the title documents menu in Impact and will be linked to the Direct Transmittal Letter with Notice to enable the Notice to be sent with the Commitment.  Two copies of the Notice are to be sent.  The transmittal letter will request that the customers sign and return the Notice.  Notices returned to the Service Center are to be retained in the title file.

C.  Refinances for Branches Utilizing the Out-of-County EPRO Unit.
The Notice will be sent with the Borrower’s Opening Package.

D.  Refinance for Maricopa County Branches and Outlying County Branches Not Utilizing the Out-of-County EPRO Unit.
Individual escrow officers will need to send the Notice out on their own with the Opening Package.  Alternatively, the Notice can be provided at closing.  There will now be a Refinance – Required Document Package in Section 1 of Impact to make this process easier.  The Package will contain the notice as well as LandAmerica’s Privacy Policy.

NOTE:  For all residential resale escrow files, the signed Notice is to be retained in the escrow file, on the right side of the file folder after the Terms and Conditions or Escrow Instructions.  For refinance transactions, the signed Notice is to be retained in the escrow file after the Loan Instructions.  

The Notice has also been provided as a stand-alone form in Impact, Section 1.  

NOTICE OF TITLE POLICY DISCOUNTS

Residential Transactions – Arizona

Order No.: _______________________
Escrow No.: _______________________

Please note certain discounts sometimes apply to reduce title insurance premiums. You should review the possible discounts listed below and tell your escrow officer if you think any apply. For some of the discounts, you may be asked to provide additional information to allow us to verify that the discount is applicable. The discount will be subject to specific formulas filed by the Underwriter with the Arizona Department of Insurance and the location of the property.

SHORT/LONG TERM RESALE RATE:

There are certain discounts available if your purchase was within last 5 years and insured by us or another title company. The discount will vary depending on when you purchased your property and who insured it.

REFINANCE RATE:

There are certain discounts available if your current transaction is a refinance of a prior loan that was insured by us, or another title insurance company. This rate is subject to determination of loan balances in some instances, depending on the formula filed by the Underwriter being used to insure the current transaction. 

Please acknowledge your understanding of the foregoing disclosure, even if no discount applies, by signing below.

Date: ______________ 

                      Date: ________________

___________________________       
            ______________________________

Signature of Seller/Borrower



Signature of Seller/Borrower

____________________________

            ______________________________

Print Name





Print Name

OFF-RECORD MATTERS ON STANDARD COVERAGE

Regardless of the “mix” of policy types in a combination order, if a standard policy is to be issued or if the order is for a standard only, and off record matters have been disclosed in writing by the parties or by a survey provided to us, we will take exception to these matters on the standard policy.

On the combination files, it will be necessary to set up two exceptions for the same matter.  For example, a matter disclosed by a survey:

1.
Code X-1S “disclosed by survey” (ALTA loan policy only).

2.
Code X-1S “disclosed by survey” plus “submitted with the application for this policy” plus code Y-1 or Y-2B (standard owners only).

If the order is a combination and the inspection discloses a problem matter, we will show the matter on the standard policy even though knowledge of the matter was not given to us in writing by the insured.  (See 9(b) of Part 1 of Schedule B of the standard policy.)  Similarly, if the combination is with the ALTA Residential or Homeowner’s Policies, treat it as extended coverage and show the exceptions.

Use of the survey matter as an example is not intended to imply that the foregoing should only apply to matters disclosed by a survey.  The same procedure should be used for any off-record matter disclosed in writing, such as unrecorded leases, unrecorded tenancies, unrecorded easements, encroachments, etc.

OWNER’S AFFIDAVIT/COMMERCIAL TRANSACTIONS

Most Commitments for extended coverage (1) include a requirement for a certificate from the owner identifying all tenants and further stating that there are no options or first right of refusal and (2) address potential mechanic’s lien concerns.  These requirements can be met on commercial transactions through use of the attached “Owner’s Affidavit and Indemnity.”  To address the effect of A.R.S. §33-1071 relating to commercial broker liens, which became effective August 9, 2001, the Affidavit also includes a sentence in paragraph 3 relating to new tenants.  In addition, you can continue to use the affidavit form submitted by Commercial Services on Commercial Services transactions.

OWNER’S AFFIDAVIT AND INDEMNITY

To:
__________________ (the “Company”)

Re: 
Title Commitment No.___________________(the Commitment”)

The undersigned, having lawful authority to do so, (hereinafter called the “Affiant”) makes the following statements and representations for the benefit of the “Company”:

1.
Affiant is the owner or the legal representative of _________________________, (the “Owner”), and is authorized to execute this Affidavit.

2.
Owner holds title to the real property (the “Property”) as set forth in the above referenced  Commitment.

3.
Owner is entitled to possession of the Property and there are no other persons or entities in possession of the Property, other than those tenants set forth as an Exhibit to this Affidavit.  Furthermore, none of the tenants listed have any options to purchase, or right of first refusal to purchase the Property. 

( ٱ check here if there are no tenants.)  No new tenant will take possession within 15 days prior to close of escrow.

4.
There are no unrecorded options or contracts to purchase, unrecorded deeds, encumbrances, easements, rights of way, or other documents creating an interest in title to the Property, except as set forth as exhibits to this Affidavit.


(ٱ check here if None)

5.
There are NO contracts or arrangements for making any repairs, alterations, construction  or other work on the Property.  There are NO unpaid bills or claims for labor or materials and further, NO labor has been furnished including site preparation, nor any materials or equipment have delivered to the Property in the last 150 days, except as set forth as an exhibit to this Affidavit.


(ٱ check here if None)

In connection with the Company issuing its policy(ies), Affiant hereby indemnifies the Company from and against any and all loss, including costs, expenses, damages and reasonable attorneys fees resulting from the inaccuracy of any of the foregoing statements.

Dated

 ________________________________________
 ____________________

 Owner/Affiant                                                            Capacity


PARTIES IN POSSESSION

Whenever we are issuing extended coverage, we need to address the existence of parties in possession.  When the rights of parties are on a month-to-month basis, lenders or their counsel frequently require that we show no exception anywhere in the policy on the basis that their rights are very short term and have to be renewed.

Although we consented to such demands in the past, it is now our underwriting practice to use the X-5B code in Schedule B, Part II, reading as follows:

“RIGHTS OF PARTIES IN POSSESSION on month-to-month tenancy or under written but unrecorded leases.”

This exception will automatically be shown in Part II as subordinate to the lien of the insured loan without requiring subordination agreements for rights not exceeding 30 days.  Parties with rights extending beyond 30 days must be subordinated except when the Legal Department has agreed to insure, which will only occur in rare instances.  It will NOT be our standard practice to accept pre-printed subordination language contained in leases.  Additionally, all subordinations should be read carefully to determine if non-disturbance rights are reserved by the lessee.  In such cases, the following should be added to the subordinated interest shown in Schedule B, Part II of a loan policy.

“SAID AGREEMENT, among other things, contains non-disturbance provisions.”  (Code L-19B)

PARTNERSHIPS

A.
Judgments against Partnerships.


When running the GI on individuals involved in any transaction or in preparing guarantees or status reports, you need only run the individuals.  It is not necessary to G.I. any partnerships in which those individuals might be partners.  Should you nevertheless become aware of a large judgment involving a partnership of which your seller is a partner, check the judgment to ensure that a posting error was not made.  The majority of these judgments will be against the partnership and the individual partners.

B.
Trustee’s Sale and Litigation Guarantees.


There is a split of authority in the various states that have adopted the Uniform Partnership Act on the issue whether a partnership can sue or be sued in its own name.  There is some indication in Arizona that even though a partnership is a separate legal entity, it can only be sued in the names of its partners.  In addition, attorneys generally want to know the names of the partners because, in the course of filing an action against the partnership, they want to file an action against the partners as well  When issuing litigation guarantees, our practice will therefore be to name the general partners, in addition to the partnership.  In the event a particular party objects, we can modify the report to reflect the name of the general partnership with a notation as to the general partners.


For more information on the treatment of partnerships and partners when issuing litigation and trustee’s sale guarantees, see the memo Guarantees – Trustee’s Sale and Litigation (Part J) in this Manual and the topic “The Naming of Parties” in the Guarantee Manual.

C.
Liens against partners of a dissolved partnership.


With respect to general partnerships, we show title as being in the dissolved general partnership, then show as a requirement a deed signed by all partners.  We also need to show any liens against the individual partners, despite the fact that we are showing title in the general partnership.  This showing is necessary because title passes to the partners upon completion of winding up the partnership’s affairs, at which time the liens would attach.  Completion of winding up is essentially an “off record matter” and we have no way of knowing when the partnership is simply in dissolution or when it has been terminated and its assets distributed.  Therefore, as a matter of caution, we should show any liens against the partners even though we are showing title to the property in the dissolved partnership.

D.
Dissolution of a limited partnership.  Because general partners have the authority to dissolve and wind-up the affairs of a limited partnership, we would not require the approval of the limited partners for a conveyance while in dissolution.  Similarly, we do not need approval of the limited partners for a deed in lieu, absent a dissolution.  The only time we need to be concerned is when the general partners receive some benefit by giving a deed in lieu (for example, if the general partners are getting relief from personal liability on the note as a result of giving a deed in lieu).  In that case, there may be a conflict of interest between the general partners and the limited partners and we would want to get the limited partners’ approval.  Absent that fact situation, however, we do not need the limited partners’ approval for a deed in lieu.

PATENT RESERVATIONS

A.  Archeological and Cultural Values Reservations.

Some patents contain unique and rather unusual language with respect to the reservation of archeological and cultural values.  This language has been found in patents recorded in several different counties.

If you come across such language, the following exception should appear in Schedule B of your commitment:

A21  Archeological/Cultural Reservation.

“Reservation of all archeological/cultural values together with the right of entry to recover the same as reserved in instrument recorded in ___________.”

You will also need to show an exception with respect to restrictions that are contained in such an instrument.  Use the R4 code for this purpose.

Some patents also include a recitation regarding environmental contamination.  If a patent or other recorded instrument contains this type of adverse matter, you should use the following exception:


E25  Environmental Contamination Notice.

“Any claim or loss by reason of that certain notice of environmental contamination contained in instrument recorded in Document No. ______________.”

B.  Minerals Reserved Generally.

A 1982 memo from the State Land Department set forth the attached explanation of statutory and case law basis for the reservation of minerals in various sections of the State, as well as the State law definition of minerals.

C.  Other Resources.

See also the topics “Minerals” and “Patent Reservations” in the Guide to the Code Book and the memo on Mining Claim Overlaps in this Manual.

STATE LAND DEPARTMENT

MINERALS RESERVED IN PATENTS

2/18/82

1. 2-24-1863 Territory of Arizona

Section 16 and 36 for schools,

No reservation of minerals.

2. 2-14-1912 Statehood.

Sections 2, 16, 32 and 36 for schools,

No reservation of minerals.

3. 7-1-1929 Carey Land Acts A.R.S. 37-710

All minerals reserved to land sold under this Act.

4. 6-28-1934 Taylor Grazing Act A.R.S. 37-722

Provides that if the Federal Government retains the mineral rights on the land it exchanges, the State shall retain the mineral rights on the land it exchanges.

5. 7-9-54 to 3-18-68 A.R.S. 37-231-C

All sales, grants, deeds or patents to any state lands sold between July 9, 1954, and the effective 4ate of this section (3-18-68) shall be subject to and shall contain a reservation to the state of an un-divided one-sixteenth of all oil, gases and other hydrocarbon substances, coal or stone, metals, minerals, fossils and fertilizer of every name and description. together with all uranium, thorium, or any other material which is or may be determined by the laws of the state, the United States, or decisions of courts to be peculiarly essential to the production of fissionable materials, whether or not of commercial value, subject to the following:  (See A.R.S.)

6. 3-18-68 to present A.R.S. 37-231-E

Notwithstanding the provisions of subsection C of this section, all state lands sold after the effective date of this section shall be sold with the reservation that all oil, gas, other hydrocarbon substances, helium or other substances of a gaseous nature, coal, metals, minerals, fossils, fertilizer of every name and description, together with all uranium, thorium, or any other material which is or may be determined by the laws of the United States, or of this state, or decisions of court, to be peculiarly essential to the production of fissionable materials, whether or not of commercial value, and the exclusive right thereto, on, in, or under such land, shall be and remain and be reserved in and retained by the state, regardless of any sale under this section and the issuance of any certificate of purchase to any purchaser of state lands pursuant to this section, provided, that the reservation shall not include ”common mineral products, minerals, and property" as defined in 527-272, subsection A, subject to the following:  (See A.R.S.)

A.R.S. 27-272.  Common mineral products, materials and property defined; not locatable or leasable as a claim.

A.  The term, ”common mineral products, materials and property“, as used in this article. includes cinders, sand, gravel and associated rock, fill-dirt, common clay. disintegrated granite, boulders and loose float rock, waste rock and materials of similar occurrence commonly used as aggregate, road material rip-rap, ballast, borrow, fill and for similar purposes.

PAYOFF DEEDS

Pursuant to A.R.S. § 33-750, the payoff deed of an Agreement for Sale must:  (1) be entitled “PAYOFF DEED,” (2) state that it is “being delivered to consummate a contract” and (3) include the docket and page number or recording number of the contract.  This statute became effective August 6, 1999.  

The following procedures are based upon these statutory requirements:

1. Attached is a form of Payoff Deed, which the escrow officer must use whenever our transaction involves an Agreement for Sale.  (Please note that the escrow officer will need to add appropriate vesting and acceptance language if the parties take title as joint tenants or as community property with right of survivorship.) 

2. Because payoff deeds must now include the recording information of the Agreement for Sale, LandAmerica Account Servicing (if it is servicing the account) or escrow (if the payoff deed is a “to come” item from another servicing agent) will need to ensure that this information is inserted onto the payoff deed prior to its recording.

3. Because the statutory requirements are not retroactive, title and recording can accept payoff deeds executed before August 6, 1999, that do not meet the statutory requirements.

4. Payoff deeds executed on or after August 6, 1999, that do not meet the statutory requirements will need to be reviewed with your CTO/ATO or a Service Center Underwriter on a case-by-case basis to determine whether they will be acceptable for title insurance purposes.

Procedures similar to statutory releases of deeds of trust are in place for pay-off deeds for Agreements of Sale.  See the memo on Statutory Releases (Part B) in this Manual for these procedures.

When recorded, mail to:

_______________________________________________________________________________
PAYOFF DEED

For the consideration of Ten Dollars, and other valuable considerations,_______________ (hereinafter called the “Grantor”), hereby conveys to  _________________________ the following real property situated in _________ County, Arizona, together with all rights and privileges appurtenant thereto:

                 See Exhibit A attached hereto and made a part hereof.

Subject to all taxes and other assessments, reservations in patents and all easements, rights-of-way, encumbrances, liens, covenants, conditions, restrictions, obligations and liabilities as may appear of record.

And I or we do warrant the title against all persons whomsoever, subject to the matters set forth above.

This Payoff Deed is being delivered to consummate that certain Agreement for Sale/Contract recorded in Docket _____, Page _______ /Document No. ___________, of Official Records, in the Office of the County Recorder of _________ County, Arizona.

Exempt pursuant to A.R.S. §11-1134A.1.

Dated:








____________________________________








____________________________________

STATE OF __________________________
)







) ss.

County of ___________________________
)

This instrument was acknowledged before me this _____ day of _________________, _______ by ____________________________________ and ______________________________________.








____________________________________








Notary Public

My commission will expire: 
PLANT REPORTS

As of December 1999, we discontinued our long standing policy of requiring Counties to provide the Legal Department with a Monthly Plant Report.  Nevertheless, each CTO/ATO is still responsible for monitoring plant dates and communicating gap periods that create extraordinary risks with their County Manager.  Although most plants are shared data systems, members of the shared system should take appropriate action in communicating plant backlogs to the Service Center or a Service Center Underwriter.

POWERS OF ATTORNEY

I.  Statutory Requirements.

Effective August 21, 1998, the Arizona legislature revised the statutes on Powers of Attorney.  The most notable changes are as follows:

A.
Acknowledgment/Affidavit  


All powers of attorney must include an acknowledgment by the principal and an affidavit by the witness.  (A.R.S. 14-5501.D)  The statute specifies the form of acknowledgment and affidavit, which are included in the Special Durable Power of Attorney form attached hereto.  THE ATTACHED FORM IS THE ONLY POWER OF ATTORNEY FORM WE SHOULD EVER PROVIDE TO OUR CUSTOMERS WHEN IT IS FOR USE IN CONNECTION WITH A SPECIFIC ESCROW WE ARE HANDLING.  

B.
Best Interests of Principal  


The law requires that an attorney-in-fact use the principal’s assets only in the principal’s best interests and not for the agent’s benefit.  (A.R.S. 14-5506)   Violation of this statute subjects the agent to criminal and civil penalties.  There is an exception if the authority given by the principal for a use which is not in the principal’s best interest or is for the agent’s benefit is:  (1) identified in detail within the power of attorney and (2) separately initialed by the principal and the witness at the time the Power of Attorney is executed.  Consequently, whenever an attorney-in-fact is receiving ANY benefit from the transaction, the Special Power of Attorney form must include a clause setting forth the specific benefit being received and be initialed by the principal and the witness at the time the power of attorney is executed.  (Note:  Benefits to the agent can include receiving all or any part of:  (a) a commission, fee or other compensation, (b) proceeds  or (c) a right of survivorship interest in the property.)

C.
Termination


A durable power of attorney is effective regardless of how much time has elapsed since its execution unless the power of attorney states a definite termination time.  (A.R.S. §14-5501.A)    The attached Special Durable Power of Attorney includes the statutory language for a durable power of attorney stating that it is “not affected by subsequent disability or incapacity of the principal or lapse of time.”  If the principal desires to insert a specific date upon which the power is terminated, however, that change may be made in the form.

D.
Witness


The statutory witness requirements have not changed.  As a reminder, to be a witness, a person:


a.  Must be an adult (18 or older) who verifies the principal’s identity;


b.  CANNOT be the designated agent under the power of attorney, the agent’s spouse or the agent’s children; and


c.  CANNOT be the notary public.

E.
Retroactivity


These statutory changes are NOT retroactive.  Therefore, any valid Power of Attorney executed before August 21, 1998, is still valid.

F.
Out-of-State Powers


Powers of Attorney validly executed in another state continue to be valid in Arizona.  (A.R.S. §14-5501.C)

II.  Signatures and Notarizations.

The following are samples of the proper way for signatures and acknowledgements to be set up when an individual is signing a document as power of attorney for another:

	Signature Block
John Doe

By:  [signature of attorney-in-fact]
        As Attorney in Fact

OR

John Doe

[attorney-in-fact signs name of principal]
 by  Jane Doe, his attorney-in-fact


	Notarization
This instrument was acknowledged before me this _____ day of __________, 2___, by Jane Doe as attorney-in-fact for John Doe.

Notary Public


When recorded, mail to:


SPECIAL DURABLE POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS:  That________________________, the undersigned Principal, hereby makes, constitutes and appoints                                    (“Agent”) my true and lawful agent for me, with all power and authority to act in my name, place and stead, and for my use and benefit in any way which I myself could do, if I were personally present, to sell, convey, purchase, acquire, mortgage or otherwise encumber, transfer in trust, borrow money and execute and deliver notes therefore, loan money and receive notes and security therefore, and take or perform any other act necessary or appropriate regarding the real property described on Exhibit “A,” attached hereto and incorporated herein by reference (the “Real Property”).  

In addition, my Agent is specifically authorized to perform the following acts on his/her own behalf or for his/her own benefit ONLY if my witness and I initial each specific act below.

[NOTE:  The Principal and the Witness must each initial the corresponding blank space below with respect to each act listed for which the Principal wants the Agent to have authority.  If a blank space for any specifically-described act is NOT initialed, NO AUTHORITY WILL BE GRANTED for matters that are included in that section.]

	______________________

Principal and Witness Initials
	1)  Accept payment of a commission, fee or other compensation in connection with the Real Property.

	______________________

Principal and Witness Initials
	2)  Accept payment of all or any portion of the proceeds from the sale or financing of the Real Property.

	______________________

Principal and Witness

Initials
	3)  Acquire any interest in the Real Property, including but not limited to any interest which provides for rights of survivorship.

	______________________

Principal and Witness

Initials
	4)  Execute and record a disclaimer deed to the Real Property.



	______________________

Principal and Witness

Initials
	5)  Other:________________________



	
	


This power shall not be affected by subsequent disability or incapacity of the Principal or lapse of time.  All acts done by my Agent pursuant to this power during any period of disability or incapacity or uncertainty as to whether I am dead or alive shall have the same effect and inure to the benefit of and bind me or my heirs, devisees and personal representative as if I were alive, competent and not disabled.

I hereby ratify all that my Agent shall lawfully do or cause to be done by virtue of this power.  

This Special Durable Power of Attorney shall be governed by and construed in accordance with the laws of the State of Arizona.

I, ____________________________, the Principal, sign my name to this Power of Attorney this _____ day of ________, _____, and being first duly sworn, do declare to the undersigned authority that I sign and execute this instrument as my Power of Attorney and that I sign it willingly, or willingly direct another to sign for me, that I execute it as my free and voluntary act for the purposes expressed in the Power of Attorney and that I am eighteen years of age or older, of sound mind and under no constraint or undue influence.







_________________________________________







Principal:_________________________________









(Print Name)

(NOTE:  THE WITNESS CANNOT BE THE NOTARY PUBLIC, THE AGENT, THE AGENT’S SPOUSE OR THE AGENT’S CHILD.)
I, ____________________________, the Witness, sign my name to the foregoing Power of Attorney being first duly sworn and do declare to the undersigned authority that the Principal signs and executes this instrument as his/her Power of Attorney and that he/she signs it willingly, or willingly directs another to sign for him/her, and that I, in the presence and hearing of the Principal, sign this Power of Attorney as witness to the Principal’s signing and that to the best of my knowledge the Principal is eighteen years of age or older, of sound mind and under no constraint or undue influence.







_________________________________________







Witness:__________________________________









(Print Name)
State of Arizona 

)

This instrument was subscribed, sworn to and

County of _______________ ) ss

acknowledged before me by ___________________







the Principal, and subscribed and sworn to before







me by __________________, the Witness, this







______ day of ______________, ________.







___________________________________________







Notary Public

My commission will expire:____________

NOTE: THIS  POWER  OF ATTORNEY GIVES THE PERSON WHOM YOU DESIGNATE YOUR AGENT BROAD POWERS TO HANDLE YOUR REAL PROPERTY, WHICH MAY INCLUDE POWERS TO PLEDGE, SELL OR OTHERWISE  DISPOSE OF REAL PROPERTY WITHOUT ADVANCE NOTICE TO YOU OR APPROVAL BY YOU.    THESE POWERS WILL EXIST EVEN AFTER YOU BECOME DISABLED, INCAPACITATED OR INCOMPETENT.  CONSEQUENTLY, IF THERE IS ANYTHING ABOUT THIS FORM THAT YOU DO NOT UNDERSTAND, YOU SHOULD ASK A LAWYER TO EXPLAIN IT TO YOU. 

Exhibit “A”

Real Property Description

PRIVACY ACT - AGENTS

Attached is a Bulletin from Roger Therien dated October 1, 2001, which sets forth the essence of the Gramm-Leach-Bliley Privacy Act.  In this regard, there are two main points which we believe it is important to clarify:

1.  The LandAmerica Privacy Notice must be sent to the borrower on all residential loan transactions at the time the order is opened and with each owner’s policy and seller/carryback loan policy on residential sale transactions. 
2. The Privacy Notices set forth in the boxes incorporated in the attached memo are NOT to be used any longer.   Certain LandAmerica affiliates have entered into arrangements with third parties for sharing customers’ non-public personal information.  These arrangements provide for marketing services or joint marketing arrangements which fall within an exception to the opt-out provisions of the Gramm-Leach-Bliley privacy law.  As a result, the attached Privacy Policy Notice now contains a more detailed explanation of how LandAmerica uses non-public personal information than the notice originally used in 2001.  
Previously, the procedure was that the information contained in the boxes had to appear in the commitment and escrow addendum on all non-commercial sale and loan transactions, including vacant residential land, wherein individuals are sellers, buyers, or borrowers. It is now recommended that, if your Agency elects to adopt LandAmerica’s policy statement, it add to the commitment and escrow addendum the following language:  “Escrow Agent hereby adopts the Policy Statement as set forth by LandAmerica, attached here.”  You can then attach a copy of the actual Statement. If you elect not to adopt LandAmerica’s Statement, you must create your own for the general escrow provisions. 

LandAmerica has expended a significant amount of time analyzing the effect of the foregoing Act on our companies and agents.  We believe the procedures outlined in this memo and attachment are the minimum requirements for compliance.  Please direct any questions regarding this matter to the State Agency Manager.

Underwriting Bulletin No. 9 (Amended)

DATE:

October 1, 2001

TO:

West Region Direct and Agency Operations

FROM:
Roger Therien



Senior Underwriting Counsel, Western Region

SUBJECT:
Gramm-Leach-Bliley Privacy Law

Direct operations should have already received an email from Headquarters with three attachments: 1) Privacy Notice Distribution Guidelines, 2) Summary of Privacy and Security Provisions of Gramm-Leach-Bliley and 3) LandAmerica Privacy Policy Notice. The new procedures described in those attachments are effective July 1, 2001.

Since business is conducted differently in different areas of the country, this memo will explain how we will implement these procedures in the West Region.

The LandAmerica Privacy Policy Notice is a separate 2-page document (a single 2-sided page is suggested for hard copies). This will be delivered:

1. With each Owner’s Policy covering residential property;

2. With each Loan Policy issued to an individual seller of residential property who carries back a purchase money mortgage or deed of trust.

3. To the seller and buyer (or borrower) in an escrow on residential property.

If you are unsure whether or not the notice is required in a particular situation or it is impractical to make the determination, go ahead and send the notice. No harm results from sending too many notices.

In addition, the following boilerplate notices are to be included, as applicable, in Preliminary Reports and Commitments, and in Escrow General Provisions (not in title policies).

Include in Preliminary Reports and Commitments:

Privacy Notice (15 U.S.C. 6801 and 16 CFR Part 313):

We collect nonpublic personal information about you from information you provide on forms and documents and from other people such as your lender, real estate agent, attorney, escrow, etc. We do not disclose any nonpublic personal information about our customers or former customers to anyone, except as permitted by law. We restrict access to nonpublic personal information about you to those employees who need to know that information in order to provide products or services to you. We maintain physical, electronic and procedural safeguards that comply with federal regulations to guard your nonpublic personal information.

Include in Escrow General Provisions:

Privacy Notice (15 U.S.C. 6801 and 16 CFR Part 313):

We collect nonpublic personal information about you from information you provide on forms and documents and from other people such as your lender, real estate agent, attorney, title company, etc. We do not disclose any nonpublic personal information about our customers or former customers to anyone, except as permitted by law. We restrict access to nonpublic personal information about you to those employees who need to know that information in order to provide products or services to you. We maintain physical, electronic and procedural safeguards that comply with federal regulations to guard your nonpublic personal information.

Commercial property and financial institutions

The notices need to be given to individuals who obtain services primarily for personal, family or household purposes. For example, the notices are not necessary for commercial transactions or policies insuring financial institutions or corporations. We figure that it is better to send a notice when it is not needed than to omit a required notice. Accordingly, the notices should be automatic unless someone makes a conscious decision that the notice is not necessary for a particular transaction.

Why send a separate notice when one is already included in the Preliminary Report, Commitment and Escrow Instructions?

Our direct offices and agents are different corporations than the title insurers. Each corporation must provide notice.

What about starter exchanges?

Some questions have been raised about whether an additional notice called an “opt-out” notice is required in connection with starter exchanges. It is standard practice in the title industry to exchange title policies with other title companies in order to accommodate a customer’s subsequent transaction. As long as starters are exchanged for this purpose, it is my opinion that the exception in 16 CFR 313.14 applies, which provides: “The requirements for [opt-out and other more extensive notices] do not apply if you disclose nonpublic personal information as necessary to effect, administer, or enforce a transaction that a consumer requests or authorizes . . .”

What about the requirement of shredding documents containing personal information?

The law requiring documents containing personal information to be shredded is an entirely separate California State law. Coincidentally, both our state and federal legislators are passing laws on related subjects as fast as they can. I am attaching a separate memo dated June 5, 2001 pertaining to this state law. It is an update of a previous memo on the same subject. Those of you in other states are not subject to this separate law. However, shredding documents containing personal information, rather than tossing them in the trash, is a good idea even without the law.

PRIVACY POLICY NOTICE


LandAmerica Financial Group, Inc. and its family of affiliated companies (“LandAmerica”) respect the privacy of our customers’ personal information.  This Notice explains the ways in which we may collect and use personal information under the LandAmerica Privacy Policy.

LandAmerica provides title insurance and other real estate services through its affiliates. The three largest members of the LandAmerica family, Commonwealth Land Title Insurance Company, Lawyers Title Insurance Corporation, and Transnation Title Insurance Company, and their title affiliates, issue title policies and handle real estate closings across the country.  You may review a complete list of the LandAmerica family of affiliates covered by this Privacy Policy on our website at http://www.landam.com under the privacy policy link or request a copy be sent to you from the address listed below.  The LandAmerica Privacy Policy applies to all LandAmerica customers, former customers and applicants.  Please visit our website for an explanation of our privacy practices relating to electronic communication.

What kinds of information we collect:  Depending on the services you use, the types of information we may collect from you, your lender, attorney, real estate broker, public records or from other sources include:

information from forms and applications for services, such as your name, address and telephone number,

information about your transaction, including information about the real property you bought, sold or financed such as address, cost, existing liens, easements, other title information and deeds,

with closing, escrow, settlement or mortgage lending services or mortgage loan servicing, we may also collect your social security number as well as information from third parties including property appraisals, credit reports, loan applications, land surveys, real estate tax information, escrow account balances, and sometimes bank account numbers or credit card account numbers to facilitate the transaction, and

information about your transactions and experiences as a customer of ours or our affiliated companies, such as products or services purchased and payments made.

How we use and disclose this information:  We use your information to provide you with the services, products and insurance that you, your lender, attorney, or real estate brokers have requested.  We disclose information to our affiliates and unrelated companies as needed to carry out and service your transaction, to protect against fraud or unauthorized transactions, for institutional risk control, to provide information to government and law enforcement agencies and as otherwise permitted by law.  As required to facilitate a transaction, our title affiliates record documents that are part of your transaction in the public records as a legal requirement for real property notice purposes.

We do not share any nonpublic personal information we collect from you with unrelated companies for their own use.

We do not share any information regarding your transaction that we obtain from third parties (including credit report information) except as needed to enable your transaction as permitted by law.

We may also disclose your name, address and property information to other companies who perform marketing services such as letter production and mailing on our behalf, or to other financial service companies (such as insurance companies, banks, mortgage brokers, credit companies) with whom we have joint marketing arrangements.  Additionally, some LandAmerica affiliates may share information about their transaction and experiences with you in order to identify opportunities to market other LandAmerica services or products that may be useful to you.

How we protect your information:  We maintain administrative, physical, electronic and procedural safeguards to guard your nonpublic personal information.  We reinforce our privacy policy with our employees and our contractors.  Joint marketers and third parties service providers who have access to nonpublic personal information to provide marketing or services on our behalf are required by contract to follow appropriate standards of security and confidentiality.

Title insurance agents may be covered by this policy:  If your transaction goes through a title insurance agent that is not part of the LandAmerica family, the agent handling your transaction should provide you with the agent’s own privacy policy or evidence that the agent has adopted our policy.

If you have any questions about this privacy statement or our practices at LandAmerica, please email us at customerservice@landam.com  or write us at: LandAmerica Privacy, P.O. Box 27567, Richmond, VA 23261.

PRIVACY ACT – DIRECT OPERATIONS

Effective July 1, 2001, the Gramm-Leach-Bliley Privacy Act (also known as the Financial Services Modernization Act) (“Act”), went into effect.  The Act requires that the financial services industry, which includes title insurance companies, disclose to customers the ways in which we collect and use information about them.  This disclosure must be given to individuals who obtain services primarily for “personal, family or household purposes.”  For our purposes, this will limit notification to individuals involved in residential transactions.  Home Office and Regional Underwriting have developed the procedures that are to be followed to comply with the Act.  These procedures are as follows:

A.  Privacy Policy Notice.

The LandAmerica Privacy Policy Notice, attached to the preceding memo on this topic for agents, and developed by Home Office, must be delivered to the seller(s) AND buyer(s) in every escrow involving residential property.  RESIDENTIAL TRANSACTIONS include:
(1) Sales of a residence using the AAR Residential Resale Real Estate Purchase Contract or for-sale-by-owner transactions; 

(2) Sales of vacant land using the AAR Vacant Land Purchase Contract or other for-sale-by-owner contract IF the property is to be used for non-commercial purposes such as construction of a residence or placement of a mobile home; and 

(3) Refinance transactions involving residential property.  For refinance transactions, the notice must be delivered to the borrower(s).  

The Notice must be delivered as soon as possible after escrow is opened.  It is therefore recommended that the Notice be included with your Welcome Package.  If no such package is provided, the Notice must be hand delivered or mailed to the customer as soon as possible after escrow has opened.  The Notice and Policy are available in Impact, Section 1, Escrow Instructions.

The Notice is also to be delivered with each owner’s policy covering residential property and each loan policy issued to an individual seller of residential property who carries back a purchase money mortgage or deed of trust.

As noted, the Notice must be given to individuals who obtain services primarily for personal, family or household purposes.  It is not necessary to provide the notice in commercial transactions or to corporations, partnerships or LLC’s.  When in doubt, however, it is better to err on the side of caution by sending the notice when it is not needed rather than inadvertently omitting a required  notice.

B.  Opt-Out.

LandAmerica does not generally engage in any information sharing practice by which an opt-out 

notification is required to consumers under the Act.  If, however, your customer absolutely insists on opting out of any type of information sharing, contact Sarah Schimmels in the Richmond Legal Department (sschimmels@landam.com or 804-267-8878) and provide her with the customer’s full name, address and phone number. 
PROBATE MATTERS

I.
Probate Estates.


Pursuant to A.R.S. §§14-3101 and 14-3907, title to real property vests in the heirs or devisees of a decedent; however, the personal representative is to execute the necessary instruments to evidence the transfer of title to them.  A personal representative can convey to him/herself provided the act does not conflict with the will and any party named in the will does not object.


When real property is conveyed and a carryback deed of trust is given by the buyer, the beneficiary will often be the personal representative of the Estate of _____________, deceased.  Though title to the real property is vested in the heirs and devisees, the personal representative has the power to distribute or convey the assets of the estate, real and personal.

II.
Non-Probate Transfers.

In attempting to clear title problems associated with a decedent’s estate, personnel sometimes confuse Small Estate Affidavits, Affidavits of Successors Rights and Affidavits of Heirship.  The following is intended to distinguish these affidavits and to insure that the correct terminology is used when addressing non-probate situations.

1.
Small Estate Affidavit (A.R.S. §14-3971.E)  


Use of this affidavit is acceptable to convey a decedent’s estate only if the decedent has been deceased for at least 6 months and (1) no application for appointment of a personal representative is pending or has been granted in any jurisdiction and the equity in all of the decedent’s Arizona real property does not exceed $75,000 at the date of death or (2) if an application was granted, the personal representative has been discharged or more than one year has elapsed since a closing statement was filed and the equity in the decedent’s real property, wherever located, does not exceed $75,000 as of the date of the affidavit.  (If any of these requirements cannot be met, probate proceedings will typically be required to transfer the property.)  The affidavit must be filed with the Superior Court in the county where the decedent was domiciled or, if not domiciled in Arizona, then in the county where the real property is located.  The Probate Clerk of the Superior Court will provide a certified copy of the affidavit, which is then recorded in the county where the real property is located.  Note:  This affidavit is also known as the Affidavit for Transfer of Title to Real Property. The form is available from a Service Center Underwriter.
2.
Affidavit of Successor’s Rights (A.R.S. §14-3901)  


This affidavit should be used sparingly, i.e. only in potential claim situations or when, for some unusual reason (e.g. lapse of many years since decedent’s death), the conduct of probate proceedings or use of a Small Estate Affidavit is not feasible.  Accordingly, this affidavit should not be used, or offered for use, without prior approval of the Legal Department.  If use of this affidavit is permitted, it need only be recorded in the county where the real property is located.  There is no need to file it with the Superior Court.
3.
Affidavit of Heirship  


This term has been used interchangeably by personnel to describe both the Small Estate Affidavit and the Affidavit of Successors Rights, with obvious confusion resulting.  There is, moreover, no such term in the Arizona statutes.  Therefore, when addressing probate matters in the future, please refer only to the Small Estate Affidavit or Affidavit of Successor’s Rights, whichever is appropriate.

III.
Estate Taxes.


See the memo on Estate Tax Liens in this Manual and the topic “Probate” in the Guide to the Code Book.

IV.
Other Resources.


See the topic “Probate” in the Guide to the Code Book.

PURCHASE MONEY PRIORITY – GI PROCEDURE

Pursuant to A.R.S. §33-705, purchase money mortgages or deeds of trust have priority over all liens and encumbrances, including child support judgments and racketeering liens, incurred against the purchaser before acquiring title to the real property.  Agreements for sale should also be considered superior to adverse matters affecting the vendee’s (buyer’s) interest in forfeiture settings and when issuing an owner’s policy insuring the vendor (seller).  A REFINANCE LOAN DOES NOT CONSTITUTE A PURCHASE MONEY LIEN; therefore, the following guidelines cannot be applied in refinance transactions. This automatic subordination applies only to those liens and encumbrances against the individual purchasers and not to pre-existing liens and encumbrances that are already against the property in question.  The following guidelines were implemented as of December 1999:

I. SINGLE FAMILY RESIDENTIAL TRANSACTIONS:

We will no longer require GI searches on BUYERS, including disclaiming spouses.  Therefore, any GI items that would have been discovered will not be an issue.

II. ALL OTHER (NON-SINGLE FAMILY) TRANSACTIONS:

a)
Liens/judgments, except U.S. racketeering liens and judgments in favor of the U.S. or its agencies, can be insured as subordinate to a purchase money loan.  Code S3A can be added to the involuntary encumbrance indicating that the matter is subordinate pursuant to statute.  

b)
Judgments in favor of the U.S. or its agencies and U.S. racketeering liens cannot be insured as subordinate to a purchase money loan.

c)
If we are handling the escrow on the transaction, we should be able to verify that the loan is purchase money.  If we are doing a title only order, we will want to be comfortable that the new loan qualifies as purchase money before we will consider GI matters as subordinate.

d)
There can be more than one purchase money loan in a transaction.  For example, a new loan, plus a seller carryback, would both qualify as purchase money loans.

III.
DISCLAIMING SPOUSES:

We will not search the GI on disclaiming spouses when the other spouse is coming into title or the spouse disclaimed concurrent with a recorded deed.  However, we will GI the disclaiming spouse when he/she is relinquishing an existing interest that he/she already acquired.

IV.
STRAW PARTIES:

We will not search the GI on straw party individuals or object to lack of a showing of the marital status of the straw party.

V.
GUARANTEES:

We will rely on A.R.S. §33-705 for the purpose of reflecting that judgments and liens, other than those in favor of the U.S., its agencies and U.S. racketeering liens, are subordinate to a purchase money loan.  If we insured the loan being foreclosed and U.S. liens are discovered, consult with the your Service Center Underwriter, State Agency Underwriter or the Legal Department prior to distribution of the guarantee.  All GI matters against a buyer under an agreement for sale should be shown as subordinate on a forfeiture guarantee as these items only affect the vendee’s interest.  CAUTION must be exercised by making a determination that the loan being foreclosed was a purchase money loan.  Refinance loans, equity loans, and construction loans do not qualify as purchase money and, therefore, we should show GI items ahead of the loan being foreclosed if these items were recorded before the loan.

Although all subordinate GI items will be eliminated upon completion of the foreclosure/forfeiture, remember that the IRS always has a 120-day minimum redemption period.  

VI.
SEARCH PARAMETERS ON MIDDLE NAMES:

Any time a party is being searched and the name is an initial followed by the FULL middle name of the individual, i.e. John Paul Jones, the middle name must be searched as a first name; OR, if we have other reason to be concerned that the first and  middle names are interchangeable, i.e. Asian names or different names given to escrow or on other recorded documents, then all names should be searched.
VII.
GI ON BANKS, FINANCIAL INSTITUTIONS AND NATIONAL INSURANCE COMPANIES:
Except for nationally recognized large banks, financial institutions and national insurance companies, the GI should be searched any time the institution is a buyer or seller.
VIII.
TRUSTEES AND BENEFICIARIES UNDER TRUSTS:

Trustees should be searched for competency and bankruptcy only. No GI search needs to be conducted on trust beneficiaries.  If our current transaction involves a loan to the trustee(s), the examiner should proceed to search the trustee(s) individually in anticipation of the lender requiring a deed out of trust, as most lenders will not deal with trusts.

IX.
NO RELIANCE ON GI SEARCH:

Due to the inconsistent GI practice in our industry and our internal variables in searching the GI, no assumption can be made that a complete GI search was conducted on the current owner. This uncertainty will require us to verify what may or may not have been previously considered before disregarding a potential GI encumbrance.

RECORD RETENTION/DESTRUCTION

Due to the logistical difficulties and cost of storing our voluminous files, it is necessary to implement a uniform procedure for retention/destruction of escrow, title, default services and tracking files.  The following procedures for record retention and destruction are therefore to be followed by all Arizona offices:

A.
Escrow Files
1.
All files (commercial, residential and vacant land) are to be retained for 5 years from the date the file is sent to storage.

2.
For Maricopa County, there is no need to note the destruction date on the exterior

of the file folder.  Record Center Innovations (“RCI”), our storage company, has implemented a process whereby it will database incoming files for destruction 5 years from the date the file is received by RCI.

3.
For outlying counties, the exterior of the file folder must be prominently marked with a stamped or handwritten notation stating the date the file is to be destroyed, which date shall be 5 years from the date the file is sent to storage.  No less than annually, stored files with destruction dates falling within the applicable time frame are to be destroyed.

4.
There are two exceptions to this policy:


a. Any file approved by the County Manager may be retained permanently.  The exterior of these files is to be marked “DO NOT DESTROY.”


b.  Any file from which funds have been escheated.  The destruction date on any such file will be changed by the Accounting Department to 5 years from the date the funds were escheated.

B.
Title Files
1.  Residential re-sale, builder, refinance and vacant land files are to be retained for 10 years from the date of recording. The exterior of each file folder must be prominently marked with a stamped or handwritten notation stating the date the file is to be stripped, which date shall be 10 years from the date the transaction recorded. After 10 years the file is to be stripped in its entirety EXCEPT for the title policy. The policy is to be retained on a permanent basis by whatever method the Service Center Manager or County Manager chooses. All other documents are to be destroyed.  No less than annually, stored files marked with dates falling within the applicable 10 year time frame are to be stripped.

2. Commercial and sectional files are to be retained permanently without stripping. The exterior of these files is to be marked “DO NOT DESTROY.”

3.
On a transaction-by-transaction basis, the Service Center Manager, Service Center Underwriter or County Manager may opt to retain particular title files on a permanent basis without stripping. The exterior of these files is to be marked “DO NOT DESTROY.” 

C.
Default Services

Trustee sale, forfeiture and litigation guarantee files are to be retained for 5 years


from the date the file is sent to storage.  Pursuant to the procedure noted in Part 


A.2, above, there is no need to note the destruction date on the file folder.

D.
Tracking Files
1.
Tracking files are to be retained for 5 years from the date the Notice of Intent to Record Release was sent to the beneficiary/mortgagee.

2.
The file is to include certified receipts for all Notices sent and all Notices returned as non-deliverable (unless the certified receipt is checked “non-deliverable,” in which case only the receipt need be retained).

3.
The exterior of the file folder must be prominently marked with a stamped or handwritten notation stating the date the file is to be destroyed, which date shall be 5 years from the date the Notices were sent.

4.
No less than annually, stored files with destruction dates falling within the applicable time frame are to be destroyed.

(Effective June 1, 2005)

RECORDING PACKAGES

This memo is to serve as a reminder that the failure to record instruments timely (the same day received or as instructed), may create liability for the Company for any losses incurred because of the delay.

Should a situation arise in which a package cannot be recorded on the day indicated, or if there is uncertainty as to the date the package should be recorded, the escrow officer handling the closing should be contacted immediately.

It is the responsibility of the Recording Desk in each county to notify the escrow officer that their package has recorded and that funds may be disbursed.  Escrow officers are not to disburse funds until the recording has been confirmed.  They may not assume that recording has taken place merely because they have not heard of any problems.

RELEASES

For release topics, see the memos on Deeds of Trust (Part B, Release Provisions), Statutory Releases and “To Come” Items in this Manual.

ROADWAYS

Prior to 1987, when a Quit Claim Deed for road purposes etc., was found in the chain of title, the Company’s position was to treat the document as an easement and show it on Schedule B, rather than exclude it from the legal description.

Subsequently, this position changed as follows:  when encountering such a Quit Claim Deed, you are to delete the conveyed parcel(s) from the legal description.  If the order did not except that property, you must call for approval of the description.

In order not to burden an examiner with re-examination, the examiner need not re-examine the documents on Schedule B of a base.  The change in practice was on a go-forward basis, or when requested, or when a document was re-examined for whatever reason.

SALE-LEASEBACK TRANSACTIONS

Please refer to SingleSource. This is one of the topics in the “Underwriting” section.

SAME SEX MARRIAGES

Arizona will recognize a marriage validly performed in another state.  In light of the happenings in various states during 2003-04, there is no way we can determine whether a same sex marriage is valid in another state.  Accordingly, in consultation with Regional Counsel, we will proceed as follows when a same sex couple wishes to take title as a married couple:

1.  Owner’s policy:  We can insure a same sex couple if (1) they give us instructions as to the specific manner in which they want title vested and (2) the following exception is placed in the policy:  “Notwithstanding the manner in which title is vested in Schedule A, no insurance is provided regarding the marital status of the named insureds or the manner in which title is held.”

2.  Lender’s policy:  We can insure without the exception since the deed of trust will be valid as long as both parties sign.

 3.  Escrow notice:  Escrow will need to alert title if you have a same sex couple wishing to take title as a married couple so that the examiner can place the above exception in the policy.  

This issue has so far come up only when the couple is buying property.  In the event they are selling after having acquired as a married couple, we should have no additional requirements as long as both parties sign the conveyancing documents and instruct you in the manner of paying the proceeds.  If a surviving “spouse” claims title because the property was held as joints tenants with right of survivorship and the other “spouse” has died, then as long as they had signed an acceptance of joint tenancy, we should proceed as we would with any other unmarried individuals who hold as joint tenants.  Any other situations will need to be looked at on a case-by-case basis. 

SCHEDULE B ITEMS

A.  Item Order.

Following is the proper sequential order for items in Schedule B:

1.
Patent reservations – (ALTA Loan, ALTA Form B, ALTA USA Owners, ALTA Residential Policy.);


2.
Water Rights, etc., Code X-17 (All except standard);


3.
Special districts (Irrigations, Sanitary, etc.);


4.
Taxes (most recent year first) (see also the memo on Taxes –

Schedule B in this Manual);


5.
Improvement liens;


6.
Specific recorded matters in order of recording;

7.
Off record matters on ALTA Loan Policy and ALTA Form B Extended Owners Policy.



A.
Inspection matters;



B.
Survey matters;



C.
Parties in possession, leases, etc.;


8.
Code L-12 (All Leaseholds);


9.
Code L-13 (Standard Leasehold).

B.  Recording/Title Officers.  

All exceptions on Schedule B of the title report must be addressed and it is the Recording Officer’s responsibility to ensure this has been accomplished.  The options are:



i.
Show exception on the policy.



ii.
Record an instrument that satisfactorily eliminates the exception.

iii.
Record with items “to come” within acceptable guidelines, i.e., no releases “to come” from individuals; no “to come” items on title only, etc.  See also the memo on “To Come” Items in this Manual.



iv.
Waived by management on risk basis (you must verify this waiver).

If the exception has not been addressed by one of the above options, you cannot record.

Quite often, the title file copy of the report will be marked up by the CTO/ATO, Examiner, or Service Center Underwriter.  When this occurs, recording can accept their statements and judgments as valid and binding.

Watch title file notes and ensure that they have been complied with or eliminated.  If not, an exception may need to be added.

WARNING:  DO NOT accept “OUT” as a valid reason for not showing an exception on the policy unless the escrow officer states why, and the stated reason is satisfactory.

Do NOT accept “OUT per______________” if it is NOT a person who has the authority to waive a certain exception.  If it is out per someone with such authority, the title file copy of the report must be previously initialed by the person deleting the exception.  


For further requirements on documenting the file when an exception has been eliminated, see the memo on Title Files in this Manual.

NOTE:  LandAmerica has authorized NCS Managers and Underwriting Counsel to make unilateral underwriting decisions, BUT WRITTEN APPROVAL by the Manager or Underwriting Counsel MUST be included in the title file.

C.  Policy Typists.  

The Schedule B portion of the policy write-up sheet is most important to the policy typists, who are charged with the responsibility of ascertaining the accuracy of the write-up.

All items to show must be indicated on the preliminary title report attached to the write-up.

If escrow has marked any of the taxes and/or improvement liens as paid in escrow, then assume payment has been made and show only those that are not marked “paid.”

Other encumbrances are the numbered exceptions that show in Schedule B of the preliminary title report, plus any new exceptions being created in the closing.

In general, all exceptions shown in Schedule B must show, unless you are:

i.
Recording an instrument that adequately eliminates the exception, i.e., release, etc.


ii.
Recording with an instrument “to come.”


Caution must be taken to allow only those items “to come” that are approved.  A satisfaction of mortgage or deed of release and reconveyance are allowable except when the mortgagee or beneficiary is an individual or when the transaction is a “title only.”  Quit claim deeds or any other deeds are not allowed as a “to come” item unless approved by the CTO/ATO.  Releases of judgments, tax liens, and pay-off deeds are allowable.  If in doubt, ask your CTO/ATO.  Be sure the policy write-up has the item “to come” marked on it.  See also the memo on “To Come” Items in this Manual.

Another word of caution – NEVER accept the word “OUT” as valid unless accompanied by some type of evidence or instrument that would effectively eliminate the item.

Generally, all restrictions and easements will show.  It is recommended that the Recording Officer underline or circle any restriction/easement/other item that may be disclosed on the instrument, i.e., easement being reserved; restrictions being created; unrecorded leases, etc.  The items will usually have to be shown in the policy.  

D.  As Exhibit to Deed.

See the memo on “Subject To” Deeds in this Manual.

STATE LAND LEASES

1.  Agreements for Sale.

A sale of a state lease with a deferred balance cannot be handled using an Agreement for Sale.  Whenever there is a deferred balance, it will be necessary to obtain an Assignment of the lease and secure the balance with a note and mortgage and/or deed of trust.  For further information concerning the handling of state leases, contact your CTO/ATO, Service Center Underwriter or State Agency Underwriter.

2.  State Land Searches.

Supplemental conditions 3, 4 and 5 of the State Agriculture Lease and C, D, and E of the State Grazing Lease exclude from the leasehold being created all minerals, etc. and reserve the right to grant leases for removal of minerals and to grant rights of way and easements.

Since we are only insuring the leasehold estate created by the lease, it is not necessary to report such things as prospecting permits, mineral leases, special use permits that fall under excepted or reserved uses, and other matters that fall under the exceptions or reservations.

When searching a Certificate of Purchase, each one will have to be checked for reservations.  See back of front page and then apply the above rules if applicable.

The special land use permit, which has similar exclusions, is not an area of concern since the permit does not create an estate in land that is insurable.

3.  Other Resources.  

See also the topic “Leases (State and Federal)” in the Guide to the Code Book.

STATUTORY RELEASES

Pursuant to A.R.S. §33-707.E, a title insurer can release a mortgage or deed of trust that has been paid in part or in full if no release is recorded within 60 days of payment and specified statutory notice procedures are followed.  A similar procedure is in place for pay-offs of Agreements for Sale (A.R.S. §33-750.B.) and for liens shown on Affidavits of Affixture (A.R.S. §42-15203.E).  The procedures for recording statutory partial and full releases and payoff deeds are much the same; however, it is necessary to use specific forms for partial and full releases and for payoff deeds.  

The following provides a more detailed explanation of these laws:

A. Partial Releases.  

1.  A partial release can be provided for a mortgage or deed of trust if the payment required for the partial release is $500,000.00 or less, regardless of the principal amount of the mortgage or deed of trust.

2.  The procedure is identical to that of a full release of a mortgage or deed of trust.  Consequently, the procedures Escrow has in place for sending release requests to the Tracking Department will still apply, with the exception that Escrow will need to provide the Tracking Department with the legal description of the property to be released.
3.  The Tracking Department will need to use the forms of Partial Release Notice and Partial Release attached hereto.  These forms reflect that the document is a partial release and that the property owner is the owner of the particular parcel involved.  The Partial Release also includes the legal description of the parcel to be released.

B.
Payoff Deed.  

1.  A.R.S. §33-750.B provides that if a seller does not deliver a payoff deed within 60 days of payment in full of all monies due under an Agreement for Sale with a purchase price of $500,000.00 or less, the title insurer may record a payoff deed.  

2.  The procedure for sending requests for a payoff deed to the Tracking Department is identical to that for sending requests for Releases.  

3.  For the Tracking Department, the requirements are identical to those for recording statutory releases, i.e. (a) 30 days before recording a payoff deed, the Department must mail a notice of intention to record the payoff deed, along with a copy of the payoff deed, by certified mail, postage prepaid, return receipt requested, to the parties specified in paragraph 4, below; (b) the payoff deed may be recorded at the expiration of the 30 days unless the Company receives notice from the seller or account servicing agent that monies due under the contract have not been paid in full.

4.  The 30 day notice must be sent to:  (a) the seller of record and the seller’s successors in interest at their last known addresses shown of record; (b) the account servicing agent, if known; (c) any person who receives payment in full of the monies due under the Agreement for Sale according to the title insurer’s records at the address shown on those records.

5.  The payoff deed must include the following:  (a) the name of the original seller and the seller’s successors in interest;  (b) the name of the original account servicing agent and any successors, if known; (c) the name of the original purchaser and any successors in interest; (d) the recording information for the Agreement for Sale; (e) the date and amount of payment in full and (f) a statement that the title insurer has actual knowledge that the monies due under the Agreement have been paid in full.  

See also the memo on “Payoff Deeds” in this Manual.

C.  Payoffs Prior to September 21, 1991.

Under A.R.S. §33-707, the question was raised whether title insurers needed to complete the notice procedure prior to recording a statutory release of a deed of trust or mortgage paid in full prior to September 21, 1991.  A 1999 amendment to the statute clarified that no notice need be sent prior to a title insurer recording a release of a deed of trust or mortgage paid in full prior to September 21, 1991.  We will therefore not require that a notice be sent prior to recording a statutory release of a deed of trust or mortgage paid off prior to September 21, 1991.
D.  Other Resources.

See also the memo on “To Come” Items in this Manual.

 STREAMBED ADJUDICATION – HISTORY AND STATUS

This memorandum provides a brief history of the Arizona streambed adjudication as of October 2003.  That adjudication seeks to determine title to the lands underlying all watercourses in the State.  The determination rests on whether a watercourse was navigable at the time Arizona became a state.  The following, in time line format, is a summary of how this issue came about and the status of where the matter lies today.

1912:
Arizona becomes a state.   Under the “equal footing doctrine,” it acquires title to lands lying within the high-water mark of navigable watercourses within its boundaries as part of the public trust.  (The “equal footing doctrine” relates to the time when the original 13 colonies became states.  At that time, they were vested with title to all navigable inland watercourses within their boundaries.  States admitted to the Union thereafter were placed on “equal footing” with the original 13 colonies by also vesting them with title to navigable watercourses.)  Until 1984, however, the Colorado River was the only watercourse in which Arizona asserted an equal footing claim.

1984:
The State Attorney General’s Office instituted a lawsuit to curtail activities of a sand and gravel company operating on the Verde River.  Among the arguments used to prevent the company’s operations was the equal footing doctrine.  The case opened Pandora’s Box.

1987:
The Arizona legislature passed HB2017 (A.R.S. §37-1101 et seq.), the Navigable Streambed Act, to alleviate the threat to existing property ownership along various streambeds arising from the 1984 litigation.  The purpose of the Act was to “resolve this state’s claim [to streambed lands] by recognizing the title holders’ accrued equity in taxes, improvements and family and social ties and confirming titles of private parties and political subdivisions to lands in the beds of waters other than the Colorado River and to compensate the state for relinquishing the claim in those areas where the state’s claim may be more viable.”  To this end, property owners along the Salt, Gila and Verde Rivers could acquire a quitclaim deed from the State for $25.00 per acre.  For all other watercourses, the State essentially waived any claim to the land.

1987:
The Arizona Center for Law in the Public Interest (“ACLPI”), suing on behalf of taxpayers and recreational uses of watercourses within the State, challenged HB2017 as unconstitutional.

1991:
The Arizona Court of Appeals held HB2017 unconstitutional because, among other things, it did not provide for an evaluation of the validity and value of the State’s “public trust interest” in streambeds and constituted an illegal gift of streambeds by the State.  ACLPI v. Hassell, 837 P.2d 158 (App. 1991).

1992:
In response to the Court of Appeals’ decision, the Arizona legislature passed HB2594 (A.R.S. §37-1101), the Ownership of Streambeds Act.  This Act created a five member Arizona Navigable Stream Adjudication Commission, whose task was to determine which of Arizona’s 39,039 watercourses were navigable in 1912 and what public values were associated with such navigable streams.  The Commission was to begin with evaluation of the Salt River, then Gila, Verde, San Pedro and Hassayampa Rivers.

1993:
The State Land Department sent notices of a public hearing to landowners holding title to the property lying approximately three miles on either side of the Salt River.  The territorial scope of the notices was apparently intended to cover all areas where the Salt River had meandered since 1912 and which might therefore be subject to the equal footing doctrine.  The notices stated that the Commission was about to begin hearings to determine the navigability of the Salt River and that “[a] final determination that the Salt River was navigable at Statehood may adversely affect your interest in real property located in or near the bed of the Salt River.”  Due to the overwhelming number of people who attended the scheduled hearing, the hearing was postponed.

1993:
The State recorded a Disclaimer of Ownership Interest in Real Property, disclaiming any interest to property lying outside the presently existing banks of the Salt River.  This disclaimer was recorded as a result of requests from the Governor and State representatives, who requested that the State Land Department review the process being followed in carrying out the requirements of A.R.S. §37-1101.  The ACLPI has indicated that it will not challenge the disclaimer.

1994:
In response to public outcry, the legislature passed HB2589 (A.R.S. §37-1101, et seq.), the State Claims to Streambed Act.  This Act repealed the 1992 Ownership of Streambeds Act, abolished the existing Commission and created a new one with a different role.  The Commission had been part of the State Land Department; under HB2589, it became an independent governmental agency with a substantially changed function.  Rather than being a final adjudicatory body, the new Commission was merely to gather information and make recommendations on navigability to the legislature.  The legislature was then to approve or disapprove the recommendation.  

HB2589 also effectively created an almost insurmountable presumption of non-navigability by setting strict evidentiary rules and standards for determining the navigability of watercourses.  These standards also worked to place the burden of proof on those attempting to prove that a watercourse was navigable.  The ACLPI stated its belief that these standards rendered the Act unconstitutional and indicated it would challenge the statute once the matter became ripe for adjudication, i.e. once a final determination on navigability of a watercourse had been made.

1998:
After nearly two years of holding hearings and reviewing documentation, the Commission recommended that the legislature find portions of the Salt and Hassayampa Rivers, and the Verde, Agua Fria, New and Skunk Rivers to be non-navigable.  The State adopted this recommendation and specifically “waive[d], relinquishe[d] and disclaim[ed] any right, title or interest based on navigability and the equal footing doctrine in the bed” of these rivers.  (A.R.S. §37-1129 to 1129.03)

1998:
True to its word, the ACLPI instituted a lawsuit challenging the constitutionality of A.R.S. §37-1129 to 1129.03 (and, by implication, the 1994 Act) as, among other things, an unlawful gifting of public trust lands.  The named plaintiffs were an environmental group and several individual recreational users of watercourses.  The action was filed in Maricopa County Superior Court under case number CV 1998-017485, Defenders of Wildlife, et al. v. Jane Dee Hull and the State of Arizona.  Several groups, including the Salt River Project (“SRP”), Phelps Dodge Corporation and the City of Phoenix, moved to intervene in the action and file amicus curie briefs supporting the constitutionality of the statutes.

1999:
The Commission recommended to the legislature that the remaining reach of the Salt River, a portion of the Gila, and the Bill Williams, San Pedro, Santa Cruz, Puerco and San Francisco Rivers be deemed non-navigable.  The legislature approved those recommendations in SB1133 (A.R.S. 37-1129.02 and 1129.04-.09).  Hearings continued to be held on the remaining 39,000+ watercourses in the state pending the outcome of the litigation.  

In the meantime, the lawsuit proceeded.  The plaintiffs filed a motion for summary judgment challenging the statutes as a violation of the gift clause of the Arizona Constitution and of the public trust doctrine.  Defendant State of Arizona agreed and, in addition, argued that the statutes violated the Arizona Constitution’s separation of powers clause as to both the judicial and executive departments.  Governor Hull contended that the statutes were unconstitutional under the separation of powers clause as to the executive branch only but did not otherwise violate the gift clause or the public trust doctrine.  The Amicus Curie Intervenors argued that the statutes were constitutional.

In October 1999, the Superior Court upheld the constitutionality of the statutes.  The court found that the statutes did not violate the Arizona Constitution on any of the bases raised, denied the plaintiffs’ motion for summary judgment and granted the Intervenors’ cross-motion for summary judgment.  Not to anyone’s surprise, the plaintiffs filed a notice of appeal on November 5, 1999.

2001:
After being upheld by the trial court, the Arizona Court of Appeals declared the entire statutory scheme unconstitutional.  The Court disliked the 1994 Act’s presumption in favor of non-navigability, holding that navigability determinations “must begin with a strong presumption against defeat of the state’s title.”  The Court also found that the statute’s definition of a watercourse as land “below the low-water mark” directly conflicted with the federal definition, which is land below “the high-water mark.”  The Court noted that “[t]his difference is significant when considering the tremendous impact on the determination of the precise amount of land subject to the state’s claims.” (Emphasis added.) The Court also denied a Motion to Reconsider by SRP/Phelps Dodge/City of Phoenix, declining even the request that the Court clarify some areas where its opinion was internally inconsistent.  No appeal was taken from the decision.

2001:
The Court of Appeals decision was not appealed.  Instead, new legislation was passed to address the Court’s concerns.  It was signed by the Governor on or about April 20, 2001, and was crafted by, among others, SRP, Phelps Dodge, the City of Phoenix and Chicago Title.  In an unusual step, the legislature stated its intent in passing the law.  Specifically, it was to repeal those provisions of the earlier statutes found unconstitutional by the Court and to “address certain other concerns raised by the parties to that action.”  

Significant changes included: (1) changing the burden of proof and evidentiary standards from a strong presumption in favor of non-navigability to a preponderance of evidence based on federal standards of navigability; (2) looking to the high-water mark, rather than the low-water mark, to determine the scope of claimed lands; and (3) changing the Commission’s role from an evidence gathering body making recommendations to the legislature to an adjudicatory role in which the Commission makes the determination of navigability/non-navigability and its decisions are then subject to court review by any aggrieved party. 

The new statute should expedite the process for several reasons:  (1) it eliminates the legislative approval step; (2) there is a 90 day statute of limitations within which anyone aggrieved by the commission’s determination can appeal to the superior court; and (3) in another unusual step, the bill specifically recognizes that the commission has already held more than 40 hearings and accumulated thousands of pages of evidence and so authorizes the “new” commission to use that material as well as any updates provided, i.e. no re-inventing the wheel.

2001:
Although not referenced in the bill, at a meeting of the Commission held on May 16, 2001, the Commissioners took the position that they were, or were going to be, re-appointed to serve under the new statute.  As a result, they started discussing steps they could take to be ready when the statute became effective in August 2001.  One of their definite recommendations was to start with the Salt River.  

2003:
Due to budgetary constraints, hearings under the new Commission did not begin until April 2003.  At that time, the Commission began hearings on the lower reach of the Salt River, which “runs” through Maricopa, County, Arizona’s most populous county with over 3 million people.  The Commission did not have to re-invent the wheel – evidence developed over the past 10 years and submitted at the various other hearings was allowed to be considered.  Numerous parties contributed briefs on the issue whether the Salt River was navigable as of 1912.  Those supporting a finding of non-navigability included SRP, Arizona State University, the City of Tempe, the City of Phoenix, Phelps Dodge Corporation and the Gila River Indian Community.  Transnation, Lawyers Title, First American, Fidelity Title and Chicago Title jointly retained counsel to file a brief joining in SRP’s brief.  The State Land Department and Maricopa County filed briefs supporting a finding of navigability.  All briefing was completed in August.

2004
The Commission made a determination in January that the lower reach of the Salt River was non-navigable at statehood.  As of December, however, no final report on that determination  had been issued.  As a result, the appeal time from the decision has not yet begun to run.  In the meantime, the Commission has continued its hearings on a variety of other watercourses in the State, with most decisions being made that the watercourses examined were non-navigable.

In summary: since 1987, there have  been 4 streambed laws, 2 lawsuits and 3 commissions

attempting to resolve this matter.  The following quote from the concurring opinion to the

2001 Court of Appeals decision accurately sums up the status of property ownership along

Arizona’s streambeds as a result of these issues:

“The bottom line is that we have not yet determined whether there are

equal footing [i.e. navigable] watercourses in Arizona, nor have we

decided to what purposes such watercourses may be put.  The status

quo of uncertainty, which this [1994] legislation has attempted to
resolve, is restored.  No title to Arizona streambeds has been
quieted in this litigation; no public right has been resolved or

vindicated.” (Emphasis added.)

From the foregoing, it is apparent that the status of property ownership to streambed lands in Arizona is far from certain and the matter will not be resolved any time soon.  Therefore, anytime property to be insured is in or near a watercourse, we will use the following R18 Exception:

R18
The rights of the United States of America, the State of Arizona and/or other parties to any portion of the within property lying within the bed, or former bed, of any water course, as that term is defined under Arizona law.

STREAMLINED SEARCHING FOR REFINANCE AND HOME EQUITY LOANS

This memo addresses a streamlined searching procedure for certain refinance and equity loan transactions on residential property, which will enhance productivity in this area of business.  While there is no requirement that Agents utilize this concept, use of the following procedure by our direct offices has proven to increase productivity. Under this procedure, you do not need a base or starter, so the search process will be simplified.  The main items contained in a base/starter that you cannot obtain by this streamlined process are CC&R’s and easements.  These are covered by generic exceptions for all recorded CC&R’s and easements.  

Type of Transaction:

Refinance or equity loan transaction, and
The property contains an existing single-family residence (including a condominium) on lot and block, split lot or sectional property.

Procedure:

You may omit using a base/starter and begin the search with an insured deed (which will be referred to below as the “starter deed”) if the following criteria are satisfied:

· The starter deed shows that an Affidavit of Value was recorded (there is no exemption on the deed);

· The starter deed recorded with a concurrent deed of trust in favor of a financial institution in an amount equal to at least 80 – 90% of the sale price (i.e. the transaction was an ordinary purchase-money transaction financed by a financial institution); and

· Neither our transaction nor the transaction accompanying the starter deed involves a construction loan.

You must run the General Index (GI) on grantees in the starter deed and any subsequent owners.  Property taxes, GI items and unreleased encumbrances will be handled in the usual manner.  You do not need to address homeowner’s associations.  Escrow procedures remain the same.

The general exceptions for easements and CC&R’S are as follows:

(E240

ANY EASEMENTS or servitudes appearing in the public records.

(R26

COVENANTS, CONDITIONS AND RESTRICTIONS, if any, appearing in the public records.

NOTE:  This exception omits any covenant, condition or restriction based on race, color, religion, sex, handicap, familial status or national origin as provided in 42 U.S.C. Section 3604, unless and only to the extent that the covenant (a) is not in violation of state or federal law, (b) is exempt under 42 U.S.C. Section 3607, or relates to a handicap but does not discriminate against handicapped people.

Since we are issuing the LTAA 3R endorsement, the lender will not be assuming any additional liability.  In the event we have a lender who desires the exceptions be specific, we will of course offer to write a complete commitment and policy.

Commitments and Policies using this abbreviated search process CANNOT be used as a base for sale transactions.

SUBDIVISIONS 

A.
Access.


For a discussion of the contents of an access letter required by the Arizona Department of Real Estate (“ADRE”) for subdivision purposes, see the memo Access Letter to Department of Real Estate in this Manual.

B.
Arizona Department of Real Estate Reports.

ADRE is very concerned any time a report is issued by a title company and the effective date of the report is earlier than the information set forth in the report, whether it be the recording data of the recorded plat or restrictions shown in Schedule B.  ADRE understands that the basis for the discrepancy generally relates to the fact that our title plant date is not as current as the recordation of the plat and the related CC&Rs.  In our effort to meet the needs of the developer, we are being pressured to generate a title report for filing with  ADRE, even though our plant date does not incorporate the recording data of the plat and the restrictions.

If we are going to write a report for any developer which is to incorporate the recording data of the plat and any Schedule B items, the examiner is responsible for searching the County Recorder’s records for any matters between the date of the plant and the data set forth in our report so that the effective date of our report can be the day subsequent to the recording of the plat and all matters referred to in Schedule B.  If there is any reason why the gap period cannot be searched, then it will not be acceptable to generate a title report for ADRE which reflects the recordation of the plat and any Schedule B matters subsequent to the effective date we are willing to put on the report.  According to ADRE, our deliberate failure to comply with these guidelines constitutes a class six felony pursuant to A.R.S. §32-2161.

ADRE understands that title company employees are not intentionally violating A.R.S. §32-2161; however, now that the matter has been brought to our attention, it is imperative that we be in compliance with ADRE guidelines.  If we cannot produce a report with an effective date that accounts for recordation of the plat and CC&Rs, we must explain to the customer that the report cannot be issued until such time as our plant date can incorporate the recording of the items reflected in the report.

C.
Easements/Restrictions.
If an easement or restriction affects all of the property being subdivided, we should show in parentheses, after the exception, the word “All.”  If it only affects part of the property, show specifically which lots or tracts are affected.  This procedure applies to other exceptions in the report, such as mortgages, leases, agreements, etc.

We should pay particular attention to the examination of plats in preparation of our office bases.  More plats are being recorded showing, in addition to normal easements, restrictive matters which affect the use of the lots.  These restrictions are, generally speaking, in addition to restrictions recorded separately.  It is imperative that we show these matters as exceptions in our office bases.  Code D25 was created to handle this situation.  This procedure will take a little more time and effort in preparing the office base, but will save much time in the future for those who need to use it.

D.
Expedited Registration Program.

A.R.S. §32-2183 provides a streamlined procedure for use by developers of subdivided lands in preparing and issuing public reports.  This procedure, known as the “Expedited Registration Program,” requires a subdivider to prepare and submit a public report and a notification of intent to subdivide to the Department of Real Estate.  Within 15 days after the report is submitted, the Department must determine whether the report is “administratively complete.”  If the report meets this standard, the Department will issue a “certificate of administrative completeness” to the subdivider. Once this certificate is issued, the subdivider may commence sales or leasing activities.

Accordingly, in connection with the sale of subdivided lands, we will accept either a public report approved by the Department of Real Estate or a duly issued certificate of administrative completeness as sufficient proof of a developer’s authority to commence sales of lots.

E.
Illegal Subdividing.

The following Code SR 50 should be used on transactions whenever it appears the parties are involved in partitioning property in a manner that would constitute a violation of Arizona’s subdivision laws.  A requirement similar to this has been in use for some time in Pima County with expected results, i.e. those parties conducting questionable transactions usually move their deal to another company, rather than comply with our requirement.

With increased public complaints, coupled with governmental investigation and the Arizona Court of Appeals decision in Siler v. Arizona Dept. of Real Estate, 972 P.2d 1010 (1998), we must exercise caution when asked to handle a deal that could later be determined to be in violation of the subdivision laws.

“Requirement:

PROPER SHOWING that the parties have complied with Arizona Revised Statutes 32-2181, relating to Notice to the Commissioner of intention to subdivide lands.”

“SUBJECT TO” DEEDS

“Subject to” deeds are those which contain the Schedule B exceptions that will appear in the grantee’s title insurance policy either typed on the face of the deed or attached as an exhibit.  We had previously been reluctant to rely on such a deed if there was no base without doing a complete title search on the property.  Following discussion at our 1999 Underwriting Conference, however, we modified the procedure as follows:


1.
In the absence of securing a base/starter, we can rely on “subject to” deeds, without doing a complete title search, provided the deed was recorded by a title company with whom we are comfortable.  Regardless of such reliance, however, title must always search the chain for unreleased encumbrances and make appropriate exceptions/requirements.


2.
We cannot rely on “subject to” deeds recorded by companies on whose bases we are not comfortable relying.  In such cases, a complete title search must be made.

SUBORDINATIONS

A.  
Subordinations Generally

There are two basic types of subordinations:


1.  Subordination of a previously recorded lien.


This type of subordination involves the agreement of an existing lien holder to waive the priority of its deed of trust to a subsequently recorded lien.  This type of subordination must be evidenced by a recorded subordination agreement.


2.  Subordination of the seller’s interest.


This type of subordination occurs when carryback financing is utilized along with a new loan or when there are previously recorded liens against the buyer.  In this situation, a subordination agreement may or may not be utilized.


Examples:


(i)  If your recording package is (1) the deed, (2) a new loan and (3) a carryback loan, this is a subordination just as if a subordination agreement was used.  The seller’s position is now inferior to the new loan.


(ii)  If there is a recorded judgment against the buyer, and your recording package is (1) the deed and (2) a carryback deed of trust, the seller may be subordinating to the judgment creditor depending on the type of judgment.  For state court judgments, any judgment lien will be subordinate to a carryback deed of trust pursuant to A.R.S. § 33-705.  This statute, however, may not apply to federal judgments, which may take priority over the carryback deed of  trust.


The common sense approach to determine whether you are dealing with a subordination is to ask whether the party is worse off or in a weaker position than he/she was before the transaction.  If he/she is, a subordination has occurred.

B.  
Approvals

1.  Generally.


All subordinations (except for certain refinance transactions described below) must be approved, in outlying counties, by the County Manager, CTO or ATO, and in Maricopa County, by a Service Center Underwriter. Agents shall secure approval of their CTO or State Agency Underwriter.   In requesting such approval, the escrow officer must include the attached Subordination Checklist and copies of the title report, escrow instructions, subordination agreement, informed consent supplement or authorization to record (copy also attached).


Prior approval is not required for refinances that (1) involve a subordination by an institutional lender of its second or third position lien (for example, an equity credit line) to a new first position loan AND (2) do not result in any loan proceeds going to the borrower.  It is the escrow officer’s responsibility to verify that the information in the subordination agreement is accurate and that the agreement will accomplish the intended subordination.


2.  FDIC.


Loans being, or that have been, subordinated by a bank that is in receivership present special issues due to federal laws involving assets of the FDIC.  Any transaction involving such an institution and a subordination must be approved by the Legal Department.

C.
Documentation

The attached subordination forms are available in Arizona:


1.  Subordination Agreement – A:  Subordinates an existing recorded deed of trust to a deed of trust to be recorded.


2.  Subordination Agreement – B:  Subordinates a deed of trust that is to be recorded concurrently with the deed of trust that is to be in first position.


3.  Subordination Agreement – C:  Subordinates a recorded deed of trust to an already recorded deed of trust upon which an additional loan is being made.


4.  Subordination Agreement – D:  Subordinates a recorded lease to a deed of trust to be recorded.


Note:  Lines for notarial acknowledgments will need to be added to each form.

Prior to recording, the escrow officer must verify that all blanks have been completed and that the names, date and loan terms match the documentation in your file.  If the examiner or recording desk notices that any blanks have not been completed, they should immediately contact the escrow officer for follow-up.  

D.
“Holding” or Endorsing Policies Pending Recordation

 of a Subordination Agreement

Sometimes customers will request that we “hold” their policy until they have provided us with a subordination agreement that is not presently available for recording with the closing package.  In this situation, we will issue the policy reflecting the condition of title as of the closing date.  The policy will therefore show the particular matter as an exception to coverage in Schedule B, Part I.  Then, when the requested document is subsequently recorded, we can “update” the policy by issuing an endorsement moving the matter from Schedule B, Part II.  Any fee charged for the endorsement should be determined and agreed to at the time of closing.  The following language can be used on an L.T.A.A. Endorsement No. 7 for loan policies:

“The encumbrance shown as Exception No.  ___ of Schedule B, Part One was subordinated to the lien of the insured Deed of Trust described in Paragraph No. 3 of Schedule A, by Subordination Agreement recorded ________________ in Document No. ______________.

Furthermore, by virtue of said Subordination, the aforesaid encumbrance is hereby moved from Part One to Part Two of Schedule B.”

SUBORDINATION CHECK LIST

The following information must be provided when seeking approval of subordination agreements:

_____
Copy of title report.

_____
Copy of escrow instructions.

_____
Copy of subordination agreement or carryback deed of trust.

_____
Copy of seller’s consent or authorization to record.

_____
Amount of new loan:

_____
Unpaid balances of all existing secured debts:

_____
Total secured debt affecting the property:

_____
Appraised value of the land (if unimproved):

_____
Appraised value of land and improvements:

_____
Does total debt exceed appraised value?

_____
Is Borrower receiving funds from transaction?  If so, how much?

_____
Is any subordinating party an individual?  If so, is the party represented by an attorney?

_____
If represented by an attorney, secure evidence that the attorney has reviewed ALL of the facts relating to the deal with the individual.

_____
If any individual subordinating is not represented by an attorney, obtain an escrow supplement indicating that the individual has been advised to seek legal counsel, has declined to do so, has read and understood all terms and conditions of the subordination and accordingly executes the consent to subordinate.

AUTHORIZATION TO RECORD SUBORDINATION AGREEMENT
Re:  Escrow No. ____________________

To:  ______________________________:

You are handed a Subordination Agreement executed by the beneficiary of that certain Deed of Trust recorded in Instrument No. ____________________, Official records of ______________ County, Arizona.  You are authorized to record this Subordination Agreement without the payment of funds to the undersigned.

The undersigned beneficiary understands that the execution and delivery of said Subordination Agreement causes the Deed of Trust described above to be inferior to the Deed of Trust being recorded concurrently with said document.

DATED:









APPROVED:







By:  ______________________________________







Its:  ______________________________________

SUBORDINATION AGREEMENT - A

NOTICE:  THIS SUBORDINATION AGREEMENT RESULTS IN YOUR SECURITY INTEREST IN THE PROPERTY BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN THE LIEN OF SOME OTHER OR LATER SECURITY INSTRUMENT.


THIS AGREEMENT, made this             day of                            , 20        , by _______________________________, owner of the land hereinafter described and hereinafter referred to as "Owner", and                                           , present owner and holder of the deed of trust and note first hereinafter described and hereinafter referred to as "Beneficiary";


WITNESSETH:


THAT, WHEREAS,                                                           did execute a deed of trust dated ________________, _____, to                                                                  , as trustee, covering:

to secure a note in the sum of $                          , dated                           , in favor of  _________________________________, which deed of trust was recorded                        in book/reel                       , page/image                          , Official Records of said County; and


WHEREAS, Owner has executed a deed of trust and note in the sum of $              ,  dated _______________________, in favor of                                                                        , hereinafter referred to as "Lender", payable with interest and upon the terms and conditions described therein, which deed of trust is being recorded concurrently herewith, and


WHEREAS, it is a condition precedent to obtaining said loan that said deed of trust last above-mentioned shall unconditionally be and remain at all times a lien or charge upon the land hereinbefore described, prior and superior to the lien or charge of the deed of trust first above-mentioned; and 


WHEREAS, Lender is willing to make said loan provided the deed of trust securing the same is a lien or charge upon the above-described property prior and superior to the lien or charge of the deed of trust first above-mentioned and provided that Beneficiary will specifically and unconditionally subordinate the lien or charge of the deed of trust first above-mentioned to the lien or charge of the deed of trust in favor of Lender; and


WHEREAS, it is to the mutual benefit of the parties hereto that Lender make such loan to Owner; and Beneficiary is willing that the deed of trust securing the same shall, when recorded, constitute a lien or charge upon said land which is unconditionally prior and superior to the lien or charge of the deed of trust first above-mentioned.


NOW, THEREFORE in consideration of the mutual benefits accruing to the parties hereto and other valuable consideration, the receipt and sufficiency of which consideration is hereby acknowledged, and in order to induce Lender to make the loan above-referred to, it is hereby declared, understood and agreed as follows:


(1)
That said deed of trust securing said note in favor of Lender, and any renewals or extensions thereof, shall unconditionally be and remain at all times a lien or charge on the property therein described, prior and superior to the lien or charge of the deed of trust first above-mentioned;


(2)
That Lender would not make its loan above-described without this subordination agreement; and


(3)
That this agreement shall be the whole and only agreement with regard to the subordination of the lien or charge of the deed of trust first above-mentioned to the lien or charge of the deed of trust in favor of Lender above-referred to and shall supersede and cancel, but only insofar as would affect the priority between the deeds of trust hereinbefore specifically described, any prior agreements as to such subordination, including but not limited to, those provisions, if any, contained in the deed of trust first above-mentioned, which provide for the subordination of the lien or charge thereof to another deed or deeds of trust or to another mortgage or mortgages.

Beneficiary declares, agrees, and acknowledges that:


(a)
He consents to and approves (i) all provisions of the note and deed of trust in favor of Lender above-referred to, and (ii) all agreements, including but not limited to, any loan or escrow agreements between Owner and Lender for the disbursement of the proceeds of Lender's loan;


(b)
Lender, in making disbursements pursuant to any such agreement, is under no obligation or duty to, nor has Lender represented that it will, see to the application of such proceeds by the person or persons to whom Lender disburses such proceeds, and any application or use of such proceeds for purposes other than those provided for in such agreement or agreements shall not defeat the subordination herein made in whole or in part;


(c)
He intentionally and unconditionally waives, relinquishes and subordinates the lien or charge of the deed of trust first above-mentioned in favor of the lien or charge upon said land of the deed of trust in favor of Lender above-referred to, and understands that in reliance upon, and in consideration of, this waiver, relinquishment and subordination, specific loans and advances are being and will be made, and, as part and parcel thereof, specific monetary and other obligations are being and will be entered into which would not be made or entered into but for said reliance upon this waiver, relinquishment and subordination; and


(d)
An endorsement has been placed upon the note secured by the deed of trust first above-mentioned that said deed of trust has by this instrument been subordinated to the lien or charge of the deed of trust in favor of lender above referred to.

NOTICE:  THIS SUBORDINATION AGREEMENT CONTAINS A PROVISION WHICH ALLOWS THE PERSON OBLIGATED ON YOUR REAL PROPERTY SECURITY TO OBTAIN A LOAN, A PORTION OF WHICH MAY BE EXPENDED FOR OTHER PURPOSES THAN IMPROVEMENT OF THE LAND.
__________________________________

___________________________________

__________________________________

___________________________________

BENEFICIARY




OWNER


(ALL SIGNATURES MUST BE ACKNOWLEDGED)

IT IS RECOMMENDED THAT, PRIOR TO THE EXECUTION OF THIS SUBORDINATION AGREEMENT, THE PARTIES CONSULT WITH THEIR ATTORNEYS WITH RESPECT THERETO.
STATE OF _____________
)





) ss.

County of ______________
)


This instrument was acknowledged before me this _____ day of ____________, 20____ by

______________________________________________________________________________.









_____________________________









Notary Public

My commission expires:

SUBORDINATION AGREEMENT - B

NOTICE:  THIS SUBORDINATION AGREEMENT RESULTS IN YOUR SECURITY INTEREST IN THE PROPERTY BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN THE LIEN OF SOME OTHER OR LATER SECURITY INSTRUMENT.

THIS AGREEMENT is made this _____ day of _______________________, ______, by _____________________________________________________, owner of the land hereinafter described and hereinafter referred to as “Owner,” and __________________________________, present owner and holder of the deed of trust and note first hereinafter described and hereinafter referred to as “Beneficiary.”

WITNESSETH

THAT WHEREAS,  Owner has executed a deed of trust dated ____________________ to ___________________________________________, as Trustee, covering:

to secure a note in the sum of $______________, dated ____________________, in favor of Beneficiary, which deed of trust is to be recorded concurrently herewith; and

WHEREAS, Owner has executed, or is about to execute, a deed of trust and note in the sum of $______________, dated ___________________, in favor of ___________________________, hereinafter referred to as “Lender,” payable with interest and upon the terms and conditions described therein, which deed of trust is also to be recorded concurrently herewith; and

WHEREAS, it is a condition precedent to obtaining said loan from Lender that said deed of trust last above mentioned shall unconditionally be and remain at all times a lien or charge upon the land hereinbefore described, prior and superior to the lien or charge of the deed of trust first above mentioned; and 

WHEREAS, Lender is willing to make said loan provided the deed of trust securing the same is a lien or charge upon the above described property prior and superior to the lien or charge of the deed of trust first above mentioned and provided that Beneficiary will specifically and unconditionally subordinate the lien or charge of the deed of trust first above mentioned to the lien or charge of the deed of trust in favor of Lender; and 

WHEREAS, it is to the mutual benefit of the parties hereto that Lender make such loan to Owner; and Beneficiary is willing that the deed of trust securing the same shall, when recorded, constitute a lien or charge upon said land which is unconditionally prior and superior to the lien or charge of the deed of trust first above mentioned.

NOW, THEREFORE, in consideration of the mutual benefits accruing to the parties hereto and other valuable consideration, the receipt and sufficiency of which consideration is hereby acknowledged, and in order to induce Lender to make the loan above referred to, it is hereby declared, understood and agreed as follows:

(1)  That said deed of trust securing said note in favor of Lender, and any renewals or extensions thereof, shall unconditionally be and remain at all times a lien or charge on the property therein described, prior and superior to the lien or charge of the deed of trust first above mentioned;

(2)  That Lender would not make its loan above described without this subordination agreement; and

(3)  That this agreement shall be the whole and only agreement with regard to the subordination of the lien or charge of the deed of trust first above mentioned to the lien or charge of the deed of trust in favor of Lender above referred to and shall supersede and cancel, but only insofar as would affect the priority between the deeds of trust hereinbefore specifically described, any prior agreements as to such subordination, including, but not limited to, those provisions, if any, contained in the deed of trust first above mentioned, which provide for the subordination of said lien or charge thereof to another deed or deeds of trust or to another mortgage or mortgages.

Beneficiary declares, agrees and acknowledges that:

(a)  He consents to and approves (i) all provisions of the note and deed of trust in favor of Lender above referred to and (ii) all agreements, including but not limited to, any loan or escrow agreements between Owner and Lender for the disbursement of the proceeds of Lender’s loan;

(b)  Lender, in making disbursements pursuant to any such agreement, is under no obligation or duty to, nor has Lender represented that it will, see to the application of such proceeds by the person or persons to whom Lender disburses such proceeds, and any application or use of such proceeds for purposes other than those provided for in such agreement or agreements shall not defeat the subordination herein made in whole or in part; 

(c)  He intentionally and unconditionally waives, relinquishes and subordinates the lien or charge of the deed of trust first above mentioned in favor of the lien or charge upon said land of the deed of trust in favor of Lender above referred to, and understands that in reliance upon, and in consideration of, this waiver, relinquishment and subordination specific loans and advances are being and will be made, and, as part and parcel thereof, specific monetary and other obligations are being and will be entered into which would not be made or entered into but for said reliance upon this waiver, relinquishment and subordination; and

(d)  An endorsement has been placed upon the note secured by the deed of trust first above mentioned that said deed of trust has by this instrument been subordinated to the lien or charge of the deed of trust in favor of Lender above referred to.

NOTICE:  THIS SUBORDINATION AGREEMENT CONTAINS A PROVISION WHICH ALLOWS THE PERSON OBLIGATED ON YOUR REAL PROPERTY SECURITY TO OBTAIN A LOAN, A PORTION OF WHICH MAY BE EXPENDED FOR OTHER PURPOSES THAN IMPROVEMENT OF THE LAND.

___________________________________

___________________________________

___________________________________

___________________________________



Beneficiary





Owner

(ALL SIGNATURES MUST BE ACKNOWLEDGED)

IT IS RECOMMENDED THAT, PRIOR TO THE EXECUTION OF THIS SUBORDINATION AGREEMENT, THE PARTIES CONSULT WITH THEIR ATTORNEYS WITH RESPECT THERETO.

STATE OF ______________)





) ss.

COUNTY OF ____________)

This instrument was acknowledged before me this _________ day of _______________, 20____, by ____________________________________________________.








____________________________________








Notary Public

My commission expires:

STATE OF ______________)





) ss.

COUNTY OF ____________)

This instrument was acknowledged before me this _________ day of _______________, 20____, by ____________________________________________________.








____________________________________








Notary Public

My commission expires:

SUBORDINATION AGREEMENT - C

NOTICE:  THIS SUBORDINATION AGREEMENT RESULTS IN YOUR SECURITY INTEREST IN THE PROPERTY BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN THE LIEN OF SOME OTHER OR LATER SECURITY INSTRUMENT.

THIS AGREEMENT is made this _____ day of _______________________, ______, by _____________________________________________________, owner of the land hereinafter described and hereinafter referred to as “Owner,” and __________________________________, present owner and holder of the deed of trust and note first hereinafter described and hereinafter referred to as “Beneficiary.”

WITNESSETH

THAT WHEREAS, _________________________________________________________ did on  ____________________________________________________, execute a deed of trust to ______________________________________________, as trustee, covering: 

to secure a note in the sum of $______________, dated ____________________, in favor of ____________________________________, which deed of trust was recorded ____________, _____, in book _____, page _____, Official Records of said County and is subject and subordinate to the deed of trust next hereinafter described; and

WHEREAS, _______________________________________ did on ____________________, execute a deed of trust to ____________________________________________________, as trustee, covering said land and securing an indebtedness in the amount of $______________, in favor of ___________________________, hereinafter referred to as “Lender,” which deed of trust was recorded ________________________, in book _____, page _____, Official Records of said County and provides, among other things, that it shall also secure additional loans and advances thereafter made upon the terms and conditions therein set forth; and

WHEREAS, Owner has executed, or is about to execute, a note in the amount of $___________, dated ___________________, in favor of Lender, payable with interest and upon the terms and conditions described therein, which note evidences an additional loan to be made by Lender to Owner under the terms and provisions of, and secured by, said deed of trust in favor of Lender; and

WHEREAS, it is a condition precedent to obtaining said additional loan that said deed of trust in favor of Lender, securing all obligations recited therein as being secured thereby, including, but not limited to said additional loan shall unconditionally be and remain at all times a lien or charge upon the land hereinbefore described, prior and superior to the lien or charge of the deed of trust first above mentioned; and 

WHEREAS, Lender is willing to make said additional loan provided the deed of trust securing the same is a lien or charge upon said land prior and superior to the lien or charge of the deed of trust first above mentioned and provided that Beneficiary will specifically and unconditionally subordinate the lien or charge of the deed of trust first above mentioned to the lien or charge of said deed of trust in favor of Lender; and 

WHEREAS, it is to the mutual benefit of the parties hereto that Lender make said additional loan to Owner; and Beneficiary is willing that the deed of trust securing the same shall constitute a lien or charge upon said land which is unconditionally prior and superior to the lien or charge of the deed of trust first above mentioned.

NOW, THEREFORE, in consideration of the mutual benefits accruing to the parties hereto and other valuable consideration, the receipt and sufficiency of which consideration is hereby acknowledged, and in order to induce Lender to make the additional loan above referred to, it is hereby declared, understood and agreed as follows:

(1)  That said deed of trust in favor of Lender, as to said additional loan, as well as all other obligations recited as being secured thereby, and any renewals or extensions thereof, shall unconditionally be and remain at all times a lien or charge on the property therein described, prior and superior to the lien or charge of the deed of trust first above mentioned.

(2)  That Lender would not make its additional loan above described without this subordination agreement.

(3)  That this agreement shall be the whole and only agreement with regard to the subordination of the lien or charge of the deed of trust first above mentioned to the lien or charge of the deed of trust in favor of Lender above referred to and shall supersede and cancel, but only insofar as would affect the priority between the deeds of trust hereinbefore specifically described, any prior agreements as to such subordination including, but not limited to, those provisions, if any, contained in the deed of trust first above mentioned, which provide for the subordination of the lien or charge thereof to another deed or deeds of trust or to another mortgage or mortgages.

Beneficiary declares, agrees and acknowledges that:

(a)  He consents to and approves (i) all provisions of the note evidencing said additional loan and the deed of trust securing same, and (ii) all agreements, including, but not limited to, any loan or escrow agreements, between Owner and Lender for the disbursements of the proceeds of Lender’s additional loan;

(b)  Lender, in making disbursements pursuant to any such agreement, is under no obligation or duty to, nor has Lender represented that it will, see to the application of such proceeds by the person or persons to whom Lender disburses such proceeds, and any application or use of such proceeds for purposes other than those provided for in such agreement or agreements shall not defeat the subordination herein made in whole or in part; 

(c)  He intentionally and unconditionally waives, relinquishes and subordinates the lien or charge of the deed of trust first above mentioned in favor of the lien or charge upon said land of the deed of trust in favor of Lender, as to said additional loan, as well as all other obligations recited therein as being secured thereby, and understands that in reliance upon and in consideration of this waiver, relinquishment and subordination, specific loans and advances are being and will be made, and as part and parcel thereof, specific monetary and other obligations are being and will be entered into which would not be made or entered into but for said reliance upon this waiver, relinquishment and subordination; and

(d)  An endorsement has been placed upon the note secured by the deed of trust first above mentioned that said deed of trust has by this instrument been subordinated to the lien or charge of the deed of trust in favor of Lender above referred to.

NOTICE:  THIS SUBORDINATION AGREEMENT CONTAINS A PROVISION WHICH ALLOWS THE PERSON OBLIGATED ON YOUR REAL PROPERTY SECURITY TO OBTAIN A LOAN, A PORTION OF WHICH MAY BE EXPENDED FOR OTHER PURPOSES THAN IMPROVEMENT OF THE LAND.

___________________________________

___________________________________

___________________________________

___________________________________



Beneficiary





Owner

(ALL SIGNATURES MUST BE ACKNOWLEDGED)

IT IS RECOMMENDED THAT, PRIOR TO THE EXECUTION OF THIS SUBORDINATION AGREEMENT, THE PARTIES CONSULT WITH THEIR ATTORNEYS WITH RESPECT THERETO.

STATE OF ______________)





) ss.

COUNTY OF ____________)

This instrument was acknowledged before me this _________ day of _______________, 20____, by ____________________________________________________.








____________________________________








Notary Public

My commission expires:

STATE OF ______________)





) ss.

COUNTY OF ____________)

This instrument was acknowledged before me this _________ day of _______________, 20____, by ____________________________________________________.








____________________________________








Notary Public

My commission expires:

SUBORDINATION AGREEMENT - D

NOTICE:  THIS SUBORDINATION AGREEMENT RESULTS IN THE LEASEHOLD ESTATE IN THE PROPERTY BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN THE LIEN OF SOME OTHER OR LATER SECURITY INSTRUMENT.

THIS AGREEMENT is made this _____ day of _______________________, ______, by _____________________________________________________, owner of the land hereinafter described and hereinafter referred to as “Owner,” and __________________________________, present owner and holder of the leasehold estate created by the lease hereinafter described and hereinafter referred to as “Lessee.”

WITNESSETH

THAT WHEREAS, ____________________________________ as lessor, executed a lease dated _______________________ covering:

in favor of _____________________________, as Lessee, which lease was recorded ___________ in book __________, page ___________, Official Records of said county; and

WHEREAS, Owner has executed or is about to execute a deed of trust and note in the sum of $______________, dated ___________________, in favor of ___________________________, hereinafter referred to as “Lender,”  payable with interest and upon the terms and conditions described therein, which deed of trust is to be recorded concurrently herewith; and

WHEREAS, it is a condition precedent to obtaining said loan that said deed of trust last above mentioned shall unconditionally be and remain at all times a lien or charge upon the land hereinbefore described, prior and superior to the lease above described and to the leasehold estate created thereby; and

WHEREAS, Lender is willing to make said loan provided the deed of trust securing the same is a lien or charge upon said land prior and superior to the lease above described and to the leasehold estate created thereby and provided that Lessee will specifically and unconditionally subordinate and subject the lease above described, the leasehold estate created thereby and all rights and privileges of Lessee thereunder, to the lien or charge of the deed of trust in favor of Lender; and

WHEREAS, it is to the mutual benefit of the parties hereto that Lender make such loan to Owner; and Lessee is willing that the deed of trust securing the same shall, when recorded, constitute a lien or charge upon said land which is unconditionally prior and superior to the lease above described and to the leasehold estate created thereby.

NOW, THEREFORE, in consideration of the mutual benefits accruing to the parties hereto and other valuable consideration, the receipt and sufficiency of which consideration is hereby acknowledged, and in order to induce Lender to make the loan above referred to, it is hereby declared, understood and agreed as follows:

(1)  That said deed of trust securing said note in favor of Lender, and any renewals and extensions thereof, shall unconditionally be and remain at all times a lien or charge on the land described therein, prior and superior to the lease above described, to the leasehold estate created thereby and to all rights and privileges of Lessee thereunder, and said lease, the leasehold estate created thereby and all rights and privileges of Lessee thereunder are hereby subjected, and made subordinate, to the lien or charge of the deed of trust in favor of Lender.

(2)  That Lender would not make its loan above described without this subordination agreement.

(3)  That this agreement shall be the whole and only agreement with regard to the subjection and subordination of the lease above described and the leasehold estate created thereby together with all rights and privileges of Lessee thereunder to the lien or charge of the deed of trust in favor of Lender above referred to and shall supersede and cancel, but only insofar as would affect the priority between the lease and the deed of trust hereinbefore specifically described, any prior agreements as to such subjection or subordination, including, but not limited to, those provisions, if any, contained in the lease above described, which provide for the subjection or subordination of said lease and the leasehold estate created thereby to a deed or deeds of trust or to a mortgage or mortgages.

Lessee declares, agrees and acknowledges that:

(a)  Lessee consents to and approves (i) all provisions of the note and deed of trust in favor of Lender above referred to and (ii) all agreements, including but not limited to any loan or escrow agreements, between Owner and Lender for the disbursement of the proceeds of Lender’s Loan;

(b)  Lender, in making disbursements pursuant to any such agreement, is under no obligation or duty to, nor has Lender represented that it will, see to the application of such proceeds by the person or persons to whom Lender disburses such proceeds and any application or use of such proceeds for purposes other than those provided for in such agreement or agreements shall not defeat the subordination herein made in whole or in part; and

(c)  Lessee intentionally and unconditionally waives, relinquishes, subjects and subordinates the lease above described, the leasehold estate created thereby and all rights and privileges of Lessee thereunder in favor of the lien or charge upon said land of the deed of trust in favor of Lender above referred to and understands that in reliance upon, and in consideration of, this waiver, relinquishment, subjection and subordination specific loans and advances are being and will be made and, as part and parcel thereof, specific monetary and other obligations are being and will be entered into which would not be made or entered into but for said reliance upon this waiver, relinquishment, subjection and subordination.

NOTICE:  THIS SUBORDINATION AGREEMENT CONTAINS A PROVISION WHICH ALLOWS THE PERSON OBLIGATED ON YOUR LEASE TO OBTAIN A LOAN A PORTION OF WHICH MAY BE EXPENDED FOR OTHER PURPOSES THAN IMPROVEMENT OF THE LAND.

___________________________________

___________________________________

___________________________________

___________________________________




Lessee







Owner

(ALL SIGNATURES MUST BE ACKNOWLEDGED)

IT IS RECOMMENDED THAT, PRIOR TO THE EXECUTION OF THIS SUBORDINATION AGREEMENT, THE PARTIES CONSULT WITH THEIR ATTORNEYS WITH RESPECT THERETO.

STATE OF ______________)





) ss.

COUNTY OF ____________)

This instrument was acknowledged before me this _________ day of _______________, 20____, by ____________________________________________________.








____________________________________








Notary Public

My commission expires:

STATE OF ______________)





) ss.

COUNTY OF ____________)

This instrument was acknowledged before me this _________ day of _______________, 20____, by ____________________________________________________.








____________________________________








Notary Public

My commission expires:

SUBPOENAS, SUMMONS AND GOVERNMENTAL REQUESTS TO EXAMINE RECORDS

A.
Subpoenas and Summons

Any subpoena or summons that names a LandAmerica company should be served only on a corporate officer of the named Company at the Division Office, the County Manager or a branch manager.  No other personnel are to accept service of process UNLESS (1) the employee contacts the Legal Department and receives approval or (2) the subpoena or summons names the individual personally, in which case the named person must accept the service.  If the Company, or an individual named in his/her capacity as an employee of the Company, is named in the subpoena or summons, indicate on the document the date it was served and the person who accepted service, and immediately fax a copy of the document to the Legal Department.  The original subpoena or summons, together with any witness fees, must then be forwarded to the Legal Department.


If you receive a subpoena or summons in the mail or someone just leaves it at the receptionist’s desk without anyone accepting service, contact the Legal Department immediately.

B.
Governmental Requests to Examine Records

A.R.S. §6-837 requires an escrow agent to produce for inspection any escrow records upon request by (1) a peace officer or any local, state or federal law enforcement agency, provided that the person requesting the information submits a signed, sworn statement that the request “is made in the lawful performance of such person’s duties” and (2) the Superintendent of Banking or any state or federal administrative agency lawfully requiring disclosure.  Failure to produce records pursuant to this statute is a class 2 misdemeanor.  Accordingly, whenever you are presented with such a request, you must:


1.  Verify the requestor’s identity and status by asking to see an identity card issued by the appropriate government agency.


2.  If the requestor is a member of a law enforcement agency, request a copy of the signed, sworn statement or have the requestor execute the attached Request to Inspect and Copy Escrow Records form.  The document should then be faxed to the Legal Department for verification of its compliance with the statute prior to producing the records.  Once Legal Department approval has been received, the records may be produced.  A copy of the sworn statement must be placed in the escrow file.


3.  If the request is made by a state or federal administrative agency, no sworn statement is required; however, you must document the escrow/trust file with the date of the request and the name and agency of the requestor.  Again, you are to contact the Legal Department regarding such a request before documents may be produced.

REQUEST TO INSPECT AND

COPY ESCROW RECORDS

TO:  _________________________________________


Pursuant to A.R.S. §§ 6-837, you are requested to produce for inspection and copying by the undersigned the following described records:



[Insert description of records sought to be examined.]


This request is made in connection with the lawful performance of my official duties as [Insert position of law enforcement/governmental officer requesting the records].








__________________________________


Subscribed and sworn to before me this _____ day of _________________, 20___.








__________________________________








Notary Public

My Commission Expires:

____________________

SURVEYS

I.  Survey Requirements.

The following survey requirements, adopted in September 1999, are in effect:

1.
Surveys are required on ALL Extended Owner’s coverage.

2.
Surveys will NO LONGER be automatically required on Extended Lender coverage, regardless of the dollar amount.  Title officers should consult with their CTO/ATO or Service Center Underwriter  to determine if a survey should be required due to results of a preliminary inspection which discloses significant adverse matters, or because the property boundaries are uncertain and improvements are close to the perceived boundary lines.

3.
Due to the change in our policy regarding Extended Loan policies, it is imperative that preliminary inspections be conducted as soon as possible in order to avoid requiring a survey when necessary at the last moment.

4.
The County manager, CTO/ATO or Service Center Underwriter shall have authority to waive a survey at their discretion.  Agents must secure approval from the State Agency Underwriter when waiving a survey ordinarily required for Extended Owner’s coverage.  Agency Managers shall also have the right to impose more conservative guidelines at their discretion.

II.  ALTA Surveys.

The 1999 Minimum Standard Detailed Requirements for ALTA/ACSM Land Title Surveys can be obtained from the web site of the American Congress on Surveying and Mapping at http://www.acsm.net/alta99.pdf. The ALTA also has a link to the document at website at http://www.alta.org.  The standards may be of help to you when discussing survey requirements with an engineer.

TAX LIENS - FEDERAL

A.
Liens Against Proposed Buyers.

Our procedure regarding obtaining releases of federal tax liens against proposed buyers is as follows:


1. Purchase Money Loans.

The Internal Revenue Service has taken the position that a recorded federal tax lien is automatically subordinate to a purchase money loan.  This position is based upon the General Explanation of the Federal Tax Lien Act of 1966, P.L. 89-719, C.B. 1966-2, 623 as set forth in House of Representatives Report No. 1884, C.B. 1966-2 at page 817.  An Arizona case, Patton v. First Federal Savings and Loan Ass’n of Phoenix, 118 Ariz. 473, 578 P.2d 152 (1978) further supports the purchase money priority.  We can therefore insure a new acquisition or carryback loan as being superior to a federal tax lien without requiring subordination of the tax lien.


2. Other Loans.

The above IRS position applies only to purchase money loans.  Refinances, construction loans and secondary loans other than carrybacks do NOT enjoy this benefit.  We therefore require releases or subordinations of federal tax liens in these situations.

B.
Extinguishment.


The 1966 Federal Tax Lien Act was amended by Congress pursuant to the Omnibus Revenue Reconciliation Act of 1990, effective November 5, 1990, Section 6323 (g) (3), to extend the effective period of federal tax liens from six to ten years.  The amendment applies not only to taxes assessed after the date of the legislation but also to existing tax liens, provided that the six year collection period has not expired.  This period is calculated from the assessment date shown on the recorded lien.  Consequently, any lien with an assessment date of October 5, 1984 or prior which was not renewed can be ignored.


Otherwise, tax liens should continue to be shown until ten years and 30 days after the assessment date shown on the recorded Notice of Federal Tax Lien if they have not expired as explained above.

C.
Other Resources.


For additional information on federal tax liens, see the topic “Liens” in the Guide to the Code Book.

TAXES - SCHEDULE B

The following is the proper sequence for showing taxes in Schedule B:

Each new year’s taxes gain priority over the prior years’ taxes.  Therefore, the most recent year’s taxes must be shown ahead of the prior year.

Thus, if there are 1999, 1998 and 1997 taxes to be shown, the first exception would be the 1999 taxes, the second exception for the 1998 taxes, and the third exception for the 1997 taxes.

TAXES - STATE 

A.
Extinguishment of Liens

Effective January 1, 2001, Arizona Department of Revenue liens are automatically extinguished six years after the amount of taxes determined to be due become final. (A.R.S. §42-1114 and A.R.S. §42-1151.)  Notices of Tax Lien recorded on or after this effective date will include (1) the date of the assessment, (2) the last date the lien can be refiled, and (3) a statement that the Notice constitutes an automatic Certificate of Release if the lien is not refiled by the specified date.  Because the legislature did not appropriate funds for it, however, the Department is not required to record notices of any extension of the six year period.  (Reasons for extension include commencement of a collection suit, entry into an agreement with the taxpayer, or the taxpayer’s bankruptcy.)


Because the six year limitation period of the lien may be extended by an off-record agreement, we will continue to treat such liens as we had under the prior statute, i.e., calling for a release of any such lien within 10 years from the RECORDING date of the lien.

B.
Back Tax Sales - Redemption Calculations 

1.  Coconino, Maricopa, Mohave, Pinal and Yavapai Counties.


Treasurers in these counties conduct their Back Tax Sales in February of each year.  These sales affect delinquent open taxes. 


DataTrace is unable to show an accurate redemption amount on parcels which have delinquent open taxes from February 1st until back tax sale data is received from the County.  The following procedure is therefore used in Maricopa County for calculating redemption amounts after the date the tax sales begin:


1.  The total figure due for February includes the tax, current interest and advertising fee, which gives you the base amount.


2.  To the base amount, add the $10.00 CP fee.  This will give you the CP amount.


3.  Multiply the CP amount by .01333, which will give you the one month interest figure based on 16% per annum.


4.  Add the CP amount, the one month interest figure, and the $25.00 redemption fee to get the total to redeem.  (See attached redemption calculations sample.)


The redemption calculations for open taxes need to be made manually until DataTrace obtains the full list of parcels and CP numbers from the tax sale.  This procedure may differ in the other counties and escrow will need to work with the branch manager or CTO/ATO to determine the appropriate calculation for that county.

2.  All Other Counties.

For those counties where up-to-date back tax data is not available, you should complete the above calculations using the CP fee, redemption fee and any other penalties/charges applicable to your county.

3.  Updates.

The dates on which back tax sales are conducted and the rates are subject to change.  Before doing the above calculations, you must therefore verify this information with your County Treasurer’s Office on an annual basis.

C.
Taxes on Newly Split Parcels 
It takes approximately a year for the assessor’s records to reflect a parcel split.  Because we have no way of determining the apportionment of taxes on the split parcel, we require the seller to pay taxes on the entire lot, even though the buyer is acquiring only a portion of it.  For this reason, we have the parties execute an escrow supplement that reflects the following explanation:


1.  The subject property is assessed under a parcel number that includes additional property; therefore, the current year’s tax proration will be based on the estimated annual tax for the entire parcel;


2.  The buyer will be charged from the close of escrow to January 1 of the following year and the seller will be credited the same amount;


3.  The seller is responsible for paying the entire, current year’s tax bill upon receipt;


4.  The buyer’s policy of title insurance will be subject to the current year’s taxes; and


5.  The individual lot should have its own parcel number for the subsequent year’s billing and the buyer will be responsible for that entire billing.

REDEMPTION CALCULATIONS

(Example)
1.

255.37

- Redemption amount shown on screen

2.

255.37



+10.00

-CP fee



265.37

-CP amount

3.

265.37




X        .01333
     
-One months interest rate at 16%



    3.54

-One months interest

4.

265.37

-CP amount



    3.54

-One months interest



+25.00

-Redemption fee



293.91

-Total to redeem through February

TITLE FILES

1.
Release of Files.


Original title files are NOT to be released to anyone without approval of the Legal Department.  If there is a reason why a title file has to be released, copy it and only release the copy.

2.
Documenting Title Files.


Whenever a decision is made to eliminate an exception shown in the title report or there has been any discussion as to what we will accept in the way of documentation to eliminate or insure over an exception, please document the title file.


Without such documentation, it is extremely difficult to determine who said what to whom on what date because of the failure to document the file.


This puts us in an embarrassing position when another employee is asked to review the file and makes a decision that is contrary to what someone else may have agreed to do.

TITLE STANDARDS

The attached Title Standards were developed in 1985 in order to avoid losses and to provide a framework within which our offices and agents can function effectively.  A reasonable framework promotes clarity and allows for efficient operation.  Nevertheless, we realize the standards must be implemented realistically.  If conditions in a particular area require modification of a standard or the temporary or indefinite postponement of its imposition or something in between, please contact the Legal Department.

TITLE STANDARDS
Certain practices and procedures can be employed in the examination of titles and issuance of title policies that will minimize risks otherwise inherent in these procedures.  The title standards set out below have been adopted in order to minimize such risks.  These risks are generally those which exist even when the title work has been carefully done.  They deal with the extent of the search and how the findings of the examination should be expressed.

If certain factors exist in a particular geographic area which argue against adherence to a standard, it may be modified or its implementation may be postponed, indefinitely if necessary, with the concurrence of the Legal Department.

Additional standard will be added as appropriate.

1.
EXCEPTIONS WRITEUPS

a.  Each exception to the insurance coverage must appear as a separate item in Schedule B of the report, commitment or policy.  Items which are similar (e.g. easements, leases, etc.) may not be grouped together as one exception.


b.  Each Schedule B item must adequately and accurately describe the exception taken.

2.
RECITALS OF AREA IN LEGAL DESCRIPTIONS

a.  All recitals of area contained in legal descriptions must be deleted before a description is used in a report, commitment or policy.


b.  A Schedule B exception purporting to negate insurance against shortages in area may not be relied on as a way to safely include such recitals in the legal description.

3.
LENGTH OF SEARCH

A “complete search” is a search of the chain of title back to the issuance of the patent by the sovereignty.  After a complete search has been made, it may be relied upon in subsequent searches of the property in question.  A re-examination of the title will be required in such a case only if it is deemed to be necessary by the CTO/ATO or Service Center Underwriter.


A complete search is required in the following situations:


a.  The property is raw acreage and either




1)  the liability of the policy will be $1 million or more, or




2)  the land is to be subdivided.


b.  All transactions where the aggregate title insurance risk will be $10 million or more.


c.  Any transaction, irrespective of liability amount, which involves




- tidelands or other wetlands,




- Indian lands, or




- lands presently or formerly owned by railroads


d.  Additional categories requiring complete searches, not covered by “a” through “c” above, shall be established by the Legal Department and local personnel.  Such factors as dangers presented by certain geographic locations, adequacy of title plants and knowledge of local conditions shall be used to establish additional categories.


In cases where complete searches are not required, minimum searching requirements will be established by the Legal Department.

“TO-COME” ITEMS

A.
Generally

Our procedure on closing files with items “to come” for recording is as follows:

(1)
We cannot close with any type of release, deed or instrument needed to perfect title as a “to come” item if the instrument is to come from an individual.  (See more in Parts C and D, below.)
(2)
We will close with an instrument “to come” from a recognized servicing agent or a recognized lender.  We must, however, have a written statement from the lender or servicing agent that they will furnish the instrument upon payment of a specific amount.

(3)
We can close with a release “to come” from an attorney provided the attorney has given us a commitment in writing that he/she will furnish the instrument upon receipt of a specific amount.

(4)
On “title only” orders, the title policy cannot be issued until the escrow officer/CTO/ATO has all items necessary to record and issue the policy.  It is the  escrow officer’s responsibility (or CTO/ATO if the order does not come through a company escrow officer) to inform the customer that a policy will not be issued until we have all releases or other items necessary to record and insure.  Further, all “to come” items are to be directed to the escrow officer/CTO/ATO for recording.

(6)
For “to come” items involving releases of deeds of trust/mortgages that we have paid through escrow, it is the escrow officer’s responsibility to prepare the tracking package and include it with the recording package.  See Part B, below.

(7)
For “to come” items involving indemnity requests from other title companies, see the memo Indemnification – Unreleased “To Come” Items.

B.
 “To Come” Releases and Tracking Service

When closing a transaction involving a full or partial payment of a mortgage or deed of trust, or the payoff of an agreement for sale, which is being paid through escrow for cash, and a release/payoff deed is not included with the recording package, the following procedure must be followed by the escrow officer:  

(1)
Collect the applicable release tracking fee for each payoff or partial payment made at close of escrow and include it with your fee check.  The tracking fee includes recording fees.

(2)
Complete the Tracking Service form (copy attached hereto).

(3)
On the requirement page, which prints automatically, circle the requirement to be tracked.

(4)
Attach a copy of the disbursement worksheet indicating the lender’s name, loan number, and address to which the payoff or partial payment check was sent.

(5)
Include the Tracking Package with your Recording Package, stapled separately.

(6)
Forward both the Tracking Package and Recording Package to the Recording desk.

NOTE:  Tracking DOES NOT pertain to any full release/payoff of a mortgage/deed of trust/agreement for sale having a stated indebtedness of over $500,000.00 OR to any partial release requiring a payment of more than $500,000.00 for the partial release.  In those cases, the Escrow Officer must follow-up on the “to come” item and IS NOT TO COLLECT A TRACKING FEE.  


NOTE:  Effective August 22, 2002, a title insurer may prepare and record a full release of a lien shown on an Affidavit of Affixture if the lien secures a debt of $500,000.00 or less.  (A.R.S. §42-15203.E.)  The procedure is the same as that set forth above for releases of deeds of trust.

C.
Liens Paid to “Private” Beneficiaries 

A release being obtained from a “private” beneficiary cannot be a “to come” item.  A “private” beneficiary is one other than an institutional lender or a beneficiary whose account is being serviced by an account servicing company.  Exceptions may be made with the approval of the County Manger, Arizona Escrow Administrator or local escrow administrator.   

D.
Liens Paid Direct and Outside Escrow
We cannot close any transaction involving a lien that is paid “direct and outside escrow” unless the escrow officer is in possession of a fully executed release from the beneficiary.  Exceptions may be made with the approval of your County Manager, State Escrow Administrator or local escrow administrator.  

E.
Liens “Paid” By Means Other Than Cash At Closing
Any transaction involving a lien that is being “paid off” by some means other than a cash payment at close (for example, by being re-secured by another property) cannot close unless the escrow officer is in possession of:


(i)
Written instructions from the beneficiary specifying the manner of payoff;


(ii)
Fully executed documents necessary to effect the “payoff;” and


(iii)
A fully executed release of the existing lien from the beneficiary.

TRACKING SERVICE

ESCROW UNIT:

ORDER NO.

CLOSlNG DATE:

BUYER:

PROPERTY ADDRESS:

LEGAL DESCRIPTION

ESCROW OFFICER:

RELEASES:

TREASURER/SUPERINTENDENT OF STREETS DEEDS, aka TAX AND IMPROVEMENT LIEN DEEDS 

The following sets forth our practice on when to pass or not pass a Treasurer’s deed (Superintendent of Streets deed).  

1.
Deed 5 years old.  


If such deed is at least five years old and there is nothing of record indicating the former owner thought he still had an interest, the deed may be passed and title vested in the grantee or his successor.  Having decided to pass such tax title, any liens (mortgages, judgments, IRS liens, etc.) against the former owner would have been wiped out and may be ignored, EXCEPT liens or encumbrances held by the State of Arizona.  Pursuant to A.R.S. §42-17153, liens and encumbrances in favor of the State of Arizona are NOT extinguished.  This exception means that all State liens (Department of Revenue, Economic Security, etc.) and other encumbrances in favor of the State cannot be deleted regardless of when they attached to the property.  We will also NOT delete other real property taxes on improvement liens that may appear junior.

2.
Deed less than 5 years old.


On titles where the Treasurer’s deed (Superintendent of Streets deed) is less than five years old, the general policy is to require either a quiet title action or deeds and releases for all prior interests.  No transaction, however, should be blindly rejected.  If a request is received to insure one of these “less than five years” deeds, the facts should be gathered and submitted to the Legal Department or State Agency Manager for review.  Information should include the nature of the chain subsequent to the tax deed, type of property, value and any other information that might assist in making the determination.

3.
Unusual cases.


The foregoing proceedings do not apply to mining claims, or portions thereof, surface or surface to a depth above a mining claim, property in Bisbee or Tombstone or similar situations.  Nor does it apply to townsite lots wherein the townsite trustee has not conveyed the lot of record.  Anything short of a quiet title action in these cases will not be insured.

4.
Court proceedings.


The foregoing procedures also do not apply when the deed was issued pursuant to court order (suit to foreclose right of redemption).  Such a title may be passed unless there is a deficiency in the court action.  The only EXCEPTION, again, is that we cannot delete liens and encumbrances in favor of the State.

5.
Litigation Guarantees.


Examiners writing Litigation Guarantees to foreclose a right of redemption should NOT name the State as a defendant based upon recorded liens in favor of the State.  These items should be included in “other than” items in the preamble on Schedule C of the Guarantee.

6.
Easements.


Easements should not be deleted even if a Treasurer/ Superintendent of Streets deed has been recorded.  A.R.S. §42-18115 provides for survival of appurtenant easements.  Accordingly, we will take exception to all easements notwithstanding Treasurer/Superintendent of Streets deeds.

TRUSTS

A.  Generally.
A trust is not a legal entity that is capable of holding title to real property.  The only way that a trust can take title and deal with real property is through its trustee or co-trustees.  Consequently, the correct manner for vesting when your transaction involves a trust is “John Doe, as Trustee under the XYZ Trust dated ____________.”  The only exception to this rule are business trusts, which are formed pursuant to A.R.S. §10-1871 et seq. and which must meet specific statutory requirements, including the filing of trust documents with the Arizona Corporation Commission.

B.  Authority of Trustees.
A.R.S. Section 14-7237 protects from liability third parties who deal with a trustee under a trust agreement, if the third party acts in good faith, for valuable consideration, and without actual knowledge that the trustee is exceeding his authority or acting improperly.  (Obviously, if we have actual knowledge that the trustee lacks authority or is doing something improperly, we should not be handling the transaction.)

In reliance on this statutory protection, we will NOT require review of the trust agreement when insuring transactions involving trusts, except in the following limited situations:

(1)  When the trust is a constitutional or common-law trust (see Part C, below);

(2)  When the trustee is engaged in self-dealing (i.e., attempting to convey property out of the trust to himself).  In this situation, we can only insure the transaction if an examination of the trust agreement discloses that the trustee was expressly given the power to convey trust property to himself.  A limited exception to this requirements exists for loan transactions in which title to the property is vested in the trustee but the lender requires that title be vested in the individual’s name.  In these loan transactions, where the property is typically transferred from the trustee to the individual and back again immediately after the loan records, we do NOT need to review the trust agreement;

(3)  When the record shows that title is held in the names of two or more trustees and the documents in our transaction are to be executed by fewer than all the trustees disclosed by the record, unless we are provided with sufficient proof that the non-executing trustee(s) is deceased or has resigned; and

(4)  When the individual who is to execute the documents claims to be a successor trustee.

C.  Constitutional/Common Law Trusts.

We are receiving an increasing number of requests to title insure conveyances both out of and into entities typically designated as “common law” or “constitutional” trusts.  These are trusts not created with usual trust formalities (i.e. designated trustees and beneficiaries) and often in the belief that such trusts are not subject to federal or state taxes or other types of liens or encumbrances.  Because these “trusts” are not entities capable of holding title under Arizona law, they constitute a high-risk transaction.  Accordingly, the Company’s policy is that we typically decline to handle transactions involving such entities.
To assist you in recognizing such trusts, here are some common signs of a constitutional trust:


1.     Lack of a trustee – title will purportedly be held by the trust itself, rather than by a 


        trustee;


2.     Use of terms such as pure trust, constitutional trust, sovereign trust or 

       
         unincorporated business organization in the caption or elsewhere in the


         document;


3.      Language promising to reduce or eliminate income and self-employment taxes;


4.      Language addressing deductions for personal expenses paid by the trust,


         depreciation deductions on an owner’s personal residence and furnishings and


         high fees for trust packages, to be offset by promised tax benefits;


5.      Use of back-dated documents and post office boxes for trust addresses; and


6.      Refusal to provide information on beneficiaries for deed disclosure purposes.

On the rare occasion when business considerations or other compelling reasons dictate that we consent to handle a deal involving one of these entities, the following guidelines must be followed.  You should note that these guidelines constitute the absolute minimum that we will accept as a basis for title insuring a conveyance from or to one of these entities.

Because these trusts are not entities capable of holding title to real property, and the purported conveyances to these trusts are therefore ineffective, we will require that one of the following occur prior to our issuance of a title policy:

(1)
Qualification of the trust as a “business trust” pursuant to A.R.S. § 10-1871, et seq.  This will require the trust to file with the Corporation Commission and record a copy of the trust agreement in the records of the county in which the property is located.

(2)
(a)  In the case of a conveyance out of such a trust, execution of the conveyancing deed by both the trustees of the purported trust, as trustees of the “trust,” and  the principals who created the  purported trust.   


(b)  In the case of a conveyance into such a trust, we will require that title be vested in the trustees of the trust, rather than in the trust itself.

Because we need to determine both the identity and powers of the trustees under this option, it is necessary to obtain a copy of the trust agreement, and any amendments thereto, as well as a written statement from the trustees stating that they are the current trustees of the “trust.”  Thus, because of the relatively high risk nature of transactions involving these trusts, we cannot use the underwriting guidelines set forth in Part A, above.

Additionally, in either of the above cases, it will be necessary to run the GI on the principals who created the “trust” to ensure that there are no liens that may arguably have attached to the property, given the ineffectiveness of the attempted conveyance into the trust.

D.  Custodial Trusts.
Effective August 22, 2002, Arizona adopted the Uniform Custodial Trust Act, which allows for the creation of a “custodial trust” to provide for the management of assets (including real property) in the event of the beneficiary’s incapacity.  The law is similar to the Uniform Transfers to Minors Act, also implemented in Arizona, which allows real property to be transferred to a custodian for the minor.  Use of the custodial trust is intended as an alternative to obtaining a conservatorship for an incapacitated person.  A custodial trust may be created in the property transfer document or in a separate Declaration of Trust, which can also be recorded.  In either event, the vesting must describe the transferee in substantially the following language:    “____________________ , as custodial transferee for _____________ as beneficiary [and ____________________ , as distributee on termination of the trust in absence of direction by the beneficiary] under the Arizona Uniform Custodial Trust Act.”  The statute contains numerous other provisions regarding creation and termination of the trust, obligations of the trustee, multiple beneficiaries, use of custodial property and a third party’s right to rely on the trustee’s authority.  If your transaction involves such a trust, the title examiner should contact the a Service Center Underwriter, the Legal Department or the State Agency Underwriter for further assistance.

E.  Vesting – Successor Trustees.

This memo will also serve as a reminder that, in preparing documents involving successor trustees, it is important to “tell the story” for the public record and purposes of constructive notice.  For example:

(1)  A successor trustee should be described as:  “John Doe, successor trustee to Jane Doe, trustee of the ABC Trust dated _____________.”

(2)  If one of two co-trustees is deceased, the surviving trustee should be described as “John Doe, as surviving trustee of the ABC Trust dated _____________.”

F.  Vesting – Commonwealth/Lawyers/Transnation as Trustee (Builder/Subdivision Trusts).

On our builder trust files, the vesting typically reads as follows:

“[LandAmerica Company], as Trustee under Trust No. _________.”

It is important to remember that the trust number is as much a part of the vesting as the name of the trustee and must be shown in all title reports.  At the same time, when a conveyance is recorded from a LandAmerica Company, as trustee, the identical trust number must be given.  If not, it would be a break in the chain of title of record.  We cannot accept a deed from a piggy-back trust because its number would be different than the number of the senior trust under which title was acquired.  It would be permissible for the deed to describe the grantor as follows:

“[LandAmerica Company], as Trustee under Trust Numbers __________ and __________.”

In that manner, we would disclose both the junior and senior trust numbers.  If title has been taken by a LandAmerica Company, as trustee, and no trust number is shown, we could not accept a deed from the LandAmerica Company, as trustee, showing, for example, Trust No. 985.  Again, a conveyance using a number which does not appear in the vesting deed is a break in the chain of title.

We have illustrated these problems by the use of a LandAmerica Company, as trustee; however, whenever any trustee accepts title with words of limitation included in the vesting, we must make certain that when title is conveyed, the same identical words of limitation are included in the granting deed.

Be certain that your examinations reflect proper vesting.  If not, exception must be taken to the inadequacies.

UCC FINANCING STATEMENTS

A.
New Financing Statement Form and Procedures Effective July 1, 2001.


Attached is a Memo from Roger Therien summarizing changes in the Uniform Commercial Code relating to UCC Financing Statements that became effective July 1, 2001.  The primary change is that the Financing Statement is to be filed in the state where the debtor is primarily registered to do business, not where the property is located.  The filing we are referring to is generally with a Secretary of State, or other official place of registration for a particular State, in addition to what would be recorded with the County Recorder.

The foregoing filing is beyond the scope of our ordinary escrow services and, therefore, with exception to filing with the Arizona Secretary of State, an outside professional service should be used.  Because the location of filing can now be anywhere, it is absolutely essential that escrow always secure written instructions from the customer directing us where to file the UCC. We cannot assume that filing is to be with the Arizona Secretary of State.

The UCC form has also been modified.  The new national forms have smaller type and have deleted the signature line for the Debtor.  Recording Officers should accept these forms without further requirement.  Most if not all County Recorders should already be informed of these changes and, therefore, not reject a UCC for recording. The forms are available on the Arizona Secretary of State’s web site:

http://www.sosaz.com/Business_Services/ucc_forms.htm
B.
Clouds/Liens on Title.


There have been some concerns raised as to whether a UCC Financing Statement constitutes a lien or cloud against real property and should be shown on title reports and policies.  The answer has two parts.


First, Paragraphs 13 and 14 of the attached UCC Financing Statement Addendum calls for a legal description if the collateral is timber to be cut, or “as extracted collateral” or if the Statement is filed as a fixture filing.  (For Statements recorded pre-July 1, 2001, the relevant paragraph begins:  “If collateral is timber to be cut, crops growing. . .”)  If a legal description is inserted in this paragraph, the Financing Statement constitutes a lien on the real property and therefore must be shown on Schedule B.

A legal description used anywhere else on the Financing Statement is intended only to show where the personal property collateral is located.  Arizona law, however, provides a secured party with certain rights, including the right of entry onto real property to remove collateral.  Accordingly, even when the Financing Statement constitutes a lien on personal property, it must be shown on Schedule B.  In this case, however, the following preamble should be inserted before the exception:

“Rights of secured party shown in Financing Statement referred to below to take possession of collateral as described therein pursuant to A.R.S. §47-9609 or any other applicable statute.”

A reminder also that a Financing Statement automatically expires 5 years after the recording (or filing) date, except for mobile home transactions which have a 30 year expiration date, unless a Continuation Statement is recorded (or filed) within six months of the applicable 5 or 30 year period.  (A.R.S. §47-9515.)

DATE:

June 21, 2001

TO:

Chief Title Officers, Escrow Managers

FROM:
Roger Therien, Sr. Underwriting Counsel, Western Region

SUBJECT:
New UCC Article 9

All four states in the West Region have adopted new Article 9 of the Uniform Commercial Code (with a few non-uniform changes), effective July 1, 2001. (Arizona - Title 47; California - Commercial Code Division 9; Hawaii - Chapter 490; Nevada - Chapter 104). Obviously, a law such as this is extremely complicated. However, for our purposes, a few basic concepts can be stated briefly:

1. The place of filing UCC forms for tangible personal property security has changed.

The old law required UCC filings to be in the state where the property was located. The new law requires the filing for tangible personal property to be in 1) the state of registration for "registered organizations" (such as corporations, LLC's and limited partnerships) or 2) the principal place of residence or business for or non-"registered organizations". For example, a financing statement for personal property located in Arizona, and owned by a Nevada corporation, will be filed in Nevada starting July 1. Since some states still operate under old Article 9, it will sometimes be necessary for creditors to file under both the new and the old law.

2. New, national financing statement forms are required.

The Secretary of State web sites for California and Arizona make it clear that the old forms will not be accepted after July 1. The Hawaii Bureau of Conveyances and the Nevada Secretary of State web sites do not have information posted yet. The new UCC-1 (including UCC-1Ad) and UCC-3 (including UCC-3Ad) forms are being sent with this memo.

3. The new financing statement forms do not require a signature.

Note: This makes it easy for anyone to fill out (or correct) and file the new form as long as (s)he is authorized by the parties. However, escrow officers should try to avoid the responsibility of filling out the forms. Most importantly, escrow officers must never try to make the determination of where to file them. That decision should be left to the attorneys for the parties, or the customer should be referred to a UCC filing company, such as GKL Corporate Search (http://www.gklcorpsearch.com/) or Parasec (http://www.parasec.com/)

4. Fixture filings will continue to be recorded in the office of the County Recorder in which the real property is located (Bureau of Conveyances in Hawaii).

It will be interesting to see County Recorders’ reactions to unsigned fixture filings. All four states have enacted UCC Section 9521, which requires the “filing office” to accept the new national form. So it seems to me that County Recorders are legally obligated to accept the new, unsigned forms. However, at least in California, County Recorders do not always view their legal obligations the same way we do.

5. Existing financing statements will still be valid after July 1, 2001.

However, eventually, they will expire and continuation statements to extend financing statements must be filed under the new law.

WELL SITES

The following memo addresses various issues related to conveyances of fractional interests in well sites by deed and recorded well site agreements, which attempt to establish the rights and obligations of those having an interest in the well site or well.

This memo does not address what a well site agreement should or should not say.  In fact, we should never be involved in drafting such a document.  From a title standpoint, the examiner should merely take exception to the agreement if he/she believes that the property being searched is “burdened” with some obligation.  If escrow receives a request to prepare a well site or water agreement, the parties are to be directed to seek the assistance of a real estate attorney.

Regarding our insurance requirements for well sites, we do not insure title to a “well.”  A well is merely the casing and related equipment; the well site is the actual land.

There are two situations when title and escrow will be dealing with well sites.  The first will be when an interest in a site has already been conveyed.  If we are requested to insure the existing fractional interest, the examiner must conduct a search of the site area the same way he/she would in searching any parcel.  The most frequent problem in insuring an existing well site relates to indefinite or uninsurable legal descriptions attempting to define the location of the well site.  Any well site description which does not properly or clearly establish the exact location of the site should not be insured.  If the parties insist that the well site be referenced on our new deed, notwithstanding our unwillingness to insure the well site interest, escrow should obtain a supplement to our escrow instructions relieving us of all liability relating to the well site.

The other problem relates to verifying for a certainty the number of fractional interests that exist by prior conveyance.  The danger of insuring a specific undivided interest, ¼, 1/10, etc., is the uncertainty of the total number of existing interests.  This problem arises when deeds to surrounding properties include by reference “an undivided interest in the well site” without a specific description.  As a result, the deed may not get posted to the well site parcel.  Once we have determined that the fractional interest is insurable, it should be set up as a separate parcel in Schedule A.

Once we have arrived at the point of being able to insure the well site interest, we must also consider some additional items.  Taxes must be searched and reported.  Have there been easements granted for water lines?  This question is frequently answered no.  If the well site has a common boundary with our main parcel, then no specific easements are necessary.  In many cases, however, there is other property between our main parcel and the well site.  While it is common knowledge that a well site serves no purpose other than to supply water to surrounding owners, little thought or action is usually taken by the original owner to establish easements for water lines.

Although water lines are probably in existence, many of these are not supported by valid easements.  When any form of extended coverage is proposed, we must consider the potential of our seller’s/borrower’s water line encroaching upon other property.  Again, if the well site is coincident to our parcel, then no encroachment problem exists.  In all other situations, we should show an exception for possible encroachment of water lines onto adjoining property unless we have insurable easements or evidence that the water lines are located in public right of ways.  We will not concern ourselves with potential off-record encroachments on standard coverage.

In summary, insuring title to well sites requires substantial forethought and caution.  Refer all questions and unusual situations to your CTO/ATO or Service Center Underwriter for consideration.

MERS as the Original Mortgagee/Beneficiary language.  See page 3 of this document to note further reference to MERS as Mortgagee/Beneficiary.





The MERS 18-digit MIN must be visible on the Security Instrument.  Place the MIN to the right of the form title, but not within the top recording margin or on the right margin.





MERS noted as beneficiary in the transfer/due on sale clause.








� The Seventh Circuit Court of Appeals ruled that the lack of notice, despite creating a jurisdictional defect, does not necessarily result in a void order.  The court in In re Edwards, 962 F.2d 641 (7th Cir. 1992), balanced the equities of a junior lienor without notice whose lien was dissolved in the sale authorized by the court with those of the good faith purchaser at a §363 sale.  The court ruled in favor of finality of bankruptcy sales and the equities favoring the good faith purchaser.  This opinion was specifically addressed by the Ninth Circuit BAP in its Ex Cel ruling that the due process defect does, in fact, result in a void sale.  The Ninth Circuit BAP also cited these Ninth Circuit cases dealing with the due process clause and an order being void if due process was violated:  In re Mobert, 112 B.R. 362 (9th Cir. BAP 1990); In re Blumer, 66 B.R. 109 (9th Cir. BAP 1986), affirmed 826 F.2d 1069 (9th Cir. 1987); In re Center Wholesale, 759 F.2d 1440 (9th Cir. 1985).


1 A stay pending appeal must be sought in the first instance from the court which entered the order being appealed.  Fed. R. Bankr. P. 8005.
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