CALIFORNIA LAND TITLE ASSOCIATION
FORMS AND PRACTICES COMMITTEE
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November 7-8, 2013

Thursday: 1:00 PM - 5:00 PM
Friday: 9:00 AM - 1:00 PM

Hyatt Regency Sacramento
1209 L Street
Sacramento, California 95814
916-443-1234

1. Administrative Section (Elliot Smith)

A.

Approval of the Minutes of the September 5-6, 2013 meeting.
See Exhibit 1A

2. Bankruptcy Section (Wayne Condict)

A.

In re Armstrong (Band of America v. Armstronq)

Bankruptcy Appellate Panel — 8th Circuit

See Exhibit 2A

. In re Fluellen (Hope v. Acorn Financial)

11th Circuit

See Exhibit 2B

Carpenters Pension Trust Fund for No. Cal. v. Moxley

9th Circuit

See Exhibit 2C

Filed 9-19-13

Filed 9-26-13

Filed 8-20-13



. In re Uthehmer (Utnehmer v. Crull)
Bankruptcy Appellate Panel — 9th Circuit

See Exhibit 2D

. Inre ABC Learning Centres

3rd Circuit

See Exhibit 2E

In re Wilshire Courtyard (Wilshire v. CA Franchise Tax Board)

. 9th Circuit

See Exhibit 2F

. In re Mendaros (Mendaros v. JP Morgan Chase)
Bankruptcy Appellate Panel — 9th Circuit

See Exhibit 2G

. In re Underhill
Bankruptcy Appellate Panel — 6th Circuit
See Exhibit 2H

In re Flores (Danielson v. Flores)
9th Circuit

See Exhibit 21

Weiss v. Wells Fargo Bank
Bankruptcy Appellate Panel — 1st Circuit

See Exhibit 2J

Court Decisions Section (Laura Lowe)

A. Stewart Title Guaranty Co. v. Sterling Savings Bank

Washington Supreme Court

See Exhibit 3A

Filed 10-10-13

Filed 8-27-13

Filed 9-10-13

Filed 10-2-13

Filed 9-16-13

Filed 8-29-13

Filed 10-1-13

Filed 10-3-13



. Swanson v. State Farm General Insurance Co.

Cal.App. 2nd Dist.

See Exhibit 3B

. Rossberg v. Bank of America
Cal.App. 4th Dist.

See Exhibit 3C

. Siliga v. Mortgage Electronic Registration Systems

Cal.App. 2nd Dist

See Exhibit 3D

. Chavez v. Indymac Mortgage Services

Cal. App. 4th Dist.

See Exhibit 3E

United States v. Brandt
U.S. Court of Appeals — 10th Circuit

See Exhibit 3F

. Glaski v. Bank of America
Cal.App. 5th Dist.

See Exhibit 3G

. King v. Wu
Cal.App. 2nd Dist.
See Exhibit 3H

Self v. Sharafi
Cal.App. 4th Dist., Div. 1

Filed 9-23-13

Filed 8-27-13

Filed 8-27-13

Filed 9-19-13

Filed 9-11-12

Filed 7-31-13

Filed 8-14-13

Filed 9-20-13 (Pub. Order 10-11-13)

See Exhibit 3l



Closing Instructions Section (Bill Jourdan)

Assertion of escrow liability for missed deeds of trust.
Exhibit 4A: First lien letter-Requested by lender
Exhibit 4B: Proposed recording instruction

Governmental Requlations Section (Jeff Dondanville)

Nothing Scheduled.

Subdivision and Land Use Section (Douglas Borchert)

Nothing Scheduled.

Legislation Section (Tim Reardon)

A. Chapter 62, AB 116 — Subdivision Map Act
See Exhibit 7A

B. Chapter 65, SB 426 — Foreclosure
See Exhibit 7B

C. Chapter 78, AB 464 — Vital Records
See Exhibit 7C

D. Chapter 104, AB 727 — Public Trust
See Exhibit 7D

E. Chapter 137, AB 379 — Manufactured Housing
See Exhibit 7E

F. Chapter 159, AB 625 — Notaries Public
See Exhibit 7F

G. Chapter 176, SB 551 — Judgments
See Exhibit 7G

H. Chapter 219, SB 692 — Redevelopment Agencies
See Exhibit 7H

I. Chapter 251, SB 310 — Foreclosure
See Exhibit 71

J. Chapter 380, AB 1169 — Escrow Agents
See Exhibit 7J



K. Chapter 396, SB 46 — Privacy
See Exhibit 7K

L. Chapter 406, AB 551 — Property Taxation
See Exhibit 7L

M. Chapter 431, SB 652 — Disclosures
See Exhibit 7M

N. Chapter 432, AB 253 — Subdivision Map Act
See Exhibit 7N

O. Chapter 544, SB 684 — Redevelopment Agencies
See Exhibit 70

P. Chapter 605, SB 752 — Common Interest Developments
See Exhibit 7P (Bill is 98 pages — only summary included with agenda.)

Q. Chapter 659, SB 470 — Redevelopment Agencies
See Exhibit 7Q

R. Chapter 750, AB 1386 — Liens
See Exhibit 7R

S. Chapter 767, AB 325 — Land Use and Planning
See Exhibit 7S

T. Chapter 796, SB 341 — Redevelopment Agencies
See Exhibit 7T

Taxes, Bonds and Assessments Section (Gytis Nefas)

Nothing Scheduled.

Title Documents Section (Ed Rusky)

Nothing Scheduled.



10. Title Forms Section (Paul Flores)

A. Action Item: Condition of Title Guarantee (“CTG”)

1. Discussion: Form is modeled after Litigation Guarantee Form. Note that the
proposed CTG doesn’t require an application. Also, review the language at the
top of page two (2). Should the proposed language be retained or deleted from
the draft CTG?

See Exhibit 10.A.1

2. Conditions and Stipulations for draft CTG same as for other CLTA Guarantees
See Exhibit 10.A.2

3. Table for further refinement or proceed to finalize form for Board Approval and

CA DOl filing?

B. Non-action item: Report re: review of CLTA’s (1) Guarantee Face Page (Rev. 12-
15-95), (2) Guarantee Conditions and Stipulations (Rev. 09-12-08) and (3) 21
Guarantee Forms (exclusive of Guarantee No. 22 (TSG):

1. Review Process: Commencing in 2014.
2. Review process of new guarantee form or forms (i.e. Transferable Development
Rights Guarantee): Commencing in 2014.
C. Non-Action Item: New Definition of “Public Records”.
See Exhibit 10.C
D. Conditional Action Items-Proposed ALTA Forms (12-03-13): Motion to
recommend to the Board that the CLTA adopt and direct the CLTA to file with the CA

DOI with corresponding CLTA endorsement nos. on the condition that the forms are
adopted by the ALTA “as is” with the revised or adoption date of 12-03-13 as follows:

Ex. 10.D.1: ALTA 11.2-06 Mortgage Mod. CLTA 110.11.2-06

Ex. 10.D.2: ALTA 41.0-06 Water-Buildings CLTA 143-06

Ex. 10.D.2.1: ALTA 41.1-06 Water-Improvements CLTA 143.1-06

Ex. 10.D.2.2: ALTA 41.2-06 Water-Described Improvements CLTA 143.2-06
Ex. 10.D.2.3: ALTA 41.3-06 Water-Land Under Development CLTA 143.3-06
Ex. 10.D.3: ALTA 42-06 Commercial Lender Group CLTA 144-06

Ex. 10.D.4: ALTA 43-06 Anti-Taint CLTA 145-06

Ex. 10.D.5: ALTA 44-06 Insured Mortgage Recording-Loan CLTA 146-06

© © N o g~ w D

Ex. 10.D.6: ALTA Expanded Coverage Residential Loan Policy Revised 12-03-13
— PROPOSED



10. Ex. 10.D.6.1: ALTA Expanded Coverage Residential Loan Policy Revised 12-03
— REDLINED

11. Ex. 10.D.7: ALTA/CLTA Homeowner’s Policy —- PROPOSED
12. Ex. 10.D.7.1: ALTA CLTA Homeowner’s Policy — REDLINED

Special Sub-Committee - Electronic Recording and Signatures (Paul Flores)

Nothing Scheduled.

Special Sub-Committee — Copyright Protection of CLTA Forms and Manual

Nothing Scheduled.

CLTA Staff Report

Nothing Scheduled.

Court Decisions Section — Honorable Mention (Laura Lowe)

A. Centennial Development Corp. v. Lawyers Title Insurance Corp.
Arizona Court of Appeals — Div. 1

Filed 9-19-13

1. Under A.R.S. 20-1562, a title company is not liable for negligence in failing to
reflect an encumbrance in a commitment or title policy because these products are
not representations of the condition of title. Rather, a title policy is a contract under
which the insurer agrees to indemnify the insured for losses caused by claims arising
from encumbrances not identified in the insurer's commitment or policy.

2. A title policy generally only covers loss or damage incurred during the period of
ownership (although it continues as to warranties of title made upon a sale of the
property), but it does not require the insured to make such a claim before it sells the
affected property. Therefore, plaintiff's sale of the property does not bar its claim for
damages it alleges it incurred prior to the sale.

See Exhibit 14A

B. Chicago Title Insurance Co. v. Aurora Loan Services
Illinois Court of Appeals — 3rd Div.

Filed 8-30-13
Breach of warranties of title.
See Exhibit 14B



C. Metropolitan National Bank v. Jemal (UNPUBLISHED)
New Jersey Superior Court, Appellate Division

Filed 9-23-13
Knowledge of unrecorded mortgage based solely on credit report.
See Exhibit 14C
D. Keshish v. Allstate Insurance Company
U.S. District Court, Central District of California
Filed 4-22-13

Bad faith claims based on allegations that the value paid was too low. The court
found no bad faith.

See Exhibit 14D
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Administrative Section (Elliot Smith)

[t was moved and seconded, and the motion unanimously passed, that the Minutes of the June 6-7,
2013 meeting be approved as written.

Bankruptcy Section (Wayne Condict)

A.

Palomar v. First American Bank
7th Circuit Filed 7-11-13

One day before the Trustee filed his no asset report in the Debtors’ Chapter 7 case, the
Debtors filed an adversary proceeding to strip off a second mortgage on their “underwater
property.” The bankruptcy court denied the debtors’ request to reopen and the Court of
Appeals affirmed. Since there were no available assets the lender had not filed a proof of
claim. But even if it had, the Court following Dewsnup v. Timm (502 U.S. 410) (1992) declined
to construe an “allowed secured claim” under 506 (d) to be the same as an “allowed claim of
a creditor secured by a lien on property” in 506 (a). There is no provision in the Code or
public policy rationale that permits a debtor to strip a wholly-unsecured mortgage claim.
Citing Dewsnup the Court held that Chapter 7 debtors cannot rely on Section 506 to import a
strip off power into a Chapter 7 proceeding. This case addressed the question whether the
Dewsnup rule (no stripping in a Ch. 7) would apply when the junior lien was completely “out
of the money” and not just partially “unsecured”.

There was no practice recommendation and the case was dropped.

In re Ryan (Ryan v. U.S.)
7th Circuit Filed 7-8-13

The debtor sought to void or strip unpaid portions of federal tax liens through the filing of an
adversary proceeding in advance of proposing a plan, arguing that Bankruptcy Code Section
506 (d) allowed that to be done in a Chapter 13 although not allowed in a Chapter 7. The
United States Court of Appeals affirmed the bankruptcy court’s refusal to order the lien strip.
Relying on the US Supreme Court decision in Dewsnup v. Timm (1992), the Court of Appeal
said section 506(d) should be given the same reading in both bankruptcy chapters. While
Bankruptcy Code section 1322(b)(2) allows a plan to modify the rights of secured interest
holders (other than primary residence lienholders the general provisions of the Code
applicable to all Chapters (such as 506) do not.

The subject of lien stripping in Chapter 13s and so-called Chapter 20s (Chapter 7s followed by
Chapter 13s) has been reported on by this committee, but no practice recommendations or
manual revisions were suggested and the case was dropped.

Lien Stripping Articles

The articles were briefly discussed. There was no practice recommendation and the matter
was dropped.

In re Lively
5th Circuit Filed 5-29-13

This Fifth Circuit case affirmed the bankruptcy court’s denial of confirmation of a Chapter 11
plan proposed by an individual debtor (Philip Lively) because it violated the absolute
priority of Bankruptcy Code section 1129(b)(2)(B). Debtor’s plan would have allowed him to
retain all of his property - including the net value of a mortgage loan and rental income from



9 leased railroad tank cars. The absolute priority rule prohibits a lower class of creditors
from receiving anything from a Chapter 11 plan until the superior class has been repaid in
full. The rule’s code provisions were amended in 2005 as part of the Bankruptcy Abuse
Prevention and Consumer Protection Act (BAPCPA) by exempting out property of an
individual Chapter 11 debtor as that property is set forth in Code section 1115. Because
section 1115 not only referred to property acquired after commencement of the case but
also property described in section 541, Lively argued that the absolute priority rule did not
apply as to any property of an individual debtor. The Fifth Circuit followed decisions in the
10th and 4th Circuits holding that the amendment to section 1115 by BAPCPA was intended
to exempt only post-petition acquired property from the prohibition of the absolute priority
rule.

There was no practice recommendation and the case was dropped.

In re Castleton Plaza
7th Circuit Filed 2-14-13

This 7th Circuit case also addressed the absolute priority rule discussed in the case above. It
did so in the context of what might constitute property that a debtor is prohibited from
receiving as a result of a plan which does not pay superior class creditors in full. The
introduction of new value by an insider complicates adherence to the absolute priority rule.
To ensure that a junior class creditor (including an owner or shareholder of debtor) will
receive nothing of value other than what is attributable to the new value being infused, the
U.S. Supreme Court in RadLAX Gateway Hotel v. Amalgamated Bank, 132 S. Ct. 2065 (2012)
required competitive bidding and permitted credit bidding by the estate’s secured creditors.
Here, debtor owned a shopping center. Debtor itself was owned entirely by George
Broadbent. The only significant creditor held $10,000,000 in mortgage debt. The proposed
plan would reduce that amount by $1,500,000, extend the repayment term with low
principal payments for 10 years, reduce the interest rate and transfer ownership of the
reorganized debtor to Broadbent’s wife, Mary, in exchange for her payment of $375,000.
Over mortgage lender’s objections the bankruptcy court confirmed the plan. On appeal
(certified directly to the 7th Circuit) to resolve the question of whether transfer of equity to
an insider (here Broadbent’'s wife) requires that mortgage lender be allowed to credit bid,
the 7th Circuit held that it does. The indirect benefit that George Broadbent would receive as
a result of his wife’s succession to ownership of the reorganized debtor was sufficient value
to require the application of the RadLAX rule.

There was no practice recommendation and the case was dropped.

In re Pringle (Hasse v. Rainsdon)
Bankruptcy Appellate Panel - 9th Circuit Filed 7-2-13

This Ninth Circuit BAP decision affirmed the bankruptcy court’s 548 set-aside order and
elaborated on Executive Benefits Ins. Agency v. Arkison (In re Bellingham Ins. Agency)
reported in Minutes Feb. 8 &9, 2013. It confirmed the “authority” (which it assiduously
declined to refer to as “jurisdiction”) of the bankruptcy judge to enter an order against Jolene
Hasse, a non-creditor defendant in a 548 adversary proceeding. Within 2 years preceding his
Chapter 7 filing, Raymond Pringle conveyed his Idaho residence to his girlfriend Hasse by
gift deed. Hasse contended that she gave reasonably equivalent consideration by way of her
promise to pay the taxes, utilities and upkeep on the home, let Pringle continue to live there
and to take care of him for the rest of his life. In granting the trustee’s complaint to set her
deed aside, the bankruptcy judge held that only consideration resulting in actual benefit to
creditors can be taken into account when calculating equivalent value. Neither did the
bankruptcy court accept Hasse’s “no harm - no foul” argument that Pringle’s Idaho



homestead exemption would have insulated the house from his creditor’s reach had he not
transferred it to Hasse.

After finding sufficient support for the bankruptcy judge’s 548 ruling the BAP turned to the
Stern v. Marshall issue. The Panel acknowledged that the U.S. Supreme Court’s grant of
certiorari in the 9th Circuit's decision in Bellingham will resolve the split of authority
between the 6th (Waldman v. Stone) and the 9th Circuits on whether challenges to a
bankruptcy judge’s authority can be consented to (or waived) either expressly or impliedly
by the defendant. In Bellingham, the 9th Circuit found implied consent by “sand-bagging” i.e.
withholding challenges to authority while seeking to take advantage of any positive result
and only asserting lack of authority after an adverse ruling. In the present case the BAP
found waiver by Hasse’s counsel’s failure to assert lack of authority until the BAP itself
requested briefing on the issue. There was no evidence that Hasse was aware of the issue
but the Panel held that her counsel should have been aware of it - and that duty and failure
to assert to be sufficient. Bellingham will be heard in the 2013 Term of the Supreme Court
and be reported to this Committee for consideration.

There was no practice recommendation and the case was dropped.

In re Spokane Raceway Park (Moe v. Munding)
Bankruptcy Appellate Panel - 9th Circuit Filed 8-2-13

This BAP opinion affirmed the order closing the debtor’s Chapter 11 case. The case was filed
in August of 2006 and during its more that 6 year pendency involved objections and appeals
by the owner (Orville Moe) of the debtor from almost every order including the appointment
of a trustee, the trustee’s proposed settlement of a contractual dispute with the Kalispell
Tribe, confirmation of the proposed liquidating plan for 100% payment to all creditors, and
the trustee’s final accounting. Each objection and appeal raised the argument against the
settlement and transfer of land to the Tribe. The BAP declined to consider his arguments
because the settlement was approved by the bankruptcy court and Moe’s appeal was denied.
The law of the case doctrine precludes attack on the transfer unless the approval order was
clearly erroneous, would do a manifest injustice, would be affected by intervening
controlling authority or was based on evidence substantially different from new evidence
introduced.

While the case is a cautionary tale on the persistence of some litigants in challenging title
transfers, no practice recommendations or manual changes were suggested.

In re Lavasseur
U.S. District Court - District of Massachusetts Filed 6-3-13

The U.S. District Court affirmed the bankruptcy court’s determination that Levasseur’s
$160,000 debt to Old Republic Title Insurance Company (as Bank of America’s assignee)
under an unreleased HELOC was non-dischargeable - the loan funds having been obtained
under false pretenses (BK Code Sec. 523(a)(2)(A)). Lavasseur, who was at one time a real
estate agent, took out a HELOC with BofA’s predecessor, Fleet Bank, secured by a deed of
trust encumbering her Rowley, MA property. She sold the Rowley property in 2003 at which
time Fleet was paid in full; however, Fleet failed to close the line of credit. Levasseur then
began receiving statements from Fleet (and later B of A) reflecting both the credit limit and
available credit on the account as $124,200. In 2005, Levasseur went to a B of A branch and
in two separate withdrawals drew the account down to the limit.

The District Court confirmed the bankruptcy court’s findings that the facts sufficiently
established that Levasseur knew she was making withdrawals under a closed account and
that her explanation that she thought she was drawing on a new line of credit was
implausible. The District Court also found that the outcome was not affected by BofA’s



negligent record-keeping or its failure to search the public records for the Rowley property;
it concluded that B of A justifiably relied on Levasseur’s implied representation of her right
and ability to draw on the account.

There was no practice recommendation and the case was dropped.

In re Pazdzierz (Pazdzierz V. First American Title Ins. Co.)
6th Circuit Filed 6-10-13

The Sixth Circuit Court of Appeals affirmed the district court’s reversal of the bankruptcy
court’s order denying First American Title Insurance Company’s request for an order of non-
dischargeability. Pazdzierz had applied for and obtained loans in excess of $1,000,000 for
properties that he did not own. After Pazdzierz defaulted on the loans, as part of a
settlement, lender assigned a 75% interest in the promissory notes to First American. First
American filed a non-dischargeability complaint in Pazdzierz’s Chapter 7 arguing that the
loans were made in reliance on Pazdzierz’s false financial statements (BK Code Sec.
523(a)(2)(B)). The bankruptcy court disagreed holding that pursuant to Michigan state law
claims of fraud are personal and not assignable rendering First American’s interest invalid.
On review the district court distinguished First American’s claim, which was based upon a
debt owed under a promissory note, from that of a “naked fraud” claim contemplated by the
Michigan law. The Sixth Circuit agreed and remanded the matter to the bankruptcy court.

There was no practice recommendation and the case was dropped.

In re Papazov (Goldenberg v. Deutsche Bank National Trust Co.)
Bankruptcy Appellate Panel - 9th Circuit Filed 5-30-13

In 2006 Irina Lukashin secured her borrowing from Money Warehouse (later assigned to
Deutsche Bank) with a $1.8 million deed of trust on property in Los Angeles.. In 2008 she
quitclaimed the property to Goldenberg. In spite of that deed she later executed a $30,000
deed of trust to Papazov. Papazov then filed a chapter 7 listing the note as personal property
in his Schedule B. Deutsch Bank thereafter obtained a lift-stay order (also applicable to
successors to Papazov) and foreclosed. Papazov’s case was dismissed in October, 2011 and
closed in January, 2012.

Deutsch Bank filed an unlawful detainer action in state court. Goldenberg petitioned to
reopen the Papazov bankruptcy and to stay the unlawful detainer action. Her motions were
denied and she appealed to the BAP. Affirmed: Goldenberg did not have standing to open
Papazov’s BK case because she could not show an injury, nor causation nor redressability.
She was neither a creditor nor a successor as to any of Papzov’'s bankruptcy estate.
Moreover, a case that was not fully administered cannot be reopened. Since Papazov’s case
was dismissed not fully administered.

There was no practice recommendation and the case was dropped.

In re Pekrul (Weimar Investments v. First Financial Bank)
Bankruptcy Appellate Panel - 9th Circuit Filed 7-22-13

Weimar Investments, Inc. was in the foreclosure avoidance business. To help borrowers
(unnamed in the case) threatened with foreclosure on a property located in Las Vegas,
Weimar aided them in their deeding of a 1% interest in that property to John Hammer, a
debtor under a pending chapter 13. Hammer amended his Schedule A to add his 1%
interest. First Financial Bank, the lender, obtained relief from the automatic stay. Weimer
then assisted in the deeding of another 1% interest from borrower to Brett Pekrul. Pekrul
soon filed a chapter 13 and listed his 1% interest on Schedule A. First Financial, in addition
to obtaining relief from the automatic stay, moved to examine the books and records of
Weimar. Ultimately the bankruptcy court approved the contempt sanctioning of Weimar and



the awarding of $25,000 in attorney’s fees for failure to comply with document production
and other orders. On appeal the BAP found no error in holding Weimar and its owner in
contempt.

There was no practice recommendation and the case was dropped.

In re Wren Alexander Investments (Alexander Investments v. I.R.S.)
5th Circuit Filed 6-4-13

This case involved a dispute between the IRS and bankruptcy debtor Wren Alexander
Investments, Inc. (Wren LLC). The IRS recorded a tax lien for $23,385,778.97 on April 14,
2008 against a large parcel of horse property in Texas. The lien was aimed at the unpaid
payroll taxes of United Capital Investment Group, Inc. (“UCIG”) a previous owner of the
property. Prior to recordation of the IRS lien the horse property had been transferred from
UCIG to Medina Heritage Ltd. and then from Medina Heritage to Wren LLC. Wren LLC
disputed that the lien attached to the property. The District Court affirmed the bankruptcy
courts’ finding that the IRS lien attached. The Fifth Circuit agreed and affirmed. The IRS Lien
attached because 1) Wren LLC never offered evidence that there was a legal deficiency in the
IRS lien and 2) the transfers to Medina Heritage and to Wren LLC were not bona fide because
the grantor and grantee in each case were connected, intermingled and not at arm’s length.
Moreover, the purchase price paid by Wren LLC was the amount of the existing mortgage
indebtedness (not the fair market value) with a lease back to grantor for less than fair rental
value.

There was no practice recommendation and the case was dropped.

In re Ceralde (Smith v. Bank of New York Mellon)
Bankruptcy Appellate Panel - 9th Circuit Filed 8-6-13

This involuntary individual Chapter 7 bankruptcy involves a dispute between a borrower
(who apparently was known by many different names) and the secured lender (BNYM) who
conducted a same-day (but post-petition) trustee’s sale and then filed a motion to
retroactively annul the automatic stay and validate the trustee’s deed. An involuntary
Chapter 7 was filed on September 16, 2011 by “alleged creditors” against Norma Ceralde aka
Michael Henry aka Nolan A. Smith, names of the trustor. The name appearing on the title and
on the deed of trust, that of Nolan Smith, Jr., was not placed on the involuntary petition. The
BNYM foreclosure sale was also conducted on September 16th. Deposition testimony
revealed that the foreclosure trustee received notice that there may be a bankruptcy
affecting the property but because of the name disparity a decision was made to proceed
with the sale. Nevertheless, on November 21, 2011 the lender rescinded the sale. On January
30, 2012 the lender conducted another foreclosure sale and followed it with an unlawful
detainer action in state court. On May 8, 2012 the debtor filed a (voluntary) chapter 13
petition. Debtor also filed a lawsuit in Superior Court seeking Injunctive Relief, Declaratory
Relief and Quiet Title based on lender’s purported violation of the automatic stay. On June
20, 2012 the lender filed a motion in the Chapter 7 court to annul the stay. Motion granted.
Debtor appealed.

The Bankruptcy Appellate Panel applied two main factors in determining whether
annulment of the stay was proper: (1) Did the creditor have knowledge of the bankruptcy
and (2) did the debtor engage in unreasonable conduct. The BAP found that even though the
creditor knew about the bankruptcy the debtor engaged in unreasonable conduct.
Specifically, it found that the involuntary chapter 7 was fraudulent. The creditors who filed
the involuntary proceeding never appeared in the action. The court found that debtor was
the only one to benefit from the chapter 7 because he lived in the house rent free for two



years. Moreover the debtor never took any preventive steps in the chapter 7 proceeding
until the UD action was filed against him.

There was no practice recommendation and the case was dropped.

In re Perle (Perle v. Fiero)
9th Circuit Filed 8-2-13

Creditors claiming on certain non-dischargeable debts must nevertheless file an action
objecting to discharge in order to preserve their claim post discharge. (Bankruptcy Code
Section 523(c).) Under Federal Rules of Bankruptcy Procedure 4007(c) a creditor has 60
days from the date of the 541 meeting to file such a complaint. But if the debt was not
properly listed and the creditor had no knowledge of the bankruptcy case the time for filing,
a nondischargeabilty complaint can be extended.

Fiero Brothers filed motions to reopen the Perle BK case and to determine non-
dischargeability of its $350,000 arbitration debt four years after Perle received his discharge
and the case was closed. Perle objected for two reasons: first, that the debt was properly
scheduled and second, that Fiero had imputed knowledge of the bankruptcy because Fiero’s
attorney in the arbitration (Russo) represented another of Perle’s creditors (Corsair Capital)
in a non-dischargeability complaint in Perle’s bankruptcy. The bankruptcy court found that
the debt was not properly listed because the petition did not use Fiero’s name, misstated the
year of award and claimed the amount of the debt was unknown (it was clearly $350,000) -
even though Perle obviously knew how to schedule debts as he had listed his others
creditors and debts correctly. As for imputed knowledge of the bankruptcy, the court noted
that generally speaking the knowledge of the attorney is imputed to the client during the
attorney-client relationship. However, the relationship is over when the services are
performed. In this case Russo represented Fiero in the arbitration proceeding and through
the domestication of the arbitration award in CA but not beyond that. Affirmed by the BAP.

No practice recommendations were made but it was suggested that the manual make
reference to this case where unlisted debts are identified as non-dischargeable. [CLTA Manual
07:14 F(c)].

Inre Ly (Ly v. Che)
Bankruptcy Appellate Panel - 9th Circuit Filed 5-29-13

This case is an appeal by debtor Ly to the bankruptcy court’s granting Che relief from stay to
pursue an unlawful detainer proceeding in state court. Che leased her residential property to
Ly’s sister Vanessa in March, 2006. Ly moved in sometime in 2008. Neither Vanessa nor Ly
has paid rent. Che claimed that Ly forged her signature on a deed of the property to himself
in 2009. Che got a state court quiet title judgment against Ly by default and the judgment
became final. Ly scheduled the residence as his property in Schedule A of his chapter 13
petition. He objected to Che’s motion for relief from stay arguing that Che had no standing
since she was not a creditor. The court rejected that argument holding that Che’s declaration
in support of her motion had indeed made a colorable claim of title to property of the estate.
The BAP found Ly’s appeal to be frivolous (simply a means of extending his rent free
occupancy) and awarded sanctions.

There was no practice recommendation and the case was dropped.



In re Eleiwa (Eleiwa v. Whitmore)
Bankruptcy Appellate Panel - 9th Circuit Filed 6-5-13

Debtor filed a petition for chapter 7 relief stating under penalty of perjury that her residence
was in the City of Colton, San Bernardino County, California. Concurrently she filed her
Statement of Financial Affairs wherein she denied living at any other address within three
years prior to filing. Subsequently, upon the filing of amended schedules, debtor claimed two
properties of the estate as exempt residential homesteads under California exemption laws,
each of these two properties being located in Orange County, California. Trustee objected,
claiming, alternatively, (i) these properties were not property of the estate and (ii) that
debtor did not reside in either of these two properties. The bankruptcy court held for the
trustee. Debtor appealed to Ninth Circuit BAP, which affirmed, noting that California
exemption law applies to only one qualifying residence not two.

There was no practice recommendation and the case was dropped.

In re Heldt (Goddard v. Heldt)
10th Circuit Filed 5-14-13

Within 2 years of her 2009 Chapter 7 filing Heldt transferred her title to an Oklahoma
residence to her sister for no consideration. The bankruptcy trustee sought to set the
transfer aside under the strong arm powers of 544. The bankruptcy judge found against the
trustee holding that the debtor had only bare legal title and finding that she was trustee of a
resulting trust in favor of her mother who had conveyed the title to her several years earlier
while she was a minor. Since the mother was still in possession any hypothetical purchaser
or judgment lien creditor would have been on constructive notice (applying Oklahoma law)
of the mother’s interest. Although nothing of value was received by debtor in exchange for
her deed, nothing of value was given away. So even if the transfer occurred while the debtor
was insolvent, it was not a constructive fraudulent transfer. On appeal by the bankruptcy
trustee to the 10th Circuit, affirmed. Deed was not overturned.

There was no practice recommendation and the case was dropped.

In re Fadel (Fadel v. DCB United)
Bankruptcy Appellate Panel - 9th Circuit Filed 5-31-13

The Bankruptcy Appellate Panel for the Ninth Circuit affirmed the bankruptcy court’s
granting of relief from stay to the third party purchaser of foreclosure-sold property in order
to allow the purchaser to proceed with an unlawful detainer action. Debtor filed a chapter
13 petition two days before the scheduled foreclosure sale by lender Bank of America.
Debtor was the wife of the record owner/obligor under the note and deed of trust. Debtor
had deeded her interest to her husband as his sole and separate property when he first
acquired the home more than ten years earlier. In spite of having been notified of the
bankruptcy filing of borrower’s spouse, B of A proceeded to sale whereupon Appellee DCB
United LLC purchased at the auction. DCB contended that debtor lacked any legal or
equitable interest in the property. Debtor claimed a community property interest.

The existence and scope of an “interest” under § 541(a)(1) of the Bankruptcy Code is a
question of state law. The general community property presumption (Cal. Fam. Code § 760)
for property acquired during marriage is contradicted by the affirmative act of taking title in
the name of one spouse during marriage with the consent of the other spouse. The court
rejected debtor’s claim that she was the subjected to “undue influence” when she deeded to
her husband noting that 1) the deed would only be voidable and not void and 2) it could not
be set aside as against a purchaser for value without notice of such alleged duress. The court
also rejected debtor’s claim that the payment of community funds to reduce principal of the
debt secured by the deed of trust created a pro tanto community property interest under the



“Moore / Marsden rule”. Because of CA Evid. Code §662 (the owner of legal title is presumed
to hold all beneficial title) tracing OF funds used to purchase the property was not sufficient
to prove by clear and convincing evidence that an agreement existed that the record title
was anything other than what was intended. Use of community funds would only provide a
basis for reimbursement to the non-owning spouse. CA Fam. Code § 920.

There was no practice recommendation and the case was dropped.

[P Morgan Chase Bank v. Johnson
8th Circuit Filed 7-9-13

The Eighth Circuit Court of Appeals affirms the U.S. District Court’s reversal of the
bankruptcy court’s ruling that Arkansas’ “Emergency Amendment” required federal lender
JP Morgan Chase Bank to register to do business in Arkansas in order to conduct
foreclosures under the Statutory Foreclosure Act of 1987. This appeal was from an action
filed by JP Morgan in federal court and consolidated with a number of bankruptcy and other
civil cases invoking the Emergency Amendment as a challenge JP Morgan’s foreclosures. In
the bankruptcy cases, JP Morgan appealed plan confirmation orders in which the debtors’
chapter 13 plans failed to include certain foreclosure fees and costs. The Emergency
Amendment required that a foreign entity conducting foreclosures be “authorized to do
business” in the Arkansas. The Eighth Circuit agreed with the district court that being
‘authorized to do business’ might not mean the same thing as ‘register to do business’. Since
the law did not specifically require JP Morgan to register to do business in Arkansas it could
conduct foreclosures there is it was authorized to do business there. It held that federal
banks are authorized to do business in all states under the National Banking Act, 12 USC § 21
et seq. The court also noted that the US Supreme Court has held that federal control shields
national banking from unduly burdensome and duplicative state regulation.

There was no practice recommendation and the case was dropped.

3. Court Decisions Section (Laura Lowe)

A.

Biancalana v. TD Service Company
Cal. Supreme Court Filed 5-16-13

A trustee under a deed of trust may declare a trustee's sale to be void where the trustee
made an error in communicating the lender's credit bid to the auctioneer, and the error was
coupled with a grossly inadequate bid price. The court pointed out that its holding was
premised on the trustee discovering its mistake before it issues the deed, and that after the
deed is issued, a bona fide purchaser is entitled to a conclusive presumption that the sale
was conducted regularly and properly. .

This case will be referenced in Section 58.15Q of the CLTA Manual. There was no other practice
recommendation and the case was dropped.

Zhang v. Superior Court
Cal. Supreme Court Filed 8-1-13

Fraudulent conduct 