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CALIFORNIA LAND TITLE ASSOCIATION 
FORMS AND PRACTICES COMMITTEE 

***** 

AGENDA 

*** 

February 6-7, 2014 
 

Thursday: 1:00 PM - 5:00 PM 
Friday: 9:00 AM - 1:00 PM 

 
Hilton Orange County/Costa Mesa 

3050 Bristol Street 
Costa Mesa, CA 92626 

714-540-7000 

 
 

 
 
1. Administrative Section  (Elliot Smith) 
 

A. Approval of the Minutes of the November 7–8, 2013 meeting. 

See Exhibit 1A 
 
 
2. Bankruptcy Section  (Wayne Condict) 
 

A. In re Gonzalez 

Exhibit 2A.1: U.S. District Court (reverses Bankruptcy Court) 
Filed 6-14-12 

Exhibit 2A.2: U.S. Bankruptcy Court 
Filed 8-1-11 

 
 

B. In re Montano (Heritage Financial v. Montano) 
Bankruptcy Appellate Panel – 9th Circuit 

Filed 11-1-13 
See Exhibit 2B 
 
 

C. Lien Stripping Cases 

Exhibit 2C.1: In re Colbourne (Colbourne v. Ocwen) 
   U.S. Court of Appeals – 11th Circuit 

Filed 10-29-13 
Exhibit 2C.2: In re Shelton (Shelton v. Citimortgage) 
   U.S. Court of Appeals – 8th Circuit 

Filed 11-14-13 
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Exhibit 2C.3: In re Brookfield Commons 
   U.S. Court of Appeals – 7th Circuit 

Filed 11-14-13 
 
 

D. In re Gasprom (Gasprom v. Fateh) 
Bankruptcy Appellate Panel – 9th Circuit 

Filed 10-28-13 
See Exhibit 2D 
 
 

E. In re Ute Mesa Lot 1 (Ute Mesa Lot 1 v. First-Citizens Bank 
U.S. Court of Appeals – 10th Circuit 

Filed 11-25-13 
See Exhibit 2E 
 
 

F. In re Crane 
U.S. Court of Appeals – 7th Circuit 

Filed 12-23-13 
See Exhibit 2F 
 
 

G. In re McKenzie (Grant, Konvalink & Harrison v. Still) 
U.S. Court of Appeals – 6th Circuit 

Filed 12-17-13 
See Exhibit 2G 
 
 

H. In re Energytec (Newco Energy v. Energytec) 
U.S. Court of Appeals – 5th Circuit 

Filed 12-31-13 
See Exhibit 2H 
 
 

I. In re Porst (Porst v. Deutsche Bank) 
Bankruptcy Appellate Panel – 1st Circuit 

Filed 11-20-13 
See Exhibit 2I 
 
 

J. In re Tracht Gut (Tracht Gut v. County of Los Angeles) 
Bankruptcy Appellate Panel – 9th Circuit 

Filed 1-3-14 
See Exhibit 2J 
 
 

K. In re Bryan (Clark v. Peters) 
U.S. Court of Appeals – 10th Circuit 

Filed 12-5-13 
See Exhibit 2K 



3 

 
 

L. In re Levasseur 
U.S. Court of Appeals – 1st Circuit 

Filed 12-16-13 
See Exhibit 2L 
 
 

3. Court Decisions Section  (Laura Lowe) 
 

A. Rye v. Tahoe Truckee Sierra Disposal Co. 
Cal.App. 3rd Dist. 

Filed 1-10-14 
See Exhibit 3A 
 
 

B. Carter v. Welles-Bowen Realty 
U.S. Court of Appeals – 6th Circuit 

Filed 9-23-13 
See Exhibit 3B 
 
 

C. Lueras v. BAC Home Loans Servicing 
Cal.App. 4th Dist. 

Filed 10-31-13 
See Exhibit 3C 
 
 

D. Bennett v. Donovan 
U.S. District Court – District of Columbia 

Filed 9-20-13 
See Exhibit 3D 
 
 

E. Market Lofts Community Assn. v. 9th Street Market Lofts 
Cal. App. 2nd Dist. 

Filed 1-7-14 
See Exhibit 3E 
 
 

F. Bushell v. JPMorgan Chase Bank 
Cal. App. 3rd Dist. 

Filed 10-22-13 
See Exhibit 3F 
 
 

G. Evans v. Shoshone-Bannock Land Use Policy Commission 
U.S. Court of Appeals – 9th Circuit 

Filed 12-5-13 
See Exhibit 3G 
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H. Dolnikov v. Ekizian 

Cal.App. 2nd Dist. 
Filed 12-19-13 

See Exhibit 3H 
 
 

I. California Bank & Trust v. Lawlor 
Cal.App. 4th Dist. 

Filed 11-25-13 (As Modified 12-20-13) 
See Exhibit 3I 
 
 

4. Closing Instructions Section  (Bill Jourdan) 
 
Nothing Scheduled. 

 
 
5. Governmental Regulations Section (Jeff Dondanville) 

 
Nothing Scheduled. 

 
 
6. Subdivision and Land Use Section (Douglas Borchert) 

 
Nothing Scheduled. 

 
 
7. Legislation Section  (Tim Reardon) 

 
A. Redevelopment Agency Update 

Exhibit 7A.1: Redevelopment Agency Bills 

Exhibit 7A.2: Article – Redevelopment wind-down litigation 
 
 

8. Taxes, Bonds and Assessments Section  (Gytis Nefas) 
 
Nothing Scheduled. 
 
 

9. Title Documents Section  (Ed Rusky) 
 
A. Deed of Trusts including real and personal property. 

Exhibit 9A.1: Emails 

Exhibit 9A.2: Sample 1 

Exhibit 9A.3: Sample 2 

Exhibit 9A.4: Sample 3 
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10. Title Forms Section  (Paul Flores) 
 

A. Action Item: Proposed Condition of Title Guarantee (“CTG”) – Carried from Nov. 7-

8, 2013 meeting. 

Form is modeled after Litigation Guarantee Form. Note that the proposed CTG 

doesn’t require an application. Also, review the language at the top of page 2. 

Should the proposed language be retained or deleted from the draft CTG? 

Exhibit 10A.1: Proposed Condition of Title Guarantee 

Exhibit 10A.2: Guarantee Conditions and Stipulations 

B. Non-action item: CLTA Form Filing re: four CLTA Endorsements with a revision 

date of 09-08-13 and 1 ALTA Policy form with the CLTA letter dated 11-15-13 

approved by the CA DOI and effective 12-14-13. 

Exhibit 10B.1: CLTA Form Filing Request 

Exhibit 10B.2: DOI Acceptance 

C. Non-Action Item: CLTA Form Filing re: ALTA/CLTA Policies and Endorsements 

with an adoption or revision date of 12-02-13 dated 12-20-13. Approved by DOI 

effective 1/19/14. 

Exhibit 10C.1: CLTA Form Filing Request 

Exhibit 10C.2: Filed Forms 

Exhibit 10C.3: DOI Approval 

D. Non-Action Item: Email forwarded to CLTA Staff, Heather Starkey, re: Errata in 

CLTA Endorsement Book re: ALTA 7.1-06 and 7.2-06 – Missing last paragraph in 

both forms. 

See Exhibit 10D 

E. Non-Action Item: Title Forms Committee Project to Review 21 CLTA Guarantees, 

Guarantee Face Page and Guarantee Conditions and Stipulations for use with 

Guarantees – Carry over to next meeting for progress report. 

F. Action Item: Motion to recommend to the Board of Governors – direct the CLTA 

staff to file an amended Exhibit “A” to the Preliminary Report with the CA DOI as 

follows: 

1. Add two new Exclusions, as paragraph nos. 8 and 9 which are found in the 

ALTA/CLTA Homeowner’s Policy (12-02-13) and paragraphs 10 and 11 which 

are found in the ALTA Expanded Coverage Residential Loan Policy (12-02-13); 

Exhibit 10.F.1: Redline Exhibit A to the Prelim 

Exhibit 10.F.2: Clean Exhibit A to the Prelim 
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2. Delete in the entirety Exclusions for the ALTA Residential Title Insurance Policy 

(6-1-87) which was decertified by the ALTA effective 8-1-13 and also withdrawn 

by the CLTA in 2013; and 

3. The referenced form dates of both the ALTA/CLTA Homeowner’s Policy and the 

ALTA Expanded Coverage Residential Loan Policy need to be revised from (02-

03-10) and (07-26-10), respectively, to (12-02-13). 

 
 
11. Special Sub-Committee - Electronic Recording and Signatures (Paul Flores) 

 
A. Proposed amendments to Department of Justice Regulations. 

Exhibit 11A.1: Opinion re: proposed amendments. 

Exhibit 11A.2: Text of proposed amendments. 

 
 

12. Special Sub-Committee – Copyright Protection of CLTA Forms and Manual 
 
Nothing Scheduled. 
 
 

13. CLTA Staff Report 
 
Nothing Scheduled. 
 
 

14. Court Decisions Section – Honorable Mention  (Laura Lowe) 
 

A. The Weitz Company v. Heth 
Arizona Court of Appeals – Div. 1 

Filed 11-2613 

The court held that because A.R.S. Section 33-992(A) expressly provides that 
mechanics liens have priority over all subsequent encumbrances (subject to a 
narrow exception not applicable here), the doctrine of equitable subrogation is not 
available to allow a subsequent lienholder to equitably subrogate its loan to a 
position ahead of a mechanics lien. The prior loan had been only partially paid down, 
but the court did not address whether Arizona law permits partial equitable 
subrogation. 

See Exhibit 14A 
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B. Equity Income Partners v. Chicago Title Insurance Company 
U.S. District Court – Arizona 

Filed 12-11-13 

An insured lender’s full-credit bids at foreclosure sales of the insured deeds of trust 
constituted payments against the principal of indebtedness according to the terms of 
the insured’s title policies, so the amount of insurance was thereby reduced to zero. 

See Exhibit 14B 
 
 

C. Village Carver Phase 1 v. v. Fidelity National Title Insurance Co. 
Florida Court of Appeals – 3rd Dist. 

Filed 9-30-13 

There was no liability under a title policy that did not reflect a 100-year old cemetery 
easement because it was outside the “root of title” under Florida’s Marketable Title 
Act, and Fidelity did not have a duty to search back that far. 

See Exhibit 14C 
 



 

 

Bulletin 13/14 – 48 
December 2, 2013 

2013 
Minutes of the Meeting 
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CALIFORNIA LAND TITLE ASSOCIATION 
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Held at 

 
Hyatt Regency Sacramento 
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916-443-1234 
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Condict, Wayne 
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1. Administrative Section  (Elliot Smith) 
 

It was moved and seconded, and the motion unanimously passed, that the Minutes of the 
September 5–6, 2013 meeting be approved as written. 

 
 
2. Bankruptcy Section  (Wayne Condict) 
 

A. In re Armstrong (Band of America v. Armstrong) 
Bankruptcy Appellate Panel – 8th Circuit Filed 9-19-13 

Debtor owned a strip mall and one of his three buildings was destroyed in a fire. Southwest 
Bank held a mortgage on the property and was named as loss payee on the policy. The 
insurance company issued three checks naming both the debtor and Southwest Bank as 
payee. The debtor deposited the checks without Southwest's endorsement and used almost 
all of the money for his personal use.  Bank of America allowed the debtor to negotiate the 
checks without Southwest's endorsement. When it settled with Southwest, Bank of America 
preserved its rights against the debtor. After the debtor filed for relief, Bank of America filed 
an action under Section 523(a) (4) to declare the debt nondischargeable. The bankruptcy 
court granted Bank of America summary judgment and the debtor appealed.  

The 8th Circuit BAP affirmed nondischargeability. The debtor received insurance checks 
jointly payable to his business and the mortgage holder covering property owned by his 
business. The debtor used almost all the money for personal expenses instead of repairs or 
paying it to the mortgage holder. Bank of America succeeded to the rights of the mortgage 
holder. Because the mortgage holder was a loss payee on the policy, it was the owner of the 
insurance proceeds and therefore when the debtor failed to remit the funds, or even inform 
the mortgage holder about the funds, he knowingly took funds that he knew belonged to the 
mortgage holder and therefore the obligation to Bank of America was nondischargeable 
under Section 523(a) (4). 

There was no practice recommendation and the case was dropped. 
 

B. In re Fluellen (Hope v. Acorn Financial) 
11th Circuit Filed 9-26-13 

A confirmed Chapter 13 plan is binding on the debtor and each creditor, pursuant to 11 USC 
1327(a).  However, this section makes no mention of the trustee.  The issue addressed in 
this case is whether a Chapter 13 Trustee is also bound by the provisions of a confirmed 
plan.  The Court of Appeal decides “yes,” under the facts of this case. 

The debtor, Fluellen, purchased and financed a car, and about a month later filed a Chapter 
13 bankruptcy.  The lender did not take the necessary steps to perfect its security interest in 
the car until about week after the petition was filed.  The Chapter 13 Trustee was aware of 
the defective attempt to perfect the security interest at least 30 days prior to the plan 
confirmation hearing.  The plan provided that the lender’s debt would be treated as secured 
by the vehicle.  The Trustee did not object to the confirmation of the plan, and in fact 
recommended it be approved. 

About a week after the plan was confirmed, the Trustee filed this adversary proceeding to 
try to avoid the lien and render the lender’s debt unsecured.  The lender objected, arguing 
that the Trustee was bound by the confirmed plan.  The Trustee argued that 1327(a) did not 
bind a trustee.  The Court of Appeal affirmed the lower courts’ rulings that a trustee was 
bound by a confirmed plan, although the ruling was expressly limited to circumstances 
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where the trustee was actually aware of the defective lien, failed to object and actually 
recommended approval. 

The Court’s analysis focused primarily on principals of statutory interpretation, such as 
whether the omission of the trustee from 1327(a) should be deemed to mean that a trustee 
is not bound by the Plan.  The Court noted that such an interpretation wouldn’t really make 
sense in light of other provisions of the Code.  On the other hand, the Court noted that there 
may be circumstances where a trustee shouldn’t be bound by a confirmed plan if certain 
objectionable matters were not known to the trustee at the time of confirmation.  Therefore, 
the Court was careful to limit the holding to the circumstances of this case. 

For title purposes, this qualified holding suggests that there may be situations where a court 
would permit a trustee to challenge the validity of a lien, even after the plan is confirmed, if 
the trustee can establish they were unaware of the defect prior to confirmation. 

There was no practice recommendation and the case was dropped. 
 

C. Carpenters Pension Trust Fund for No. Cal. v. Moxley 
9th Circuit Filed 8-20-13 

Debtor Michael G. Moxley, dba MGM Cabinet Installation Svcs., filed Chapter 7 to obtain a 
discharge of a $172,000 debt due to the Carpenter’s Union Pension Trust Fund. The Fund 
sought a non-dischargeability order by arguing that Moxley was a defalcating fiduciary and 
therefore ineligible for a discharge under 523(a)(4). The 9th Circuit Panel affirmed 
judgment for Moxley, holding that the debt was not an unpaid plan contribution (relating to 
which Moxley might have had fiduciary duties)  but rather an ERISA imposed statutory 
“withdrawal liability” under which a discontinuing employer must annually supplement 
plan shortfalls. The case briefly addressed (when Moxley challenged) the authority of the 
bankruptcy judge to enter non-dischargeability orders. The Panel confirmed authority of 
the BK judge because the issue was within the “Public Rights” function of the Bankruptcy 
Law, i.e. determining dischargeabiltiy is necessary to resolve the claims allowance process, 
a fundamental federal government function under the bankruptcy clause of Constitution. 

There was no practice recommendation and the case was dropped. 
 

D. In re Utnehmer (Utnehmer v. Crull) 
Bankruptcy Appellate Panel – 9th Circuit Filed 10-10-13 

This 9th Circuit BAP decision reversed the CA northern district bankruptcy court’s finding 
of non-dischargeability based on 523(a)(4).  Creditors (Crulls) argued that debtor was their 
“partner” who breached his fiduciary duty to them resulting in defalcation. The BAP 
disagreed with the BK judge’s interpretation of selected verbiage in the loan agreement.  It 
found that while debtor had agreed to set up an LLC and give member status to the Crulls at 
a future time (if the Crulls so elected) debtor had not acted on that promise. Therefore the 
Crulls were only lenders and not partners or members. The BAP recognized Ragsdale v. 
Haller (780 F.2nd 794) as imposing fiduciary duties on a partner for defalcation (and thus 
non-dischargeability) purposes – the “Ragsdale Rule”. Although not necessary to the 
disposition of the case the court observed that it could find no CA case extending fiduciary 
status to members of an LLC. 

There was no practice recommendation and the case was dropped. 
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E. In re ABC Learning Centres 
3rd Circuit Filed 8-27-13 

Congress created Chapter 15 of the bankruptcy Code in Title VIII of the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 11 USC 1501. Under Ch. 15 US Bankruptcy 
courts must recognize a foreign insolvency proceeding when it is “a collective judicial or 
administrative proceeding in a foreign country”. Upon recognition of a foreign main 
proceeding, Sections 361 and 362 apply with respect to the debtor and property of the 
debtor that is within the territorial jurisdiction of the US. 

While Section 541 normally defines property of the estate, 541(d) excludes property in 
which the debtor holds only legal title. 

The Bankruptcy Code does not define “property of the debtor”. Outside the Ch. 15 context 
the Supreme Court has looked to 541 defining property of the estate to include property of 
the debtor. But under Ch. 15 a court does not create a separate bankruptcy estate. In In re 
Atlas Shipping the court explained that the statute refers to “property of the debtor” to 
distinguish it from “property of the estate”. 

There was no practice recommendation and the case was dropped. 
 

F. In re Wilshire Courtyard (Wilshire v. CA Franchise Tax Board) 
9th Circuit Filed 9-10-13 

On appeal from the BAP, the 9th Circuit Panel reversed by finding that the bankruptcy court 
did in fact have jurisdiction to reopen the Wilshire Partners’ Chapter 11 case (closed 11 
years earlier) to adjudicate the tax effect of plan confirmation as against the CA Franchise 
Tax Board (CFTB).  The CFTB sought to collect additional state income tax from the partners 
of debtor by recharacterizing the plan of reorganization of the debtor as a disguised sale 
instead of a cancellation-of-debt-income transaction.  Characterization as a sale would 
generate an additional $13 Million of unpaid capital gains taxes for the partners. 

In 2011 the BAP had reversed the BK court’s order reopening the case because it could not 
find that the post-closing dispute with the CFTB “arose under”, “arose in” or was “related to” 
the bankruptcy proceeding so as to confer continuing jurisdiction on the court. The 9th 
Panel in September, 2013 held that the case was properly reopened because the dispute 
with the CFTB was indeed “related to” the bankruptcy proceeding.  Its test was whether the 
post-confirmation matter (the assessment of the tax) had a sufficiently close nexus to the 
bankruptcy case. The panel held such a nexus exists when the post-confirmation matter 
affects the interpretation, implementation, consummation, execution or administration of 
the confirmed plan. Since the partners would never have elected to implement or 
consummate the plan if it were characterized as a sale, the close nexus test was satisfied. 

There was no practice recommendation and the case was dropped. 
 

G. In re Mendaros (Mendaros v. JP Morgan Chase) 
Bankruptcy Appellate Panel – 9th Circuit Filed 10-2-13 

Chapter 7 debtor, Maritess Mendaros, appealed from the bankruptcy court’s order granting 
the motion of JPMorgan Chase Bank, N.A. (Chase) to annul the automatic stay nunc pro tunc 
in order to validate a post-petition foreclosure sale of debtor’s property (the Motion).  9th 
Circuit BAP affirmed. 

On December 19, 2011, debtor filed her chapter 13 petition at 9:21 a.m.  On the same date, 
the foreclosure sale took place at 10:28 a.m. At the time of the foreclosure sale, Borrowers 
were forty-two months in default and owed over $2 million on the Loan.  On February 22, 
2012, Chase filed its Motion to validate the foreclosure sale, relying on the factors set forth 
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In re Fjeldsted, 293 B.R. 12, 24 (9th  Cir. BAP 2003) for annulment of the stay, and 
§362(d)(4), alleging debtor’s bankruptcy was filed in bad faith.  

Chase submitted the supplemental declaration of Bounlet Louvan, the Foreclosure Legal 
Liaison for QLS, who confirmed that the foreclosure sale occurred at 10:28 a.m. Louvan also 
declared that a telephone call was received from debtor at 10:58 a.m. on December 19, 
2011, after the foreclosure sale had taken place. 

In analyzing whether “cause” exists to annul the stay under §362(d)(1), the bankruptcy 
court is required to balance the equities of the creditor’s position in comparison to that of 
the debtor. In re Nat’l Envtl. Waste Corp., 129 F.3d at 1055.  Under this approach, the 
bankruptcy court considers (1) whether the creditor was aware of the bankruptcy petition 
and automatic stay, and (2) whether the debtor engaged in unreasonable or inequitable 
conduct.  The bankruptcy court found that Chase was not aware of debtor’s bankruptcy case 
before the foreclosure. In addition,the court found that debtor engaged in unreasonable or 
inequitable conduct that showed she was utilizing the bankruptcy process to delay or 
hinder Chase. 

There was no practice recommendation and the case was dropped. 
 

H. In re Underhill 
Bankruptcy Appellate Panel – 6th Circuit Filed 9-16-13 

This 6th Circuit BAP decision affirmed the bankruptcy court’s order reopening debtor Beth 
Underhill’s chapter 7 case. Underhill had failed to disclose (in her statement of financial 
affairs) a cause of action that her wholly-owned LLC held at the time of her filing.  She later 
settled the claim for $80,000 and had the check paid directly to her.  A secured creditor 
moved to reopen and Underhill opposed, arguing that the cause of action was abandoned at 
the closing of her case. The BAP held that an unscheduled asset is not deemed abandoned at 
closing. 

There was no practice recommendation and the case was dropped. 
 

I. In re Flores (Danielson v. Flores) 
9th Circuit Filed 8-29-13 

This en banc 9th circuit case addressed the interpretation of section 1325(b)(1) of the 
Bankruptcy Code so as to reverse its decision in Maney v. Kagenveama (541 F.3rd 868) 
wherein it held that 1325(b)(1) does not impose a minimum plan duration if the debtor has 
no disposable income.  Debtors (Flores) had no disposable income after payment of secured 
debts although they earned above CA’s median gross income. They proposed a chapter 13 
plan requiring payments of $122 per month for 3 years. The chapter 13 trustee objected 
and proposed a 5 years plan at $148 per month. The trustee argued that 1325(b)(1)’s 
requirement  (that the disposable income to be received by debtor during the applicable 
commitment period must all be paid to the unsecured creditors) should be interpreted to 
set a minimum plan duration even if the debtor has no disposable income. Here, because the 
debtors’ gross income is above the state median, that minimum duration is 5 years. 

With dissents from Pregerson and Kozinski, the 9th Circuit reversed Kagenveama and held 
that chapter 13 debtor’s must propose a plan having a minimum duration of 3 years if their 
gross income is below the state median and a minimum of 5 years if their gross income is 
above the state median – even if the debtor has no disposable income. 

There was no practice recommendation and the case was dropped. 
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J. Weiss v. Wells Fargo Bank 
Bankruptcy Appellate Panel – 1st Circuit Filed 10-1-13 

This 1st Circuit BAP decision reversed the bankruptcy court’s denial of summary judgment 
against Wells Fargo Bank on plaintiff’s complaint seeking to set aside a mortgage. Mr. and 
Mrs. Kelley, debtors, had signed a power of attorney in Massachusetts and their attorney-in-
fact used the power that same day in PA to sign a mortgage to Wells Fargo on their MA 
home. Blank spaces appearing in the form of notary acknowledgement were not filled in. 
Particularly fatal, in the BAP’s view, was the notary’s failure to fill in the name of the 
principals on the jurat. Because the jurat failed to indicate that the signing was the free act 
and deed of the Kelleys, an essential MA prerequisite to recording was omitted. The BAP 
concluded that under MA law, although recorded, the mortgage failed to impart 
constructive notice of its existence. Thus, the trustee, standing as bona fide purchaser under 
544(a)(3), may avoid the lien. Because it interpreted MA conveyancing law there were no 
practice or manual recommendations but it serves as a reminder of the importance of 
document review. 

Although the case involves MA law, it serves as a reminder of the importance of carefully 
reviewing documents. There was no practice recommendation and the case was dropped. 
 

K. In re Alvarez (Alvarez v. HSBC Bank) 
4th Circuit Filed 10-23-13 

Under Maryland law a tenancy by the entirety is comparable to a joint tenancy with rights of 
survivorship. But in such an estate the property is not owned by either spouse individually 
but by the marital unit with each spouse having an undivided interest in the whole 
property. It must satisfy the four unities of time, title, interest and possession. 

While both spouses are alive, a tenancy can only be severed by divorce or by joint action of 
both spouses. One spouse alone cannot alienate, convey or encumber their interest. The 
tenancy cannot be severed by individual judgment creditors during the joint married life. 

When an individual files a petition in bankruptcy a bankruptcy estate is created by 
operation of law. All interests are part of the estate. The bankruptcy “does not sever the 
estate of the tenancy by the entirety” created under Maryland law. 

The circuit court held that the bankruptcy court correctly determined that it lacked 
authority to strip off the lien because the lien was on the tenancy and only the debtor’s 
interest in the estate (rather than on the complete entities estate - i.e. the marital unit) was 
before the bankruptcy court. 

There was no practice recommendation and the case was dropped. 
 
 

3. Court Decisions Section  (Laura Lowe) 
 

A. Stewart Title Guaranty Co. v. Sterling Savings Bank 
Washington Supreme Court Filed 10-3-13 

A law firm hired by a title insurance company to represent an insured does not owe a duty 
to the title company for purposes of a malpractice claim by the title company. 

There was no practice recommendation and the case was dropped. 
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B. Swanson v. State Farm General Insurance Co. 
Cal.App. 2nd Dist. Filed 9-23-13 

An insurer agreed to provide a defense with a reservation of rights and approved 
independent counsel selected by the insured to represent the insured in the underlying tort 
action, pursuant to Civil Code Section 2860 and San Diego Federal Credit Union v. Cumis Ins. 
Society, Inc. (1984) 162 Cal.App.3d 358 (Cumis). The court held that the insurer did not have 
to continue to pay the insured's Cumis counsel after it subsequently withdrew all 
reservations of rights and coverage defenses that gave rise to the insured's right to Cumis 
counsel. 

There was no practice recommendation and the case was dropped. 
 

C. Rossberg v. Bank of America 
Cal.App. 4th Dist. Filed 8-27-13 

The court held: 

1. Civil Code Section 2923.5 requires a lender to contact a borrower to explore options to 
avoid foreclosure more than 30 days prior to recording a Notice of Default, but does not 
require contacting the borrower during the 30 days prior to recording the NOD. 

2. A Substitution of Trustee is valid where it is executed prior to recording an NOD even 
though it is not recorded until after the NOD records. 

3. A document can be notarized after, and even long after, it is executed. 

4. An NOD can be executed by an agent for the beneficiary or trustee, rather than by the 
beneficiary or trustee themselves. 

5. The requirement in C.C. 2932.5 that an assignment must be recorded prior to recordation 
of a Notice of Default applies only to mortgages and not to deeds of trust. 

6. Plaintiffs did not state a cause of action for promissory fraud because they failed to 
specifically allege the harm suffered and how their reliance on the allegedly promised loan 
modification caused them harm. 

7. Plaintiffs did not adequately allege a violation of the Unfair Competition Law (B&PC 
17200 et seq.) because they did not properly allege a breach of C.C. 2924 et seq. 

8. Plaintiff's breach of contract claim fails because an agreement to modify a loan secured by 
a deed of trust is subject to the Statute of Frauds, and plaintiffs did not allege that there was 
a written loan modification. 

There was no practice recommendation and the case was dropped. 
 

D. Siliga v. Mortgage Electronic Registration Systems 
Cal.App. 2nd Dist Filed 8-27-13 

1.  A property owner may not pursue a "preemptive suit" challenging the authority of a 
foreclosing beneficiary or beneficiary's agent absent a specific factual basis for alleging 
that the foreclosure was not initiated by the correct party. (A "preemptive suit" does not 
seek a remedy for specified misconduct in the nonjudicial foreclosure process, which 
may provide a basis for a valid cause of action. Instead, a preemptive suit seeks to create 
an additional requirement for the foreclosing party, apart from the comprehensive 
statutory requirements, by requiring the foreclosing party to demonstrate in court that 
it is authorized to initiate a foreclosure.) 

2.  MERS has the authority to assign a note secured by a deed of trust and to initiate 
trustee's sale proceedings. 
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3.  A trustee may record a Notice of Default before it is substituted as trustee where it 
executes the NOD not as trustee but as agent for the beneficiary. 

There was no practice recommendation and the case was dropped. 
 

E. Chavez v. Indymac Mortgage Services 
Cal. App. 4th Dist. Filed 9-19-13 

Plaintiff borrower asserted that a trustee's sale was improper because she had complied 
with a modification agreement that defendant lender had not signed. The court held that 
defendant was equitably estopped from asserting a statute of frauds defense because 
defendant had represented to plaintiff that it would sign the modification agreement if 
plaintiff qualified for the modification, and plaintiff did qualify. 

Plaintiff was excused from tendering the amount of the indebtedness because plaintiff 
alleged that the trustee's sale was void, which is one of four exceptions to the tender rule. 

There was no practice recommendation and the case was dropped. 
 

F. United States v. Brandt 
U.S. Court of Appeals – 10th Circuit Filed 9-11-12 

Under 43 U.S.C. 912 and 16 U.S.C. 1248(c), when a railroad ceases the use and occupancy of 
a right-of-way granted to it from the public lands, and the right-of-way's forfeiture or 
abandonment is declared or decreed by a court of competent jurisdiction or by Act of 
Congress, all surviving right, title, interest, and estate of the United States shall remain in 
the United States, except to the extent that any such right-of-way is embraced within a 
public highway no later than one year after the determination of abandonment or forfeiture 
or is located within a municipality. The question presented is: 

Whether the United States retains a reversionary interest in rights-of-way granted from 
public lands to railroads under the General Railroad Right-of-Way Act of 1875, 43 U.S.C. 
934-939, such that the disposition of such rights-of-way is governed by 43 U.S.C. 912 and 16 
U.S.C. 1248(c). 

The 10th circuit held that it does and felt that it is appropriate to be heard by the US 
Supreme Court, and also that there is a conflict with the Federal Circuits decision in Hash v 
United States, which was a just compensation case where the court held that the US retains 
no rights. 

The case will be referenced in Section 46:04a of the CLTA Manual. There was no practice 
recommendation and the case was dropped. 
 

G. Glaski v. Bank of America 
Cal.App. 5th Dist. Filed 7-31-13 

A borrower may challenge a securitized trust's chain of ownership of a deed of trust by 
alleging that the attempts to transfer the deed of trust to the trust (which was formed under 
New York law) occurred after the trust's "closing date". Transfers that violate the terms of 
the trust instrument are void under New York trust law, and borrowers have standing to 
challenge void assignments of their loans even though they are not a party to, or a third 
party beneficiary of, the assignment agreement. Also, tender of the amount due is not 
required where the foreclosure sale is void, rather than voidable, such as when a plaintiff 
proves that the entity lacked the authority to foreclose on the property. 

There was no practice recommendation and the case was dropped. 
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H. King v. Wu 
Cal.App. 2nd Dist. Filed 8-14-13 

Defendants asserted as a defense to a claim of a prescriptive easement that defendant was 
not in possession of the adversely used land for a continuous period of five years because 
the property was leased under a series of leases and defendant was therefore not personally 
in possession for five continuous years. The court rejected this defense holding that if at any 
point during the adverse use an owner or a landlord has been in possession, including 
constructively at the expiration of a renewable lease, he or she could and should have taken 
action to interrupt such use. 

There was no practice recommendation and the case was dropped. 
 

I. Self v. Sharafi 
Cal.App. 4th Dist., Div. 1 Filed 9-20-13 (Pub. Order 10-11-13) 

A 1946 deed contained a restriction against erecting any buildings on specified property 
retained by the grantor. In this lawsuit between subsequent owners of each parcel 
concerning whether the restriction runs with the land so as to bind subsequent owners of 
the servient parcel, the court held: 

1. The restriction is not a covenant running with the land under the version of Civil Code 
Section 1468 in effect at the time of the conveyance because that Code Section only applied 
to covenants between landowners. The statute was subsequently amended to include 
covenants between a grantor and grantee, but the amendment only applies to covenants 
postdating its enactment. 

2. The restriction is a covenant running with the land under Civil Code Section 1462, which 
provides that a covenant contained in a grant of an estate and made for the direct benefit of 
"the property", runs with the land. The term "the property" refers to the property conveyed, 
which was benefitted by the restriction, so Section 1462 applies. 

There was no practice recommendation and the case was dropped. 
 
 

4. Closing Instructions Section  (Bill Jourdan) 
 

 Assertion of escrow liability for missed deeds of trust. 

Exhibit 4A: First lien letter-Requested by lender 

Exhibit 4B: Proposed recording instruction 

This matter was reviewed and discussed. No action was recommended at this time other than to 
continue to monitor the situation. 
 
 

5. Governmental Regulations Section (Jeff Dondanville) 
 
Nothing Scheduled. 

 
 
6. Subdivision and Land Use Section (Douglas Borchert) 

 
Nothing Scheduled. 

 
 



 

10 

7. Legislation Section  (Tim Reardon) 
 
A. Chapter 62, AB 116 – Subdivision Map Act 

This act extends by 24 months the expiration date of any approved tentative map or vesting 
tentative map that was approved on or after January 1, 2000. The act additionally requires 
the extension of an approved or conditionally approved tentative map or vesting tentative 
map, or parcel map for which a tentative map or vesting tentative map was approved on or 
before December 31, 1999, upon application by the subdivider at least 90 days prior to the 
expiration of the map.  

This act provides that a tentative map extended pursuant to the provisions of the Permit 
Streamlining Act is also subject to the truncated three-year period, and that the local agency 
is not prohibited from levying a fee, or imposing a condition that requires the payment of a 
fee upon the issuance of a building permit, with respect to the underlying units.  

This act declares that it is to take effect immediately as an urgency statute. 

There was no practice recommendation 

B. Chapter 65, SB 426 – Foreclosure 

This act expands anti-deficiency protection to provide that a loan that is subject to anti-
deficiency protection is also not owed and cannot be collected. 

Reference to this law will be made in the CLTA Manual. There was no practice 
recommendation. 

C. Chapter 78, AB 464 – Vital Records 

Under existing law, a certified copy of a birth, death, marriage or military service record 
may only be supplied by the State Registrar, local registrar, or county recorder to an 
authorized person, who submits a written or faxed request accompanied by a notarized 
statement sworn under penalty of perjury that the applicant is an authorized person. 

This act additionally authorizes the request and the notarized statement to be a digitized 
image. The act removes the application of these provisions to requests for certified copies of 
a military service record as requests for certified copies of those records are also subject to 
different provisions of existing law. 

Existing law authorizes proof of the execution of an instrument, generally not including 
deeds or instruments affecting real property, by certain persons and prescribes the form for 
that proof. Existing law authorizes the use of a specified form, or a substantially similar 
form, as a certificate for proof of execution of an instrument. 

This act instead requires that only the specified form can be used as a certificate for proof of 
execution of an instrument, and would make several changes to the form. 

Existing law authorizes, if title to real property is affected by the death of a person, any 
person to record evidence of the death in the county in which the property is located by 
providing specified documents, which may include, among other things, a certified copy of a 
record of the death. 

This act provides that a certified copy of a record of death includes a certified copy or 
informational certified copy issued by the State Registrar, local registrar, or county recorder 
pursuant to specified provisions. 

Reference to this law will be made in the CLTA Manual. There was no practice 
recommendation. 
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D. Chapter 104, AB 727 – Public Trust 

This act requires that a local trustee of tide and submerged lands or an applicant for 
dredging on granted tide and submerged lands that intends to commence dredging on 
granted public trust lands, upon which any right to minerals on those lands is reserved by 
the state, to notify the commission, in writing, no later than 120 days prior to the time 
dredging is commenced, and would require that the written notice contain specified 
information. The act contains additional provisions relating to dredging leases. 

There was no practice recommendation. 

E. Chapter 137, AB 379 – Manufactured Housing 

This act requires that a notice that a manufactured home, mobilehome, or commercial 
modular has been affixed to real property must be recorded by an enforcement agency 
within five business days of the issuance of the certificate of occupancy, rather than on the 
same day as required by existing law. 

The act also makes other technical, nonsubstantive, and clarifying changes. 

There was no practice recommendation. 

F. Chapter 159, AB 625 – Notaries Public 

Existing law relating to property transfers specifies certain documents as allowable forms 
of identification for a credible witness, who, by oath or affirmation, attests to the identity of 
an individual executing a written instrument in the presence of, and acknowledged by, a 
notary public. 

This act makes an inmate identification card that is current or has been issued within five 
years by the Department of Corrections and Rehabilitation, if the inmate is in custody in 
prison, an allowable form of identification for a credible witness to prove the identity of an 
individual who executes a written instrument, and to delete the requirement that the card 
have the additional identifying information. 

There was no practice recommendation. 

G. Chapter 176, SB 551 – Judgments 

This act requires a judgment creditor to omit the name of a judgment debtor from the 
application for renewal of a judgment and the application for a writ of execution if the 
liability of that judgment debtor has ceased with regard to the judgment, which would 
include the judgment debtor obtaining a discharge of the judgment pursuant to specified 
federal bankruptcy statutes or the judgment creditor filing an acknowledgment of 
satisfaction of judgment with regard to the judgment debtor. 

There was no practice recommendation. 

H. Chapter 219, SB 692 – Redevelopment Agencies 
The bill would authorize a local agency to execute and record in the office of the county 
recorder of the county in which a community facilities district is located, a notice of the 
owner’s agreement to disclose certain information and a notice of termination of that 
obligation, as specified. The bill would subject a subsequent transferee of the property to 
the disclosure obligation. 

This act makes additional technical changes to the Mello-Roos Community Facilities Act of 
1982. 

There was no practice recommendation. 
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I. Chapter 251, SB 310 – Foreclosure 

This act exempts a licensed title company or underwritten title company, except when it is 
acting as a trustee, from liability for a violation of provisions of the law pertaining to the 
obligation of lenders and mortgage servicers to contact the borrower prior to foreclosure 
and explore alternatives to foreclosure if the company records or causes to record a notice 
of default or notice of sale at the request of a trustee, substitute trustee, or beneficiary, in 
good faith and in the normal course of its business activities. 

There was no practice recommendation. 

J. Chapter 380, AB 1169 – Escrow Agents 

This act, until January 1, 2017, requires an escrow agent rating service, as defined, to 
comply with the provisions of the Consumer Credit Reporting Agencies Act. The act makes 
an escrow agent rating service subject to the requirements applicable to a reseller of credit 
information if it acts in that capacity. The act also requires an escrow agent rating service to 
establish policies and procedures to protect the personal information it obtains from 
escrow agents. The act authorizes an escrow agent, who suffers damages as a result of the 
failure of an escrow agent rating service to comply with these provisions to bring a court 
action for specified damages. 

There was no practice recommendation. 

K. Chapter 396, SB 46 – Privacy 

Existing law requires any agency, and any person or business conducting business in 
California, that owns or licenses computerized data that includes personal information, as 
defined, to disclose in specified ways, any breach of the security of the system or data, as 
defined, following discovery or notification of the security breach, to any California resident 
whose unencrypted personal information was, or is reasonably believed to have been, 
acquired by an unauthorized person. This act revises certain data elements included within 
the definition of personal information, by adding certain information that would permit 
access to an online account. 

This act imposes additional requirements on the disclosure of a breach of the security of the 
system or data in situations where the breach involves personal information that would 
permit access to an online or email account. 

This act incorporates additional changes to Section 1798.29 of the Civil Code as enacted by 
Chapter 395 (AB 1149, Statutes of 2013). 

There was no practice recommendation. 

L. Chapter 406, AB 551 – Property Taxation 

This act enacts the Urban Agriculture Incentive Zones Act and authorizes, under specified 
conditions and until January 1, 2019, a city, county, or city and county and a landowner to 
enter into a contract to enforceably restrict the use of vacant, unimproved, or otherwise 
blighted lands for small-scale production of agricultural crops and animal husbandry. The 
act requires a contract entered into pursuant to these provisions to, among other things, be 
for a term of no less than five years and to enforceably restrict property that is at least 0.10 
acres in size. 

This act requires the county assessor to value property that is enforceably restricted by a 
contract entered into pursuant to the Urban Agriculture Incentive Zones Act at the rate 
based on the average per-acre value of irrigated cropland in California, adjusted 
proportionally to reflect the acreage of the property under contract, as most recently 
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published by the National Agricultural Statistics Service of the United States Department of 
Agriculture. The act also requires the State Board of Equalization to post the per-acre land 
value as published by the National Agricultural Statistics Service of the United States 
Department of Agriculture on its Internet Web site within 30 days of publication, and to 
provide the rate to county assessors no later than January 1 of each assessment year. 

Reference to this law will be made in the CLTA Manual. There was no practice 
recommendation. 

M. Chapter 431, SB 652 – Disclosures 

Existing law requires the transferor of residential property to make certain disclosures to a 
prospective transferee and requires these disclosures to be made on a specified form. 

This act revises the transfer disclosure form to additionally disclose to a potential 
transferee claims for damages by the seller pertaining to a defect or deficiency in the 
property. This act becomes operative on July 1, 2014. 

There was no practice recommendation. 

N. Chapter 432, AB 253 – Subdivision Map Act 

This act extends requirements of the Subdivision Map Act to the conversion of floating 
home marinas and sets forth numerous requirements for such conversion. This act exempts 
floating home marinas from the requirement of the filing of a tentative and final map for all 
subdivisions creating five or more condominiums, if at least two-thirds of the owners of 
floating homes who are tenants have applied for a waiver. 

This act exempts from the notice of intention requirement under the Subdivided Lands Act 
the purchase of a floating home marina by a nonprofit corporation. The act also requires the 
subdivider of a floating home marina that is proposed to be converted to resident 
ownership to make a written disclosure to homeowners and residents of the marina, with 
regard to the tentative price of the subdivided interest proposed to be sold or leased. 

There was no practice recommendation. 

O. Chapter 544, SB 684 – Redevelopment Agencies 

This bill would provide that an advertising display advertising businesses and activities 
within the boundary limits of, and as a part of, an individual redevelopment agency project, 
as the project boundaries existed on December 29, 2011, may remain and be considered an 
on-premises display, until January 1, 2023, if the advertising display meets specified 
criteria. 

This bill would authorize, on and after January 1, 2022, the applicable city, county, or city 
and county to request from the Department of Transportation an extension for good cause, 
as specified, beyond January 1, 2023, not to exceed the expiration of the redevelopment 
project area. The bill would require a specified certification of a local agency authorizing 
one of these advertising displays, and would require the local agency to ensure that the 
display conforms to the bill’s requirements. By imposing a new requirement in that regard 
on local agencies, the bill would impose a state-mandated local program. By imposing new 
conditions on a redevelopment project advertising display to remain lawfully erected, a 
violation of which would constitute a misdemeanor, this bill would also impose a state-
mandated local program. 

The California Constitution requires the state to reimburse local agencies and school 
districts for certain costs mandated by the state. Statutory provisions establish procedures 
for making that reimbursement. 
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This bill would declare that it is to take effect immediately as an urgency statute. 

There was no practice recommendation. 

P. Chapter 605, SB 752 – Common Interest Developments 

The Davis-Stirling Common Interest Development Act provides for the creation and 
regulation of common interest developments, as defined, but exempts common interest 
developments that are limited to industrial or commercial uses from specified provisions of 
the act. 

This act establishes the Commercial and Industrial Common Interest Development Act, 
which provides for the creation and regulation of commercial and industrial common 
interest developments. The act makes various conforming changes. 

Reference to this law will be made in the CLTA Manual. There was no practice 
recommendation. 

Q. Chapter 659, SB 470 – Redevelopment Agencies 

This bill would state the intent of the Legislature to promote economic development on a 
local level so that communities can enact local strategies to increase jobs, create economic 
opportunity, and generate tax revenue for all levels of government. The bill would define 
economic opportunity to include certain types of agreements, purposes, and projects, and 
declare that it is the policy of the state to protect and promote the sound development of 
economic opportunity in cities and counties, and the general welfare of the inhabitants of 
those communities through the employment of all appropriate means. 

The bill would state that the creation of economic opportunity and the provisions for 
appropriate continuing land use and construction policies with respect to property 
acquired, in whole or in part, for economic opportunity constitute public uses and purposes 
for which public money may be advanced or expended and private property acquired. The 
bill would provide that before certain returned city, county, or city and county property is 
sold or leased for development, the sale or lease shall first be approved by the legislative 
body, as specified. The bill would authorize a city, county, or city and county to establish a 
program under which it loans funds to owners or tenants for the purpose of rehabilitating 
commercial buildings or structures and to assist with the financing of facilities or capital 
equipment as part of an agreement that provides for the development or rehabilitation of 
property that will be used for industrial or manufacturing purposes, as specified. 

Reference to this law will be made in the CLTA Manual. There was no practice 
recommendation. 

R. Chapter 750, AB 1386 – Liens 

This act provides that, under provisions of the law pertaining to the Division of Labor 
Standards Enforcement, upon an order becoming final, a lien is created and the Labor 
Commissioner may record a certificate of lien, with the county recorder of any county in 
which the employer’s property may be located. The act requires the certificate to contain 
specified information.  

The act provides that the lien would continue on the employer’s real property until satisfied 
or released, as provided, or for 10 years, and would require the county recorder to accept, 
record, and index the certificate of lien. 

Reference to this law will be made in the CLTA Manual. There was no practice 
recommendation. 
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S. Chapter 767, AB 325 – Land Use and Planning 

This act authorizes the notice, pertaining to affordable housing under the Planning and 
Zoning Law, to be filed any time within 180 days after specified zoning and planning 
decisions, but would set a 270-day period for notice with respect to an adopted or revised 
housing element that is found to substantially comply with law, and a two-year period for 
notice with respect to an adopted or revised housing element that is found not to 
substantially comply with law. 

This act also establishes a six-month limitations period for the commencement of an action 
or proceeding arising from a notice subject to the 270-day period, a one-year limitations 
period for the commencement of an action or proceeding arising from a notice subject to 
the two-year period, and a 180-day limitations period for the commencement of an action 
or proceeding arising from a notice subject to the 180-day period. The act declares the 
intent of the Legislature to modify a specified court opinion. The act also provides that in an 
action or proceeding subject to these provisions, no remedy pursuant to specified 
provisions of law shall abrogate, impair, or otherwise interfere with the full exercise of the 
rights and protections granted to a tentative map application or a developer. 

There was no practice recommendation. 

T. Chapter 796, SB 341 – Redevelopment Agencies 
This act amends the law that dissolved redevelopment agencies and community 
development agencies and makes extensive changes to the manner in which a Low and 
Moderate Income Housing Fund is handled by a Successor Agency. 

There was no practice recommendation. 
 
 

8. Taxes, Bonds and Assessments Section  (Gytis Nefas) 
  

Nothing Scheduled. 
 
 

9. Title Documents Section  (Ed Rusky) 
  

Nothing Scheduled. 
 
 

10. Title Forms Section  (Paul Flores) 
 

A. Action Item: Condition of Title Guarantee (“CTG”) 

1. Discussion: Form is modeled after Litigation Guarantee Form. Note that the proposed 
CTG doesn’t require an application. Also, review the language at the top of page two (2). 
Should the proposed language be retained or deleted from the draft CTG? 

2. Conditions and Stipulations for draft CTG same as for other CLTA Guarantees 

3. Table for further refinement or proceed to finalize form for Board Approval and CA DOI 
filing? 

The matter was discussed and carried to the next meeting. 
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B. Non-action item: Report re: review of CLTA’s (1) Guarantee Face Page (Rev. 12-15-95), (2) 
Guarantee Conditions and Stipulations (Rev. 09-12-08) and (3) 21 Guarantee Forms 
(exclusive of Guarantee No. 22 (TSG): 

1. Review Process: Commencing in 2014. 

2. Review process of new guarantee form or forms (i.e. Transferable Development Rights 
Guarantee): Commencing in 2014. 

This item was presented and briefly discussed. 

C. Non-Action Item: New Definition of “Public Records”. 

This item was presented and briefly discussed. 

D. Conditional Action Items-Proposed ALTA Forms (12-03-13): Motion to recommend to 
the Board that the CLTA adopt and direct the CLTA to file with the CA DOI with 
corresponding CLTA endorsement nos. on the condition that the forms are adopted by the 
ALTA “as is” with the revised or adoption date of 12-03-13 as follows: 

1. Ex. 10.D.1: ALTA 11.2-06 Mortgage Mod. CLTA 110.11.2-06 
2. Ex. 10.D.2: ALTA 41.0-06 Water-Buildings CLTA 143-06 
3. Ex. 10.D.2.1: ALTA 41.1-06 Water-Improvements CLTA 143.1-06 
4. Ex. 10.D.2.2: ALTA 41.2-06 Water-Described Improvements CLTA 143.2-06 
5. Ex. 10.D.2.3: ALTA 41.3-06 Water-Land Under Development CLTA 143.3-06 
6. Ex. 10.D.3: ALTA 42-06 Commercial Lender Group CLTA 144-06 
7. Ex. 10.D.4: ALTA 43-06 Anti-Taint CLTA 145-06 
8. Ex. 10.D.5: ALTA 44-06 Insured Mortgage Recording-Loan CLTA 146-06 
9. Ex. 10.D.6: ALTA Expanded Coverage Residential Loan Policy Revised 12-03-13 – 

PROPOSED 
10. Ex. 10.D.6.1: ALTA Expanded Coverage Residential Loan Policy Revised 12-03 – 

REDLINED 
11. Ex. 10.D.7: ALTA/CLTA Homeowner’s Policy – PROPOSED 
12. Ex. 10.D.7.1: ALTA CLTA Homeowner’s Policy – REDLINED 

The items referenced above were each reviewed and discussed. It was then moved and seconded, 
and the motion was unanimously passed. 

 
 
11. Special Sub-Committee - Electronic Recording and Signatures (Paul Flores) 

 
Nothing Scheduled. 
 
 

12. Special Sub-Committee – Copyright Protection of CLTA Forms and Manual 
  
 Nothing Scheduled. 

 
 

13. CLTA Staff Report 
 
Nothing Scheduled. 
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14. Court Decisions Section – Honorable Mention  (Laura Lowe) 
 

A. Centennial Development Corp. v. Lawyers Title Insurance Corp. 
Arizona Court of Appeals – Div. 1 Filed 9-19-13 

1. Under A.R.S. 20-1562, a title company is not liable for negligence in failing to reflect an 
encumbrance in a commitment or title policy because these products are not 
representations of the condition of title. Rather, a title policy is a contract under which the 
insurer agrees to indemnify the insured for losses caused by claims arising from 
encumbrances not identified in the insurer's commitment or policy. 

2. A title policy generally only covers loss or damage incurred during the period of 
ownership (although it continues as to warranties of title made upon a sale of the property), 
but it does not require the insured to make such a claim before it sells the affected property. 
Therefore, plaintiff's sale of the property does not bar its claim for damages it alleges it 
incurred prior to the sale. 

This item was briefly discussed. 
 

B. Chicago Title Insurance Co. v. Aurora Loan Services 
Illinois Court of Appeals – 3rd Div. Filed 8-30-13 

Breach of warranties of title. 

This item was briefly discussed. 
 

C. Metropolitan National Bank v. Jemal  (UNPUBLISHED) 
New Jersey Superior Court, Appellate Division Filed 9-23-13 

Knowledge of unrecorded mortgage based solely on credit report. 

This item was briefly discussed. 
 

D. Keshish v. Allstate Insurance Company 
U.S. District Court, Central District of California Filed 4-22-13 

Bad faith claims based on allegations that the value paid was too low. The court found no 
bad faith. 

This item was briefly discussed. 
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Opinion 

 

ORDER REVERSING DECISION OF THE 

BANKRUPTCY COURT 

MANUEL L. REAL, District Judge. 

*1 The Court held a final hearing on this bankruptcy 

appeal on June 11, 2012. Appellant Quality Loan 

Service Corporation challenged the U.S. 

Bankruptcy Court’s October 7, 2011 Order finding 

that the Trustee’s Deed Upon Sale issued by Quality 

Loan Service on February 25, 2011, and recorded in 

the Los Angeles County Recorder’s Office on 

March 3, 2011, violated the automatic bankruptcy 

stay, and was therefore void. 

  

After full consideration of the parties’ briefs and the 

arguments of counsel, and for the reasons stated on 

the record at the hearing, the Court hereby 

REVERSES the Bankruptcy Court’s order. 

  

The Bankruptcy Court erred in finding that the 

Trustee’s Deed Upon Sale violated the automatic 

stay. The post-petition issuance and recording of the 

Trustee’s Deed did not violate the automatic stay, 

because it related back to 8:00 a.m. on February 22, 

2011, before Debtor’s bankruptcy petition was filed. 

See 11 U.S.C. § 362(b)(3); Cal. Civil Code § 

2924h(c). The order of the Bankruptcy Court is 

therefore REVERSED. 

  

IT IS SO ORDERED. 

  

 

 End of Document 
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456 B.R. 429
United States Bankruptcy Court,

C.D. California,
Riverside Division.

In re Raul GONZALEZ, Debtor.

No. 6:11–bk–15665–MW.  | Aug. 1, 2011.

Synopsis
Background: Alleged nonjudicial foreclosure sale purchaser of residence co-owned by Chapter
7 debtor filed second motion for stay relief on the ground of unlawful detainer.

Holdings: The Bankruptcy Court, Wallace, J., held that:

[1] the deed required by California law to convey title to the property to alleged purchaser was
executed postpetition and was void;

[2] California statute deeming deed of trust perfected as of 8:00 a.m. on actual date of nonjudicial
foreclosure sale if deed is recorded within 15 calendar days of the sale does not validate the
postpetition execution of a trustee's deed;

[3] alleged purchaser failed to prove that it was a “good faith” purchaser for present fair equivalent
value of the property, as required for application of exception to the automatic stay;

[4] failure of alleged purchaser to acquire title to the property precluded it from obtaining relief
under California's unlawful detainer laws, and militated against a finding that “cause” existed to
lift the stay to permit it to initiate or continue an unlawful detainer action;

[5] alleged purchaser was not entitled to stay relief on the basis that the filing of debtor's petition
was part of a scheme to hinder, delay, and defraud creditors; and

[6] alleged purchaser was not entitled to annulment of the stay.

Motion denied with prejudice.
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West Headnotes (27)

[1] Deeds Nature and requisites of conveyance in general

Deeds Particular Modes of Conveyance

Property Modes and forms of transfer

Under California law, an estate in real property, other than an estate at will or for a term
not exceeding one year, can be transferred only by deed or by operation of law. West's
Ann.Cal.Civ.Code § 1091.

[2] Deeds Nature and requisites of conveyance in general

Under California law, the execution, delivery, and acceptance of a properly-drawn deed
to real property are no mere formalities or ministerial acts; rather, they are the essential
acts by which ownership of, and title to, real property are transferred from one person to
another.

1 Cases that cite this headnote

[3] Deeds Construction in general

Deeds Creation by deed in general

Under California law, a deed is not merely evidence of a grant, but is the grant itself and
operates to transfer title to the grantee. West's Ann.Cal.Civ.Code § 1091.

[4] Deeds Nature and requisites of conveyance in general

Under California law, there can be no transfer of title to, or ownership of, real property
unless and until a deed is executed in favor of a grantee and such deed is delivered to, and
accepted by, such grantee, unless through a transfer by operation of law.

[5] Mortgages Conveyance to purchaser

Under California law, the purchaser at a nonjudicial foreclosure sale takes title by a
trustee's deed, not by operation of law.
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[6] Mortgages Conveyance to purchaser

California's nonjudicial foreclosure statutes specifically envision the issuance of a trustee's
deed to the purchaser in connection with a nonjudicial foreclosure sale and provide
that certain recitals in such a deed create a conclusive presumption in favor of a bona
fide purchaser that the sale was in compliance with relevant legal requirements. West's
Ann.Cal.Civ.Code §§ 2924–2924k.

[7] Mortgages Operation and effect

Mere fact that California's statutes regulate nonjudicial foreclosures does not turn such
a sale transaction into a transfer by the law's operation. West's Ann.Cal.Civ.Code §§
2924–2924k.

[8] Property Modes and forms of transfer

Under California law, a transfer “by operation of law” occurs when property is transferred
pursuant to the terms of a statute without any action required by any private party directly
relating to the transfer.

[9] Bankruptcy Creation of estate;  time

One example of a transfer “by operation of law” is the transfer of property from the debtor
to the bankruptcy estate pursuant to the Bankruptcy Code; the mere commencement of the
bankruptcy case triggers the transfer, without the need for any transfer-related activity by
the debtor. 11 U.S.C.A. § 541.

[10] Corporations and Business Organizations Succession to rights of original
corporations

One example of a transfer “by operation of law” is a merger of corporations under
California law, where the surviving corporation succeeds to all of the disappearing
corporation's property “without other transfer.” West's Ann.Cal.Corp.Code § 1107(a).

[11] Mortgages Necessity

Mortgages Execution of power and conduct of sale in general
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Mortgages Conveyance to purchaser

Mortgages Operation and effect

Under California law, a nonjudicial foreclosure is not a transfer “by operation of law”;
a transfer in a nonjudicial foreclosure requires private parties to send out notices, hold
an auction, accept an offer from the highest bidder, and then issue a trustee's deed to the
purchaser.

[12] Bankruptcy Validity of acts in violation of injunction or stay

Mortgages Conveyance to purchaser

Where deed required by California law to convey title to real property co-owned
by Chapter 7 debtor to alleged nonjudicial foreclosure sale purchaser was executed
postpetition, such deed was void, and title to the property did not pass to alleged purchaser.
11 U.S.C.A. § 362(a).

[13] Bankruptcy Foreclosure proceedings

Bankruptcy Validity of acts in violation of injunction or stay

California statute deeming deed of trust perfected as of 8:00 a.m. on actual date of
nonjudicial foreclosure sale if deed is recorded within 15 calendar days of the sale does
not validate the postpetition execution of a trustee's deed. 11 U.S.C.A. § 362(a); West's
Ann.Cal.Civ.Code § 2924h(c).

4 Cases that cite this headnote

[14] Deeds Effect of invalidity

Under California law, no title is created by a void deed even if the void deed is recorded.

[15] Bankruptcy Foreclosure proceedings

Alleged nonjudicial foreclosure sale purchaser of residence co-owned by Chapter 7 debtor
failed to prove that it was a “good faith” purchaser for present fair equivalent value of the
property, as required for exception to the automatic stay to apply to the postpetition transfer
of the property; although alleged purchaser presented evidence that it paid $167,000.00
for the property, it presented no evidence whatsoever concerning the property's fair market
value or its present fair equivalent value, and a forced sale of real property at an auction
does not necessarily and in all cases yield a sale at fair market value. 11 U.S.C.A. §§
362(b)(24), 544, 549(c); Fed.Rules Bankr.Proc.Rule 6001, 11 U.S.C.A.
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[16] Bankruptcy Mortgages;  foreclosure

Mortgages Possession and rents

Failure of alleged nonjudicial foreclosure sale purchaser of residence co-owned by Chapter
7 debtor, who was still in possession of the property, to acquire title to the property, due
to postpetition execution of deed, precluded alleged purchaser from obtaining relief under
California's unlawful detainer laws and militated against a finding that “cause” existed to
lift the stay to permit it to initiate or continue an unlawful detainer action. 11 U.S.C.A. §
362(d)(1); West's Ann.Cal.C.C.P. § 1161a.

[17] Equitable Conversion Conveyances and Contracts

Under California law, pursuant to the doctrine of equitable conversion, a buyer under an
agreement for the sale of real property acquires equitable title at the time of the agreement's
execution.

[18] Equitable Conversion Conveyances and Contracts

Under California law, equitable conversion presupposes the existence of a written
agreement for the sale of real property that satisfies the requirements of the statute
governing grants of interests or estates in land. West's Ann.Cal.C.C.P. § 1971.

[19] Bankruptcy Mortgages;  foreclosure

Bankruptcy Fraud, bad faith, or misconduct

Alleged nonjudicial foreclosure sale purchaser of residence co-owned by Chapter 7 debtor
was not entitled to stay relief on the basis that the filing of debtor's petition was part of
a scheme to hinder, delay, and defraud creditors that involved the transfer of all or part
ownership of the property without consent of secured creditor or court approval; although
alleged purchaser arguably demonstrated that there had occurred multiple bankruptcy
filings affecting the subject real property, alleged purchaser had neither legal title nor
equitable title to the property, nor any interest in the property as a secured creditor, and
alleged purchaser failed to present any evidence that debtor or property's co-owner had an
intent not to pay their creditors, or that any creditor was in fact defrauded. 11 U.S.C.A.
§ 362(d)(4).
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1 Cases that cite this headnote

[20] Bankruptcy Fraud, bad faith, or misconduct

For purposes of the section of the Bankruptcy Code granting stay relief on the basis that
the filing of debtor's petition was part of a scheme to hinder, delay, and defraud creditors,
a scheme to defraud differs from a scheme to hinder and delay. 11 U.S.C.A. § 362(d)(4).

1 Cases that cite this headnote

[21] Bankruptcy Fraud, bad faith, or misconduct

For purposes of the section of the Bankruptcy Code granting stay relief on the basis that
the filing of debtor's petition was part of a scheme to hinder, delay, and defraud creditors,
a scheme to defraud creditors requires an “intent to defraud,” that is, an intent not to pay
them at all. 11 U.S.C.A. § 362(d)(4).

1 Cases that cite this headnote

[22] Bankruptcy Equitable powers and principles

Bankruptcy Determination and relief;  conditions

Annulment of the automatic stay generally is the exception rather than the rule, and should
be granted only in unique and compelling circumstances, since the violator is essentially
asking the court to exercise its equitable powers and balance the equities between the
parties. 11 U.S.C.A. § 362(d).

1 Cases that cite this headnote

[23] Bankruptcy Equitable powers and principles

Bankruptcy Determination and relief;  conditions

In balancing the equities, the significance of the automatic stay weighs heavily against the
party seeking annulment of the stay. 11 U.S.C.A. § 362(d).

1 Cases that cite this headnote

[24] Bankruptcy Determination and relief;  conditions

Valid factor upon which a bankruptcy court may rely in deciding whether to grant
annulment of the automatic stay is whether stay relief would have been granted if the
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movant had applied for such relief prior to the time of performing the acts that violated
the stay. 11 U.S.C.A. § 362(d).

1 Cases that cite this headnote

[25] Bankruptcy Determination and relief;  conditions

Alleged nonjudicial foreclosure sale purchaser of residence co-owned by Chapter 7 debtor
was not entitled to annulment of the stay; even if alleged purchaser's bid was accepted
before, rather than after, the filing of debtor's petition, the execution, delivery, and
acceptance of the deed were all postpetition transactions, and so even if alleged purchaser
hypothetically had moved for stay relief within minutes or seconds after debtor filed his
petition, stay relief would have been denied, and the bankruptcy court would not have
permitted trustee of deed to issue the deed to alleged purchaser, nor would the court have
permitted alleged purchaser to record the deed, and alleged purchaser's subsequent conduct
in playing fast and loose with the facts in a series of sworn declarations concerning the
precise timing of the acceptance of the final bid also weighed against granting its request
for annulment of the stay. 11 U.S.C.A. § 362(d).

1 Cases that cite this headnote

[26] Bankruptcy Determination and relief;  conditions

Party who seeks annulment of the automatic stay has a duty of candor to the court and
a corollary duty to investigate the truth of statements prior to including them in a sworn
declaration. 11 U.S.C.A. § 362(d); Fed.Rules Bankr.Proc.Rule 9011(b), 11 U.S.C.A.

1 Cases that cite this headnote

[27] Bankruptcy Determination and relief;  conditions

Party who seeks annulment of the stay to validate postpetition actions and does so through
the use of declarations that are either knowingly and intentionally false or made with a
disregard for candor and the truth is not entitled to such relief. 11 U.S.C.A. § 362(d).

1 Cases that cite this headnote

West Codenotes

Recognized as Invalid
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West's Ann.Cal.C.C.P. § 700

Attorneys and Law Firms

*432  Raul Gonzalez, Riverside, CA, Pro se.

Opinion

MEMORANDUM DECISION AND ORDER

WALLACE, Bankruptcy Judge.

This matter comes before the Court on a motion by Rancho Horizon, LLC (“Rancho Horizon”) for
relief from the automatic stay on the ground of unlawful detainer. This is the second such motion
brought by Rancho Horizon with respect to the same property, the first motion having been denied
without prejudice on May 9, 2011. For the reasons stated below, the Court denies the motion with
prejudice.

FACTUAL BACKGROUND

Debtor Raul Gonzalez (“Gonzalez”) is a co-owner of a residence at 2765 Brockton Avenue,
Riverside, California (the “Property”). The Property was encumbered by a deed of trust in favor
of OneWest Bank FSB as beneficiary, with Quality Loan Service Corp. (“Quality Loan Service”)
as trustee.

On November 15, 2010, Quality Loan Service recorded a Notice of Trustee's Sale (the “Notice”)
indicating that the Property would be sold at the main entrance to the Riverside County Courthouse
on December 9, 2010 at 10:00 a.m. Subsequently, *433  the sale was postponed to February 22,
2011 at 10:00 a.m. At some point during the day of February 22, Quality Loan Service accepted
a bid by Rancho Horizon to purchase the Property. The record is unclear as to the precise time
the final bid was accepted. In its initial motion for relief from the automatic stay, Rancho Horizon
alleged by sworn declaration that “[t]he non-judicial foreclosure sale took place at approximately

8:00 a.m. on February 22, 2011.” 1  In the motion now before the Court, Rancho Horizon alleged
in a second sworn declaration that “[t]he property was in fact auctioned at 10:00 a.m. on February

22, 2011.” 2  When the motion was heard on June 21, 2011, Rancho Horizon's counsel represented
to the Court that he had yet another declaration, this one by declarant Sara Monell, stating the

auction closed at 1:27 p.m. 3  On the other hand, there is no doubt or equivocation as to the precise
time of Gonzalez's filing of his chapter 7 petition–1:46 p.m. on February 22, 2011. For his part,
Gonzalez contends that as of 1:46 p.m. the Property had not yet been sold.
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1 Supplemental Declaration of Robert A. Krasney on Behalf of Rancho Horizon, LLC For Annulment to Automatic Stay (the “Krasney

Declaration”) at page 2, lines 12–13, filed April 15, 2011.

2 Supplemental Declaration of Barry Lee O'Connor For Annulment to the Automatic Stay and Validate Trustee's Sale at page 4, lines

8–9, filed May 24, 2011.

3 The Declaration of Sara Monell was finally filed with the Court on June 29, 2011 and states on page 2, lines 15–16, that “the auction

closed at 1:27 p.m. in the afternoon of February 22, 2011.”

On February 25, 2011 Quality Loan Service as grantor executed a Trustee's Deed Upon Sale (the
“Deed”) in favor of Rancho Horizon as grantee whereby it conveyed a fee simple estate in the
Property to Rancho Horizon. The record is devoid of any evidence as to the date of delivery of
the Deed or its acceptance by Rancho Horizon. The Deed was recorded with the Riverside County
Recorder on March 2, 2011.

Rancho Horizon filed a complaint against Gonzalez's co-owner (Mario Jimenez) for unlawful
detainer of the Property on February 28, 2011. Mario Jimenez filed a demurrer on March 7, 2011.
Rancho Horizon contends it had no notice of the filing of the Gonzalez chapter 7 petition at the
time it filed the complaint. Gonzalez disputes this point.

Rancho Horizon filed a motion for relief from stay on the basis of unlawful detainer on April 15,
2011. The motion was heard on May 9, 2011 and was denied without prejudice principally on
the ground that the Krasney Declaration (alleging that the sale occurred “at approximately 8:00
a.m.”) lacked foundation.

The motion now before the Court was filed on May 24, 2011 and heard on June 21, 2011. Rancho
Horizon alleges that it is the owner of the Property and that the stay should be annulled because
Gonzalez has no right to continued occupancy of the Property. Rancho Horizon contends that
relief from stay (including annulment) should be granted for cause under 11 U.S.C. § 362(d)(1)
and under 11 U.S.C. § 362(d)(4) because the filing of Gonzalez's petition was part of a scheme

to hinder, delay or 4  defraud creditors.

4 Although Rancho Horizon uses the conjunction “or”—as in “hinder, delay or defraud creditors”—the statute uses the conjunction

“and”. See 11 U.S.C. § 362(d)(4).

Also heard on June 21, 2011 was Gonzalez's motion for an order to set aside the foreclosure sale
and to rescind the Deed. The Court continued the hearing on that motion to September 27, 2011
and scheduled an evidentiary hearing for the same *434  date with respect to the time of the
acceptance of the final bid at the Property's nonjudicial foreclosure sale.

DISCUSSION
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Although there is a significant dispute between the parties as to the precise time of the trustee's
acceptance of the final bid (and perhaps the only bid) at the nonjudicial foreclosure sale, it is not
necessary to defer a ruling on Rancho Horizon's motion. As discussed below, Rancho Horizon
is not entitled to relief from the automatic stay on the basis of unlawful detainer even if the
acceptance of the final bid by Quality Loan Service occurred prior to 1:46 p.m. on February 22,
2011. Rancho Horizon fails to meet its burden of establishing a prima facie case because it has
failed to demonstrate facts that would support relief from the stay under 11 U.S.C. § 362(d)(1)
or (d)(4).

A. Postpetition Execution of the Deed
[1]  At common law in earlier ages, the ownership of real property was transferred by “livery of
seisin”, a ceremony in which the grantor (then called the “feoffor”) traveled to the property to be
conveyed and, in the presence of witnesses, declared the contents of the grant and delivered to
the grantee a clod of earth or twig or bough. 2 William Blackstone, Commentaries *315. Modern
law, however, prescribes the use of written deeds to convey real property. Section 1091 of the
California Civil Code provides that an estate in real property (other than an estate at will or for a
term not exceeding one year) can be transferred only by deed or by operation of law.

[2]  [3]  [4]  The execution, delivery and acceptance of a properly-drawn deed to real property are

no mere formalities or ministerial acts. 5  Rather, they are the essential acts by which ownership of,
and title to, real property are transferred from one person to another. A deed is not merely evidence
of a grant but is the grant itself and operates to transfer title to the grantee. See Cal. Civ.Code §
1091; Hamilton v. Hubbard, 134 Cal. 603, 605 (1901); Drake v. Martin, 30 Cal.App.4th 984, 994,
36 Cal.Rptr.2d 704 (Ct.App.1994). Of critical importance here is that there can be no transfer of
title to, or ownership of, real property (including, of course, the Property) unless and until a deed
is executed in favor a grantee and such deed is delivered to, and accepted by, such grantee, unless
through a transfer by operation of law.

5 One California case has suggested that the execution of a deed is only a ministerial act. Ballengee v. Sadlier, 179 Cal.App.3d 1, 4–

5, 224 Cal.Rptr. 301 (Ct.App.1986). However, this case has been limited to its special facts and, in any event, is of questionable

validity in view of its failure to discuss or even cite section 1091 of the California Civil Code. See Little v. CFS Serv. Corp., 188

Cal.App.3d 1354, 1362, 233 Cal.Rptr. 923 (Ct.App.1987) (“We believe that Ballengee should be limited to its facts: an unsuccessful

attempt by a junior lienor to circumvent an antideficiency statute by arranging for his trustee to withhold execution and delivery of

the deed to him after he had purchased at his own sale.”).

[5]  [6]  California law provides that the purchaser at a nonjudicial foreclosure sale takes title
by a trustee's deed, not by operation of law. Moeller v. Lien, 25 Cal.App.4th 822, 831, 30
Cal.Rptr.2d 777 (Ct.App.1994); see Brown v. Copp, 105 Cal.App.2d 1, 6–7, 232 P.2d 868
(Ct.App.1951) (trustee's deed pursuant to sale under deed of trust conveys absolute legal title to
the purchaser). California's nonjudicial foreclosure statutes (codified in California Civil Code §§
2924–2924k) specifically envision the issuance of a trustee's deed to the purchaser in connection
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with a nonjudicial foreclosure sale and provide that certain *435  recitals in such a deed create
a conclusive presumption in favor of a bona fide purchaser that the sale was in compliance with

relevant legal requirements. 6

6 See, e.g., Cal. Civ.Code §§ 2924(c), 2924h, 2924j(a).

[7]  [8]  [9]  [10]  [11]  California's statutes regulate nonjudicial foreclosures, but the mere
regulation of a sale transaction does not turn the transaction into a transfer by the law's operation.
A transfer by operation of law is to be contrasted with a transfer by operation of the parties
to the transfer. A transfer by operation of law occurs when property is transferred pursuant to
the terms of a statute without any action required by any private party directly relating to the
transfer. One example of a transfer by operation of law is the transfer of property from the
debtor to the bankruptcy estate pursuant to 11 U.S.C. § 541. The mere commencement of the
bankruptcy case triggers the transfer, without the need for any transfer-related activity by the

debtor. 7  Another example is a merger of corporations under California law, where the surviving
corporation succeeds to all of the disappearing corporation's property “without other transfer”.
Cal. Corp.Code § 1107(a). In contrast, a transfer that occurs in connection with a nonjudicial
foreclosure sale is utterly unlike transfers that occur in bankruptcy or through corporate merger
because a transfer in a nonjudicial foreclosure requires private parties to send out notices, hold an
auction, accept an offer from the highest bidder and then issue a trustee's deed to the purchaser.
For the foregoing reasons, the Court concludes that a nonjudicial foreclosure is not a transfer by
operation of law and that, consistent with the California cases and statutes cited above, a deed from

the trustee is required to effectuate the transfer of the real property in a nonjudicial foreclosure. 8

7 Note, for example, that no deed from the debtor to the bankruptcy estate's trustee is necessary to effectuate the transfer of a debtor's

real property to the bankruptcy trustee. This is in sharp contrast to the transfer of title that occurs in a nonjudicial foreclosure. As

indicated above, title in a nonjudicial foreclosure is transferred by a trustee's deed. Moeller, 25 Cal.App.4th at 831, 30 Cal.Rptr.2d

777; see Brown, 105 Cal.App.2d at 6, 232 P.2d 868.

8 A respected commentator has stated that a foreclosure is a transfer by operation of law. 3 Miller & Starr, California Real Estate § 8.1

(3d ed. 2000). However, the cases cited for this proposition base their decision on a California statute that has since been repealed—

section 700 of the California Code of Civil Procedure. Section 700 specifically provided for the transfer of title to the purchaser at an

execution sale: “Upon the sale the purchaser acquires all right, title, interest and claim of the debtor thereto.” There is no counterpart

to section 700 in the present law governing nonjudicial foreclosures.

[12]  The deed required by California law to convey title to the Property to Rancho Horizon was
executed postpetition on February 25, 2011 (there is no evidence as to the date the deed was
delivered or accepted) and is void, Schwartz v. United States (In re Schwartz), 954 F.2d 569,
571 (9th Cir.1992), unless (1) rescued from voidness by certain retroactive provisions set forth
in section 2924h of the California Civil Code, (2) an exception to the automatic stay applies, or
(3) grounds exist for annulling the stay and retroactively permitting the execution, delivery and
acceptance of the Deed. See 11 U.S.C. § 362(a)(3); Jewett v. Shabahangi (In re Jewett), 146 B.R.
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250, 252 (9th Cir. BAP 1992). Accordingly, title to the Property did not pass to Rancho Horizon
—unless this result is altered by the provisions of law referred to above.

B. California Civil Code Section 2924h
[13]  Section 2924h of the California Civil Code is a complex statute that governs *436  bidding
rules for the trustee's sale at a nonjudicial foreclosure. The statute contains a provision—set forth
in section 2924h(c)—that deems the trustee's sale to be “final” upon the acceptance of the last and
highest bid, and deemed perfected as of 8 a.m. on the actual date of the sale if the trustee's deed
is recorded within 15 calendar days of the sale. One court has relied on this provision to hold that
the postpetition issuance of a deed does not violate the automatic stay because the recordation of
the deed within 15 days of the sale causes the sale to relate back to 8 a.m. on the sale date, thereby
preceding the filing of a bankruptcy petition (and, as a corollary, the imposition of the automatic

stay). In re Garner, 208 B.R. 698 (Bankr.N.D.Cal.1997). 9  For the reasons stated below, this Court
respectfully disagrees with Garner and holds that section 2924h does not validate the postpetition
execution of a trustee's deed.

9 See also, Hamilton v. Hernandez (In re Hamilton), No. CC–04–1434–MaTK, 2005 Bankr.LEXIS 3427 (B.A.P. 9th Cir. August 1,

2005) (not for publication and of no precedential value). Cf. Bebensee–Wong v. Fed. Nat'l Mortgage Assoc., 248 B.R. 820 (9th Cir.

BAP 2000) (highest bid accepted prepetition and deed recorded postpetition, but no indication as to whether deed was executed,

delivered and accepted prepetition or postpetition).

A brief review of section 2924h may be helpful in resolving the issue. Section 2924h(a) provides
that each and every bid made at a nonjudicial foreclosure is deemed to be an irrevocable offer. Each
subsequent bid cancels the previous bid (and offer). Section 2924h(b)(1) gives the trustee the right
to require bidders to prove they can actually pay the amount they are bidding. Section 2924h(b)(2)
gives the trustee the right to require a deposit from the last and highest bidder “immediately prior
to the completion of the sale, the completion of the sale being so announced by the fall of the
hammer or in another customary manner ” (emphasis added). Section 2924h(c) provides that in
the event the trustee accepts a check drawn by a credit union or savings and loan association or a
cash equivalent designated in the notice of sale, “... the trustee may withhold the issuance of the
trustee's deed ...” pending the time when the funds used to make the purchase become available to
the payee as a matter of right. Section 2924h(c) goes on to provide that “[f]or the purposes of this
subdivision, the trustee's sale shall be deemed final upon the acceptance of the last and highest
bid, and shall be deemed perfected as of 8 a.m. on the actual date of sale if the trustee's deed is
recorded within 15 calendar days after the sale....” An automatic rescission of the “sale” occurs
under section 2924h(c) if there is a failure of consideration in the event funds are not available
for withdrawal. Section 2924h(d) provides that if the trustee has not required a deposit pursuant
to subdivision (b)(2) of section 2924h, “the trustee shall complete the sale. If the last and highest
bidder then fails to deliver to the trustee, when demanded, the amount of his or her final bid in
cash [or other specified forms of consideration] ..., that bidder shall be liable to the trustee for
all damages....”
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A sale transaction generally is comprised of two parts: an agreement for sale and a closing of the
sale transaction. In everyday commerce these two parts sometimes occur simultaneously, such
as when an individual purchases a newspaper at a newsstand by first taking a newspaper out of
the rack and then handing the exact change to the vendor. In other instances there is only a very
brief interval between the two, such as when the cashier rings up the sale (the agreement for sale)
and, moments *437  later, accepts cash from the purchaser and hands the purchaser a receipt (the
closing of the sale).

In real estate transactions, where much larger sums of money and more valuable property change
hands, the agreement for sale and the closing of the sale are usually distinctly different events.
Typically, an escrow is opened after an agreement for sale is signed. The seller deposits a grant
deed and the buyer deposits the purchase price. At the closing, which often occurs weeks after the
escrow opened, the escrow officer issues the deed to the buyer and transmits the purchase price
(net of fees and costs) to the seller. Legal title to the purchased property does not transfer to the
buyer at the time of the agreement for sale but rather at the closing.

Section 2924h uses the word “sale” in a number of places, and it may be asked whether, in these
contexts, “sale” means (1) only the agreement for sale, (2) both agreement for sale and closing of
the sale, or (3) only the closing of the sale. Close examination of section 2924h indicates that the
statute is using the term to mean only the agreement for sale as opposed to the other meanings.
As discussed above, section 2924h(d) addresses a situation where the trustee has not required a
deposit of the funds. Subdivision (d) permits the trustee to “complete the sale”:

(d) If the trustee has not required the last and highest bidder to deposit the cash,
a cashier's check drawn on a state or national bank [or other specified forms
of consideration] ... the trustee shall complete the sale. If the last and highest
bidder then fails to deliver to the trustee, when demanded, the amount of his or
her final bid in cash, a cashier's check drawn on a state or national bank [or other
specified forms of consideration] ... that bidder shall be liable to the trustee for
all damages which the trustee may sustain by the refusal to deliver to the trustee
the amount of the final bid....” (emphases added)

If “sale” in the context of section 2924h(d) means the closing of the sale (or both the agreement
for sale and the closing of the sale), by its very definition the closing of the sale would entail the
payment of the purchase price by the buyer. Section 2924h(d) then would be contradicting itself
by referring to a situation in which, following the completion of the sale, “the last and highest
bidder then fails to deliver to the trustee ... the amount of his or her final bid in cash....” In other
words, a sale cannot be considered closed if the buyer has not yet paid the purchase price, and
therefore the reference in section 2924h(d) to a “sale” (i.e., “the trustee shall complete the sale”)
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must mean something other than the closing of the sale. The logical inference is that “sale” is
being used to denote the agreement for sale, not the closing of the sale and not both the agreement
for sale and the closing of the sale. Interpreted in this fashion, section 2924h(d) authorizes the
trustee to complete the agreement for sale even if the buyer has not made a deposit of cash or other
specified forms of consideration. In the event the buyer “then fails to deliver to the trustee, when
demanded, the amount of his or her final bid in cash ...”, the transaction does not close at all, and
the would-be buyer is liable to the trustee for damages.

Section 2924h(b)(2), which states that the completion of the sale is announced “by the fall of the
hammer or in another customary manner”, provides additional support for this interpretation. One
would not expect the trustee to simultaneously hand the buyer the trustee's deed at the moment the
hammer falls (if for no other reason than a grant deed must name the grantee, and the grantee's
name may not become known until the very moment the hammer falls and, after all, it does take
*438  some time to prepare the deed). A more sensible interpretation is that the fall of the hammer
marks an offer and an acceptance—an agreement for sale—whose only conditions to closing are
the delivery of the deed to the buyer and the receipt of the purchase price funds by the trustee or
other payee as a matter of right.

The provision for “automatic rescission” of the “sale” in section 2924h(c) creates no inference that
the statute is using “sale” to mean “closing of the sale” because it is clear under California law
that rescission can occur with respect to an executory contract. Engle v. Farrell, 75 Cal.App.2d
612, 617–18, 171 P.2d 588 (Ct.App.1946) (holding that section 1689 of the California Civil Code,
which provides for rescission, makes no distinction between executory and executed contracts).
Thus, the automatic rescission of the “sale” appears to refer to the automatic rescission of the
agreement for sale that occurred when the trustee's hammer fell, marking an acceptance of the
final bid.

What then of the “deemed final” language in section 2924h(c)? Until the trustee's deed is delivered
the successful bidder is out on a limb: he has tendered a check, the trustee has accepted the check,
but the bidder does not yet have the deed because the trustee has chosen to withhold it until the

check used to purchase the property clears. 10  Suppose during this interval the trustee gets a higher
bid from someone else. Can the trustee then change his mind and sell to the new, higher bidder?
Section 2924h makes it clear he cannot, because the agreement for sale is deemed final. The
finality of the sale prevents the trustee from continuing the sale after the hammer falls with the
objective of getting a higher bid from someone else.

10 The authority to withhold the deed in this situation appears in section 2924h(c).

Consequently, the “deemed final” provision of section 2924h does not alter the rule of section
1091 of the California Civil Code that ownership of, and title to, real estate passes by deed. At
the time the petition was filed on February 22, 2011—even presuming Quality Loan Service's sale
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was final—Gonzalez still held the title 11  to the Property (and was in possession thereof). Quality
Loan Service's execution of the Deed on February 25, 2011 violated the automatic stay, and the
Deed is therefore void. In re Schwartz, 954 F.2d at 571.

11 Davisson v. Engles (In re Engles), 193 B.R. 23, 25 (Bankr.S.D.Cal.1996) (“Until the deed from a prepetition foreclosure sale is

recorded, a debtor retains legal title to the property.”).

[14]  There remains the provision of section 2924h(c) that deems the “sale” to be perfected as of 8
a.m. on the actual date of the sale if the trustee's deed is recorded within 15 calendar days after the
sale. This provision is not operative in this case. Because the Deed was executed postpetition it is
void (see discussion above) and because it is void the recording of a void deed is itself a void act
and neither creates nor perfects title. California courts have consistently held that no title is created
by a void deed even if the void deed is recorded. Bryce v. O'Brien, 5 Cal.2d 615, 616, 55 P.2d 488
(1936) (“An instrument wholly void, such as a deed in blank, cannot be made the foundation of a
good title, even under the equitable doctrine of bona fide purchaser.”); Trout v. Taylor, 220 Cal.

652, 655–56, 32 P.2d 968 (1934). 12  Thus, because no valid deed was recorded within 15 days of
the date of the sale (the Deed being void), the relation-back rule does not apply.

12 The legislative history accompanying the amendment of section 2924h to provide for relation-back perfection indicates there was a

concern about the validity of foreclosure sales where a bankruptcy petition was filed after the trustee's sale became final but before

the deed could be recorded. The legislative history does not elucidate how the timing of the execution, delivery and acceptance of

the deed fits into this analysis nor disclose any intention to legislatively overrule court rulings that the recordation of a void deed

neither creates nor perfects title. In any event, as long as a trustee's deed is executed, delivered and accepted prepetition, relation-

back perfection of a deed recorded after the petition date (or time) would occur under section 2924h(c).

*439  C. Exception to the Automatic Stay
[15]  11 U.S.C. § 362(b)(24) provides that the automatic stay does not apply to any transfer that
is not avoidable under 11 U.S.C. § 544 and that is not avoidable under 11 U.S.C. § 549. Rancho
Horizon contends that even if the nonjudicial foreclosure sale of the Property occurred after the
petition was filed, the transfer is nevertheless not avoidable under section 549. For this proposition

Rancho Horizon relies upon and cites section 549(c). 13

13 To prevail under 11 U.S.C. § 362(b)(24), Rancho Horizon must show that the transfer is not avoidable under 11 U.S.C. § 544 and is

not avoidable under 11 U.S.C. § 549. Rancho Horizon's arguments in the motion address only section 549 and omit any discussion

of section 544. The Court does not reach Rancho Horizon's failure to address section 544 because of its failure to make out a prima

facie case under section 549.

Section 549(c) prohibits the avoidance of a transfer of an interest in real property to a “good faith
purchaser without knowledge of the commencement of the case and for present fair equivalent
value....” The term “present fair equivalent value” is not defined in section 549(c). The Bankruptcy
Appellate Panel of the Ninth Circuit has held that “present fair equivalent value” is a more stringent
standard than “reasonably equivalent value.” Shaw v. Cnty. of San Bernardino (In re Shaw), 157
B.R. 151, 153–54 (9th Cir. BAP 1993). In Shaw, it was held that property having a proven fair
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market value of $76,000 that was sold at a tax sale for $36,049 was not sold for “present fair
equivalent value.”

In this case, although Rancho Horizon presented evidence that it paid $167,000 for the Property,
it has presented no evidence whatsoever concerning the Property's fair market value or its present

fair equivalent value. 14  As Shaw makes clear, a forced sale of real property at an auction does not
necessarily and in all cases yield a sale at fair market value. Under Rule 6001 of the Federal Rules
of Bankruptcy Procedure, Rancho Horizon has the burden of proof in this matter. In re Major,
218 B.R. 501, 504 (Bankr.W.D.Mo.1998). Rancho Horizon has not carried its burden of proof

(nor, for that matter, has it carried its burden to make out a prima facie case) 15  and therefore its

argument under section 549 fails. 16

14 Exhibit “D” to Rancho Horizon's motion is a “Foreclosure Profile Report” by Foreclosure Radar. This document contains a line item

showing the Property's value to be $242,242. It is far from clear this is admissible evidence of fair market value (and the Court makes

no ruling on its admissibility).

15 11 U.S.C. § 362(g)(1); see Truebro, Inc. v. Plumberex Specialty Prods., Inc. (In re Plumberex Specialty Prods., Inc.), 311 B.R. 551,

557 & n. 11 (Bankr.C.D.Cal.2004).

16 Note that the same analysis applies if the final bid was accepted before, rather than after, the filing of the petition. Irrespective of the

timing of the acceptance of the final bid, the execution, delivery and acceptance of the Deed are all postpetition transactions.

D. Relief From the Stay

1. 11 U.S.C. § 362(d)(1)

Rancho Horizon contends that cause exists to lift the automatic stay because, as of *440  the

petition date, Gonzalez had no right 17  to continued occupancy of the premises. Rancho Horizon
further alleges that it acquired title to the Property prepetition and recorded the Deed within the

requisite period. 18

17 As a technical matter, the right to occupancy of the Property resides in Gonzalez's bankruptcy estate, not Gonzalez. The right to

possession of the Property passed to Gonzalez's bankruptcy estate upon the commencement of the case. 11 U.S.C. § 541(a)(1).

Because this distinction generally is not germane to the issues before the Court, “Gonzalez” will be used to refer to “Gonzalez's

bankruptcy estate” where the context so requires.

18 Notice of Motion and Motion For Relief From the Automatic Stay or For Order Confirming That the Automatic Stay Does Not Apply

Under 11 U.S.C. § 362(l ) (with supporting declarations) by Movant Rancho Horizon, LLC at 3 (filed May 24, 2011).

However, as discussed above, Rancho Horizon did not acquire legal title, either prepetition or on
or after the petition date. Moreover, Gonzalez remains in possession of the Property.

[16]  Rancho Horizon's failure to acquire title precludes it from obtaining relief under California's
unlawful detainer laws. Section 1161a of the California Code of Civil Procedure allows a
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purchaser at a nonjudicial foreclosure sale to commence an unlawful detainer action against a
holdover trustor-former owner, but only if “title under the sale has been duly perfected.” Cal.
Civ. P. § 1161a(b)(3); Higgins v. Coyne, 75 Cal.App.2d 69, 72–73, 170 P.2d 25 (Ct.App.1946).
Consequently, Rancho Horizon, having failed to acquire title or to perfect title, cannot satisfy
applicable requirements of California law for maintaining an unlawful detainer action against
Gonzalez. This essential fact militates against a finding that cause exists to lift the stay to permit
Rancho Horizon to initiate or continue an unlawful detainer action.

By the same token, Gonzalez, being in possession of the Property, has a protected right under

California law to remain in possession. 19  California's forcible entry and detainer laws protect
Gonzalez's right to peaceful and undisturbed possession of the Property. Cal. Civ. P.Code §§ 1159–
1179a.

19 Note in this context that it would not be correct to state that Gonzalez only has “bare legal title” to the Property. On the contrary,

Gonzalez has both legal title and possession. This is not a mere quibble. The law has long protected possession, and the right to

remain in possession of property is an important right independent of actual title. 2 Frederick Pollock & Frederic Maitland, History

of English Law 29–80 (2d ed. 1899).

[17]  [18]  If Rancho Horizon did not acquire legal title to the Property, did it acquire equitable
title? Under the doctrine of equitable conversion, a buyer under an agreement for the sale of
real property acquires equitable title at the time of the agreement's execution. Estate of Dwyer,
159 Cal. 664, 675, 115 P. 235 (1911); Estate of Reid, 26 Cal.App.2d 362, 367–68, 79 P.2d 451
(Ct.App.1938). However, equitable conversion presupposes the existence of a written agreement
for the sale of real property that satisfies the requirements of section 1971 of the California Code
of Civil Procedure. Section 1971 provides as follows:

§ 1971 Grant of Interest or Estate in Land

No estate or interest in real property, other than for leases for a term not exceeding one year,
nor any power over or concerning it, or in any manner relating thereto, can be created, granted,
assigned, surrendered, or declared, otherwise than by operation of law, or a *441  conveyance or
other instrument in writing, subscribed by the party creating, granting, assigning, surrendering,
or declaring the same, or by the party's lawful agent thereunto authorized by writing.

In the absence of an agreement satisfying section 1971, the plain language of section 1971 cuts

off a buyer's acquisition of equitable title. 20

20 Although part performance can take an unwritten contract for the sale of land out of the statute of frauds, payment of the whole of

the purchase price, even if it occurred here, is not sufficient part performance. Woerner v. Woerner, 171 Cal. 298, 300–01, 152 P.

919 (1915); 1 Witkin, Summary of California Law § 404 (10th ed. 2005).

Rancho Horizon has offered no evidence as to any written agreement (other than the Deed itself)
creating, granting or assigning any interest (legal or equitable) in the Property that satisfies the
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requirements of section 1971 of the California Code of Civil Procedure (or, for that matter,
section 1091 of the California Civil Code) and therefore cannot rely upon the doctrine of equitable
conversion to establish an equitable interest in the Property.

To summarize, Rancho Horizon has neither legal nor equitable title to the Property. It seeks relief
from the automatic stay to commence an unlawful detainer proceeding against Gonzalez but,
lacking legal title, could not prevail in such an action under California law if it were brought (as
the analysis above indicates). As between Gonzalez and Rancho Horizon, Gonzalez has the right
to possess the Property and Rancho Horizon has no such right at this time. If Rancho Horizon
were to oust Gonzalez from possession, Gonzalez would have the right under California law to
the assistance of the California courts in ousting Rancho Horizon and restoring his possession.

For the foregoing reasons, “cause” does not exist such as would warrant granting relief from the
stay under section 362(d)(1).

2. 11 U.S.C. § 362(d)(4)

[19]  Rancho Horizon also seeks relief from the automatic stay under section 362(d)(4),
contending that the Court should find that the filing of Gonzalez's petition was part of a scheme to

hinder, delay or [and] 21  defraud creditors that involved the transfer of all or part ownership in the
Property without the consent of the secured creditor or court approval. In support of this aspect of
its motion, Rancho Horizon asserts that Gonzalez's co-owner of the Property, Mario Jimenez, filed
a chapter 7 petition in bankruptcy case number 6:10–bk–24074–CB on May 10, 2010 and that
relief from stay was granted in connection with this proceeding. (According to Rancho Horizon,
Jimenez received a discharge on August 26, 2010, a fact that is confirmed by the Court's records).
Also noteworthy is evidence that Jimenez recorded a Quitclaim Deed on April 26, 2010, conveying
the Property to himself and Gonzalez. Furthermore, Jimenez and Gonzalez conveyed the Property
to themselves and Soledad G. Espinoza and Maria de Jesus Gonzalez on February 24, 2011 in
what would appear on its face to be an unauthorized postpetition transaction.

21 See footnote 4, supra.

The ambit of section 362(d)(4) was previously addressed by this Court in In re Duncan & Forbes
Development, Inc., 368 B.R. 27 (Bankr.C.D.Cal.2006). In that case, the Court held that relief under
section 362(d)(4)(A) is predicated upon a showing of the following seven elements: (1) the movant
holds a security interest in the real property at issue; (2) the filing of the petition was part of a
scheme; (3) one *442  purpose of the scheme was to hinder creditors; (4) a second purpose of
the scheme was to delay creditors; (5) a third purpose of the plan was to defraud creditors; (6)
the scheme involved a transfer of all or part ownership in real property without consent of the
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secured creditor or court approval; (7) the creditor had a right to consent to the transfer (without
court approval). Id. at 31–32.

By parallel reasoning, relief under section 362(d)(4)(B) would require a showing of elements
(1) through (5) above and a sixth element, namely, that there were multiple bankruptcy filings
affecting the subject real property.

Rancho Horizon arguably has demonstrated that there have occurred multiple 22  bankruptcy filings
with respect to the Property.

22 The word “multiple” is defined in Webster's Ninth New Collegiate Dictionary as “something in units of more than one or two.” The

bankruptcy filings affecting the Property have been in more than units of one (i.e., there have been two bankruptcy filings affecting

the Property) but not more than units of two. The Court assumes without deciding that two bankruptcy filings with respect to the

Property satisfies the requirement of the statute that “multiple” bankruptcy filings have occurred.

Rancho Horizon fails to satisfy the first element because it has neither legal title nor equitable title
to the Property nor any interest in the Property as a secured creditor.

[20]  [21]  The fifth element of the analysis under both section 362(d)(4)(A) and section 362(d)
(4)(B) requires the movant to make out at least a prima facie case that a purpose of the scheme
was to defraud creditors. As this Court pointed out in Duncan & Forbes Development, a scheme
to defraud differs from a scheme to hinder and delay. A scheme to defraud creditors requires an
intent to defraud, “an intent not to pay them at all.” 368 B.R. at 36; see In re Poissant, 405 B.R.
267, 273–74 (Bankr.N.D.Ohio 2009).

Rancho Horizon has failed to present any evidence that Gonzalez or Jimenez had an intent
not to pay their creditors. The fact that two bankruptcy filings have occurred with respect to
the Property and that an interest in the Property has been conveyed twice within a one-year
time span perhaps is evidence of an intent to hinder or delay creditors but does not support the
conclusion that these transactions are part of a scheme to defraud creditors. As in Duncan &
Forbes Development, the secured creditor who was the beneficiary under the deed of trust on the
Property (i.e., OneWestBank FSB) was required to deal with Jimenez's and Gonzalez's bankruptcy
cases but fully retained its right to be paid from its collateral. Like OneWestBank FSB, Rancho
Horizon is required to deal with Gonzalez's bankruptcy proceeding, but that does not mean that
Rancho Horizon has been defrauded. In short, there is simply no evidence that any creditor has
been defrauded or that there was an intent to defraud any creditor.

Because Rancho Horizon has failed to make a prima facie showing of the first and fifth elements
under Duncan & Forbes Development, the Court concludes that Rancho Horizon is not entitled
to relief from stay under section 362(d)(4).

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012130180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_9d7c00002f824
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_49e70000e4864
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_9d7c00002f824
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_9d7c00002f824
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012130180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012130180&pubNum=164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_36
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018868603&pubNum=164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_273
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018868603&pubNum=164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_273
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012130180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012130180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012130180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_20c3000034ad5


In re Gonzalez, 456 B.R. 429 (2011)

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 20

E. Annulment of the Stay
[22]  [23]  [24]  Rancho Horizon seeks annulment of the stay. If granted, such relief would be
retroactive in nature. Lone Star Security & Video Inc. v. Gurrola (In re Gurrola), 328 B.R. 158,
172 (9th Cir. BAP 2005). Generally, annulment of the stay is the exception rather than the rule,

and *443  should be granted only in unique and compelling circumstances 23  since the violator is
essentially asking the court to exercise its equitable powers and balance the equities between the
parties. Shaw v. Ehrlich, 294 B.R. 260, 272 (W.D.Va.2003), aff'd sub. nom. Wiencko v. Ehrlich (In
re Wiencko), 99 Fed.Appx. 466 (4th Cir.2004); First Am. Title Ins. Co. v. Lett (In re Lett), 238 B.R.
167, 195 (Bankr.W.D.Mo.1999), aff'd, 1 Fed.Appx. 599 (8th Cir.2001). In balancing the equities,
the significance of the automatic stay weighs heavily against the party seeking annulment. Moore
v. U.S. Dept. of Hous. & Urban Dev. (In re Moore), 350 B.R. 650, 655 (Bankr.W.D.Va.2006).
A valid factor upon which a bankruptcy court may rely in deciding whether to grant annulment
is whether relief from stay would have been granted if the movant had applied for such relief
prior to the time of performing the acts that violated the stay. Nat'l. Envtl. Waste Corp. v. City of
Riverside (In re Nat'l Envtl. Waste Corp.), 129 F.3d 1052, 1056 (9th Cir.1997); In re Kissinger,
72 F.3d at 109.

23 The United States Court of Appeals for the Ninth Circuit has determined that retroactive annulment should be granted only in extreme

circumstances. Mataya v. Kissinger (In re Kissinger), 72 F.3d 107, 109 (9th Cir.1995).

[25]  Under these standards Rancho Horizon's request for annulment fails. If Rancho Horizon
hypothetically had moved for relief from the automatic stay within minutes or seconds after
Gonzalez filed his bankruptcy petition, relief from stay would have been denied for all the reasons
set forth in this Memorandum Decision and Order. The Court would not have permitted Quality
Loan Service to issue the Deed to Rancho Horizon nor would the Court have permitted Rancho
Horizon to record the Deed. Annulment probably would be warranted if, prior to the filing of the
bankruptcy petition, Quality Loan Service had executed and delivered the Deed to Rancho Horizon
and Rancho Horizon had accepted the Deed. However, those are not the facts in this case.

[26]  [27]  The request for annulment also fails here because of Rancho Horizon's subsequent
conduct in moving for relief in this Court. Rancho Horizon has played fast and loose with the
facts in a series of declarations, each of which was executed under penalty of perjury. Knowing
full well the importance of the precise timing of the acceptance of the final bid, Rancho Horizon
first filed a declaration asserting that the sale occurred at “approximately 8:00 a.m.” on February
22, 2011. This declaration was filed on April 15, 2011. Next, Rancho Horizon filed a declaration
stating that “[t]he property was in fact auctioned at 10:00 a.m. on February 22, 2011” (emphasis
added). This declaration was filed on May 24, 2011. Finally, on June 29, 2011, Rancho Horizon
filed the Declaration of Sara Monell, stating that “the auction closed at 1:27 p.m. in the afternoon
of February 22, 2011.” Whether what transpired in this case was the knowing and intentional use
of false declarations or merely a disregard for candor and the truth during the preparation and filing
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of declarations is not an issue the Court need determine at this time. Suffice it to say that a party
who seeks annulment has a duty of candor to the court and a corollary duty to investigate the truth
of statements prior to including them in a sworn declaration. Cf. Fed. R. Bankr.P. 9011(b). It is
a longstanding maxim of equity that “one who comes into equity must come with clean hands.”
Equity generally required a connection between the subject matter in controversy and the party's
wrongdoing. Such a connection is present here. A party who seeks annulment to *444  validate
postpetition actions and does so through the use of declarations that are either knowingly and
intentionally false or made with a disregard for candor and the truth is not entitled to such relief.

CONCLUSION

For the foregoing reasons, IT IS ORDERED that Rancho Horizon's motion for relief from the
automatic stay is denied with prejudice.

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRBPR9011&originatingDoc=I645aacf0be7511e0bff4854fb99771ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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1  Unless otherwise indicated, all chapter, section and rule
references are to the Bankruptcy Code, 11 U.S.C. §§ 101-1532, and
to the Federal Rules of Bankruptcy Procedure, Rules 1001-9037. 
Civil Rule references are to the Federal Rules of Civil Procedure
1-86.

2  For brevity, we abbreviate Cal. Code Civ. Proc. as CCCP.
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PAPPAS, Bankruptcy Judge:

Creditor Heritage Pacific Financial, LLC (“Heritage”) appeals

the decisions of the bankruptcy court: (1) granting a summary

judgment dismissing Heritage’s § 523(a)(2) complaint against

chapter 71 debtor Jesus Edgar Montano (“Montano”) because

enforcement of its claim was barred by Cal. Code Civ. Proc. § 726

(f) and (g);2 and (2) after initially denying the motion, on

reconsideration, granting Montano’s request for an award of

attorneys fees and costs.  We AFFIRM.

FACTS

Montano is a native of El Salvador, with limited spoken

English language skills, and no ability to read or write English. 

In November 2006, Montano purchased a house in Oakland, California

(the “Property”).  To obtain financing, he contacted a mortgage

broker who, according to Montano, collected his financial

information in a conversation over the phone and then later

incorporated it into a Universal Residential Loan Application

(Form 1003) (the “URLA”).  The record is not clear when this

telephone conversation took place, or how WMC Mortgage Corporation

(“WMC”), the eventual lender, was contacted.  However, the record

shows that WMC was asked by the broker to consider Montano’s

application for a primary loan of $348,750, and a second loan of
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$89,990, to purchase the Property.

Montano’s loan requests were approved by WMC.  On November

22, 2006, Montano appeared before a notary to complete the

paperwork for the loan applications.  At that time, he signed the

URLA, the notes for the two loans, and separate deeds of trust

securing each loan.  Significantly, Montano initialed each page of

the URLA, except for the page which contained specific information

regarding the income he purportedly received from wages and self-

employment.  

The parties agree that the URLA contained incorrect

information about Montano’s income.  The URLA stated that Montano

received a total of $8,090 per month, $3,500 of which were wages

he earned working as an auto detailer at a local dealership, and

the remainder as income generated from his supposed business,

Montano Moving Services.  Although Montano was in fact employed at

the auto dealership at the time of applying for the loans to

purchase the Property, Montano maintains that he was never self-

employed, nor that he received any income from Montano Moving

Services.

There are other documents that Heritage asserts were

contained in Montano’s loan application materials submitted to

WMC:  (1) separate letters of reference from Joel Rendon, Marta

Madriz and Vantu Tran, each stating that they were happy with the

moving services supposedly provided by Montano; (2) copies of two

Craigslist internet advertisements for Montano Moving Services;

and (3) a letter from Guadalupe Perez, on the letterhead of “Perez

Income Tax,” indicating that she had provided accounting services

for Montano and Montano Moving Services for the previous three
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the closing of the loan transactions.  WMC refers to its December
4, 2006 actions as “settlement of the loan.”  We assume that the
funds were disbursed on or after this settlement.
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years.  Montano alleges that these documents were all forgeries

created without his knowledge by Joel Rendon, an employee of the

loan broker.

The Montano loan application file also contained WMC’s

prefunding audit forms signed by Jonathan Cobb on November 30,

2006.  One such form relates to Montano’s self-employment; it

indicates that Cobb “spoke with tax preparer.  He verified that he

has filed schedule C tax info for the borrower for the last 3

years.”  The second form relates to employment verification.  Cobb

supposedly spoke with the human resources manager for the auto

dealership and verified that Montano was employed there.  There is

no indication on either form that the income amounts shown in the

loan application were verified to be accurate. 

WMC approved both of Montano’s loans on December 4, 2006.3 

Montano resided at the Property purchased with the loans for

seven months, until about June 2007.  After making only five

payments on the loans, he defaulted on the primary loan and, on

July 17, 2007, WMC filed a notice of default to foreclose the

first priority deed of trust.  A trustee’s sale occurred, and the

Property was sold on October 22, 2007.  The now-unsecured second

loan note was purchased by Heritage on January 20, 2009. 

Heritage alleges that, only after purchasing the second loan

note, it discovered that Montano had misrepresented his income on

the URLA.  Heritage filed a complaint in Alameda County Superior

Court in April 2010, alleging that Montano obtained the second
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4  The Honorable Dennis Montali presided at the hearing on
March 25, 2011, and  ruled on the motion.  The adversary
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Lafferty, who entered the orders at issue in this appeal.
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loan by fraud. 

Montano filed a chapter 7 bankruptcy petition on October 13,

2010.  His schedule F lists a debt for $89,990.00 owed to Heritage

for the second mortgage loan.

Heritage commenced the adversary proceeding giving rise to

this appeal on January 9, 2011.  In its complaint, Heritage asked

the bankruptcy court to determine that its $89,990.00 claim

against Montano based upon the second loan note was excepted from

discharge for fraud under § 523(a)(2)(A) and (B).  According to

Heritage, Montano knew that the URLA and supporting documentation

he submitted to WMC to obtain the loans were materially false. 

Montano’s initial response to the complaint was a motion to

dismiss under Civil Rule 12(b)(5) and (6), filed on February 17,

2011, and amended on February 25, 2011.  In the motion, Montano

challenged Heritage’s right to relief because the complaint failed

to establish Heritage’s status as a creditor.  Further, Montano

argued that Heritage had not pled sufficient facts to support an

exception to discharge under either § 523(a)(2)(A) or (B).  Also

on February 25, 2011, Montano filed a cross-complaint against

Heritage seeking to recover his attorneys fees and costs incurred

in the adversary proceeding under § 523(d). 

A hearing on Montano’s dismissal motion was conducted on

March 25, 2011.  After hearing from the parties, the bankruptcy

court4 denied Montano’s motion to dismiss, ruling, among other

things, that Heritage had pled sufficient facts to state a claim
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5  The bankruptcy court did not address Heritage’s claim
under § 523(a)(2)(B).  This is curious since Heritage’s theory is
that Montano obtained the loan through use of a fraudulent loan
application and supporting written materials concerning his
financial condition, a claim governed exclusively by
§ 523(a)(2)(B).  By its terms, § 523(a)(2)(A) excludes “a
statement respecting the debtor’s or an insider’s financial
condition.”  By contrast, § 523(a)(2)(B)(ii) explicitly requires
such a written statement.  Tallant v. Kaufman (In re Tallant), 218
B.R. 58, 69 (9th Cir. BAP 1998).

At oral argument before the Panel, Heritage clarified that it
has abandoned its claim under § 523(a)(2)(A) and proceeded in the
bankruptcy court and this appeal solely under § 523(a)(2)(B).
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under § 523(a)(2)(A) plausible on its face.5  Although Montano’s

cross-claim seeking recovery of attorneys fees under § 523(d) was

not addressed at that hearing, the court made extensive comments

regarding the challenges Heritage would face in establishing that

it had substantial justification for prosecuting the adversary

proceeding against Montano:

The original lender has to show or you for Heritage have
to show that the original lender justifiably relied in
this case, not what some expert says some hypothetical
lender would normally do. . . .  How are you going to
prove it [?]  And I’m not hearing a very good answer. .
. .  But I also would like to be practical too and not
waste time if at the end of the day you simply don’t
have a case to prove. . . .  If we start with the fact
that the original lender is defunct and whoever made a
decision at the original lender is nowhere to be found. 
But the law of the [Boyajian] case makes it abundantly
clear that you [have] got to show who made the reliance
and who was defrauded.  Not your client.  So I don’t
know how you are going to prove it.

Hr’g Tr. 7:9–8:9, March 25, 2011.

After considerable sparring in discovery disputes, Montano

filed a motion for summary judgment on February 21, 2012. 

Montano’s motion was founded on his arguments that:  (1)

enforcement of Heritage’s claim was barred by the statute of

limitations; (2) the claim was barred by California’s one-action
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rule; (3) the claim was barred by California’s anti-deficiency

statutes; (4) the claim should be dismissed because Heritage had

not established that it was the real party in interest; (5)

Heritage was not properly assigned the claim; and (6) Heritage

could not establish that any fraud occurred. 

Heritage responded to the summary judgment motion on March 1

and 7, 2012.  In addition to some procedural arguments regarding

timeliness of Montano’s motion under the local rules, Heritage

countered Montano’s arguments, contending that: (1) its claim was

not time-barred because the statute of limitations did not begin

to run until the foreclosure occurred; (2) neither the one-action

rule nor the anti-deficiency statutes apply to a claim against a

borrower for fraud; (3) CCCP § 726(a) does not apply to “sold-out”

junior lienholders; (4) Heritage is the valid holder of the note

on the second mortgage loan; and (5) WMC had complied with

industry standards for determining Montano’s creditworthiness in

relying on the URLA and supporting documents.  Attached to

Heritage’s response was a declaration of Mark G. Scheuerman,

offered as an expert witness, who stated that, in his opinion, WMC

abided by the general standards of practices and customs in the

lending industry in determining a borrower’s creditworthiness at

the time of the loans.  Also attached was a declaration of Diane

Taylor that had been prepared for an unrelated state court case,

identifying her as “assistant secretary” of WMC Mortgage, LLC, the

successor to WMC.  Taylor declared that “WMC relied on the

information provided by an applicant-borrower in his/her loan

application through all stages of the underwriting process.” 

Lengthy hearings on the summary judgment motion took place on
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April 11 and 23, 2012.  As shown in the transcripts, all issues

raised by the parties were addressed by counsel, and the

bankruptcy court actively engaged in discussions with them.  At

the conclusion of the hearings, the court explained the reasons

for its decision:

I am convinced that [CCCP §§] 726(f) and (g) apply to
this situation and on that basis I’m going to grant the
motion for summary judgment. . . .  On this set of
facts, I’m concluding that this was owner-occupied
property and I’m also concluding that the amount of the
debt falls within the prohibition [of § 726(g)].  I’m
aware of the argument that perhaps the Legislature meant
something else in terms of what the aggregate debt would
be, but that is not what the statute says.  It’s
something that easily could have been expressed as such
and easily, frankly, could have been corrected
thereafter but it hasn’t been.  So I’m dealing with the
statute as I believe it to be. . . .  I am not accepting
the proposition that [§] 726(f) and (g) simply parallel
some other doctrine of allowing fraud claims against
borrowers.  I see nothing in the way the statute is
drafted or the words of the [Legislative History] to
indicate that. . . .  I’m determining that summary
judgment is appropriate on the grounds of the
applicability of sections 726(f) and (g) in this case. 
I think many other arguments were made are of some
interest, and obviously a lot of time and effort went
into those arguments.  But because this disposes of the
matter, I’m going to leave it at that.

Hr’g Tr. 107:18–108:22, April 23, 2012.  In response to a query by

Montano’s counsel noting that “we had moved for fees under [§]

523(d) and that the debt remains discharged, it was a consumer

debt, and the complaint was brought without a reasonable basis in

law,” the bankruptcy court responded, “I’m denying that.  I think

those are close questions.  I’m denying that.”  Hr’g Tr. 109:4-9,

April 23, 2012.  

On June 5, 2012, the bankruptcy court entered an Order on

Defendant’s Motion for Summary Judgment (the “Summary Judgment

Order”), granting the motion “on the basis that the [Heritage]
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claim is barred by California Code [of Civil Procedure §] 726(f)

and (g) for the reasons orally stated on the record.” 

On June 19, 2012, Montano filed a motion for reconsideration. 

In it, Montano argued that it was legal error for the bankruptcy

court to deny his § 523(d) motion for an award of attorneys fees

and costs without making appropriate findings, especially where

Heritage could not show substantial justification for prosecuting

the adversary proceeding.  Heritage responded to this motion on

July 18, 2012, arguing that Montano was merely rearguing issues

that were previously raised in the summary judgment proceedings. 

Heritage further asserted that its complaint against Montano was

substantially justified by the facts and the law. 

At an initial hearing on the motion for reconsideration on

August 1, 2012, the bankruptcy court directed the parties to

submit additional briefing on whether Heritage’s action against

Montano was substantially justified at all stages of the case.  At

the continued hearing on September 5, 2012, after hearing more

argument from counsel, the bankruptcy court noted that it had

disposed of summary judgment by ruling on only one ground: that

CCCP §§ 726(f) and (g) barred Heritage from asserting its fraud

claim against Montano.  While the court acknowledged that it had

not reached Montano’s other arguments regarding standing,

assignability of the note, Montano’s lack of intent to deceive, or

Heritage’s reliance on the loan application income information,

the court concluded that,

the right analysis for [§] 523(d) is to go back and see
if there were facts and law on [Heritage’s] side, even
though I didn’t reach them in disposing of the summary
judgment motion.  I think once I have a request under
[§] 523(d), that’s what I’m supposed to do, and frankly
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is what I didn’t do at the end of the hearing because I
was focusing on what I did decide.

Hr’g Tr. 41:2–9, September 5, 2012.

After next hearing arguments from counsel regarding

Heritage’s position at each stage of the litigation regarding the

elements of fraud, the bankruptcy court focused on one necessary

element of Heritage’s fraud claim, reliance, and questioned

whether Heritage had met its burden of showing that WMC had

actually relied on the income representations in the loan

application materials submitted by Montano.  The court then

reminded Heritage of the court’s earlier admonition at the hearing

on the dismissal motion that Heritage would face a significant

hurdle to establish actual reliance by a defunct lender.

Heritage had submitted three declarations to support its

position that WMC had actually relied on the misrepresentations

allegedly made by Montano in approving the loans, in which: Mr.

Ganter, Heritage’s in-house counsel, described his investigation

of Montano’s alleged statements; Mr. Scheuerman, an expert

witness, opined that WMC met industry standards for determining

creditworthiness; and Ms. Taylor, an assistant secretary in the

successor business to WMC, stated that WMC relied on the income

assertions in the loan application at all stages of the loan

process.

The bankruptcy court rejected Heritage’s showing.  It noted

that the Ganter declaration simply did not address whether WMC

relied on the URLA and that, additionally, Montano had pointed out

several inconsistencies in Ganter’s statements.  The Scheuerman

declaration, according to the court, “helps me decide whether
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something meets an industry standard or not.  So he’s not talking

about actual reliance [by WMC].”  Hr’g Tr. 43:5-6, September 5,

2012.  

The bankruptcy court expressed befuddlement regarding the

Taylor declaration: “I couldn’t tell who she was from the

declaration, frankly.  I couldn’t tell how she’d have any

knowledge of the issue.  She didn’t identify . . . the person who

looked at [the URLA], and what she said was so completely

conclusory.”  Id. at 43:8-13.  The court concluded:

I am granting the motion for reconsideration to the
extent that it put into issue the elements under [§]
523(a)(2)(B) that were set forth in the motion for
summary judgment.  Those directly included the reliance
element.  The predicate for any reliance element is that
there was actual reliance by a person, and I’m finding
that that simply was not demonstrated, and its not a
credibility issue.  The declarations simply didn’t go to
the subject in any meaningful way.

Id. at 45:3-11.

An order granting the motion for reconsideration, and

awarding attorneys fees and costs under § 523(d) to Montano, was

entered on September 27, 2012 (the “Reconsideration Order”).6 

Following entry of a final judgment in the adversary proceeding on

October 22, 2012, Heritage filed a timely appeal regarding both

the Summary Judgment Order and Reconsideration Order, on November

2, 2012.

JURISDICTION

The bankruptcy court had jurisdiction under 28 U.S.C. §§ 1334

and 157(b)(2)(A) and (I).  We have jurisdiction under 28 U.S.C.

§ 158.
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ISSUES

Whether the bankruptcy court erred in granting Montano’s

motion for summary judgment against Heritage because CCCP § 726

barred enforcement of Heritage’s claim against Montano.

Whether the bankruptcy court abused its discretion in

reconsidering its earlier order denying an award of attorneys fees

and costs to Montano and then granting that award under § 523(d).

STANDARDS OF REVIEW

We review de novo the bankruptcy court’s grant of summary

judgment.  SNTL Corp. v. Ctr. Ins. Co. (In re SNTL Corp.), 571

F.3d 826, 834 (9th Cir. 2009).  The bankruptcy court’s

interpretation of state law is also reviewed de novo.  Lahoti v.

Vericheck, 636 F.3d 501, 505 (9th Cir. 2011).

We review decisions regarding relief from judgment under

Rules 9024 and 9023, which incorporate Civil Rules 60(b)(1) and

59(e), for abuse of discretion.  Bateman v. U.S. Postal Serv., 231

F.3d 1220, 1223 (9th Cir. 2000); Morris v. Peralta (In re

Peralta), 317 B.R. 381, 385 (9th Cir. BAP 2004).

A bankruptcy court’s order awarding attorneys fees and costs

under § 523(d) is reviewed for abuse of discretion.  First Card v.

Hunt (In re Hunt), 238 F.3d 1098, 1101 (9th Cir. 2001) (adopting

the BAP’s standard of review of § 523(d) announced in First Card

v. Carolan (In re Carolan), 204 B.R. 980, 984 (9th Cir. BAP

1996)).  Under this standard of review, we first “determine de

novo whether the [bankruptcy] court identified the correct legal

rule to apply to the relief requested.”  United States v. Hinkson,

585 F.3d 1247, 1262 (9th Cir. 2009) (en banc).  And if the

bankruptcy court identified the correct legal rule, we then
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determine under the clearly erroneous standard whether its factual

findings and its application of the facts to the relevant law

were: “(1) illogical, (2) implausible, or (3) without support in

inferences that may be drawn from the facts in the record.”  Id.

(internal quotation marks omitted).

DISCUSSION

I.

The bankruptcy court did not err in granting Montano’s
motion for summary judgment against Heritage because
CCCP § 726 barred enforcement of Heritage’s claim
against Montano.

In the bankruptcy court, Heritage sought a § 523(a)(2)(B)

exception to Montano’s discharge because, Heritage alleged, the

loan application and other materials Montano submitted to WMC to

obtain the second mortgage loan contained fraudulent information. 

The bankruptcy court granted summary judgment to Montano, and

dismissed Heritage’s exception to discharge claim, a ruling

Heritage challenges in this appeal.  This discharge exception

provides:

§ 523.  Exceptions to discharge 

(a) A discharge under section 727 . . . of this title
does not discharge an individual debtor from any debt
. . . 

(2) for money, property, services, or an extension,
renewal, or refinancing of credit, to the extent
obtained, by . . .

     (B) use of a statement in writing — 

         (i) that is materially false;
         (ii) respecting the debtor’s or an

insider’s financial condition;
         (iii) on which the creditor to whom the

debtor is liable for such money,
property, services, or credit
reasonably relied; and
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7  Of course, Heritage did not loan any money to Montano; its 
claim against him stems from its acquisition of the second note
from the original lender, WMC, after the foreclosure of the
primary loan mortgage.  Ninth Circuit case law establishes that
Heritage may stand in the shoes of WMC and may pursue an exception
to discharge under such circumstances, but only if it can
establish that Montano, with the intent to deceive, used a
materially false written statement to obtain the loan from WMC,
and that WMC reasonably relied upon that statement.  Boyajian v.
New Falls Corp. (In re Boyajian), 564 F.3d 1088, 1093 (9th Cir.
2009) (affirming the BAP’s reasoning in New Falls Corp. v.
Boyajian (In re Boyajian), 367 B.R. 138, 148 (9th Cir. BAP 2007)). 
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         (iv) that the debtor caused to be made or
published with intent to deceive[.]7

 

Summary judgment may be granted “if the movant shows that

there is no genuine issue as to any material fact and that the

movant is entitled to judgment as a matter of law.”  Civil Rule

56(a), incorporated by Rule 7056; Barboza v. New Form, Inc. (In re

Barboza), 545 F.3d 702, 707 (9th Cir. 2008).  Where only a

question of law is at issue, summary judgment is proper.  

Asuncion v. U.S. Immigration & Naturalization Serv., 427 F.2d.

523, 524 (9th Cir. 1970). 

Here, the bankruptcy court determined that, as a matter of

law, enforcement of Heritage’s claim against Montano was barred

under applicable state law, CCCP § 726(f) and (g).  The court

announced its decision on summary judgment at the hearing on

September 5, 2012:

On this set of facts, I’m concluding that this was
owner-occupied property and I’m also concluding that the
amount of the debt falls within the prohibition [of CCCP
§ 726(g)]. It’s $89,000 some-odd worth of debt. I’m
aware of the argument that perhaps the Legislature meant
something else in terms of what the aggregate debt would
be, but that is not what the statute says.  It’s
something that really could have been expressed as such
and easily, frankly, could have been corrected
thereafter, but it hasn’t been.  So I’m dealing with the
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statute as I believe it to be. . . .  I’m determining
that summary judgment is appropriate on the grounds of
the applicability of Sections 726(f) and (g) in this
case.

Hr’g Tr. 107:19–108:21, September 5, 2012. 

We agree with the bankruptcy court that the state statutory

provisions are dispositive of the issues on appeal and, therefore,

we affirm the bankruptcy court’s decision to grant summary

judgment dismissing Heritage’s exception to discharge claim. 

In construing the state statutes in this case, we are mindful

of the instructions of the California Supreme Court that we are to

look to the statutes’ plain meaning.  Bonnell v. Medical Bd., 82

P.3d 740, 743 (Cal. 2003).  When interpreting a statute, we must

discover the intent of the legislature to give effect to its

purpose, being careful to give the statute’s words their “plain,

commonsense meaning.”  Kavanaugh v. W. Sonoma Cnty. Union High

School, 62 P.3d 54, 59 (Cal. 2003).  If the language of the

statute is not ambiguous, the plain meaning controls and resort to

extrinsic sources to determine the Legislature’s intent is

unnecessary.  Id.  When the statutory language is unambiguous, “we

presume the Legislature meant what it said and the plain meaning

of the statute governs.”  Diamond Multimedia Sys., Inc. v. Super.

Ct., 968 P.2d 539, 546 (Cal. 1999).

The parties to this appeal have not argued that CCCP § 726(f)

and (g) are ambiguous.  Instead, they seem to agree that the

statutory language should be viewed as parts of an interconnected

series of laws laying out the rules for collection of deficiencies

resulting from mortgage and trust deed foreclosure sales, and the

exceptions to those rules.  In this respect, the parties are
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correct — no laws should be considered in isolation.  Rather, we

must “interpret the statute[s] as a whole, so as to make sense of

the entire statutory scheme.”  Carrisales v. Dep’t of Corrections,

988 P.2d 1083, 1085 (Cal. 1999).  However, the process is somewhat

challenging in this context, given the maze of elaborate and

interrelated foreclosure and antideficiency statutes in California

relating to the enforcement of obligations secured by interests in

real property.  Alliance Mortg. Co. v. Rothwell, 900 P.2d 601, 611

(Cal. 1995); Metropolitan Life Ins. Co. v. Sunnymede Shopping Ctr.

(In re Sunnymede Shopping Ctr.), 178 B.R. 809, 815 (9th Cir. BAP

1995) (describing the maze of “statutory protections and

procedures under California law which protect debtors by

restricting the secured creditor’s remedies for debts secured by

mortgages or deeds of trust in real property.”).  We examine this

statutory framework below.

Our analysis begins by acknowledging that, in California, a

lender’s primary, and sometimes only, remedy to collect a loan

secured by a mortgage is to foreclose:

[CCCP] § 726. Form of action . . . (a) There can be but
one form of action for the recovery of any debt or the
enforcement of any right secured by mortgage upon real
property or an estate for years therein, which action
shall be in accordance with the provisions of this
chapter.

Alliance Mortg. Co., 900 P.2d at 611 (only form of action for

recovery of any debt or enforcement of any rights secured by a

mortgage or deed of trust is action for foreclosure); Bank of

Cal., N.A. v. Leone, 37 Cal. App.3d 444, 447 (Cal. Ct. App. 1974)

(“For the purposes of [CCCP § 726(a)], a deed of trust is treated

as a mortgage.”).
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8  “(b) The decree for the foreclosure of a mortgage or deed
of trust secured by real property or estate for years therein
shall declare the amount of the indebtedness or right so secured
and, unless judgment for any deficiency there may be between the
sale price and the amount due with costs is waived by the judgment
creditor or a deficiency judgment is prohibited by Section 580b,
shall determine the personal liability of any defendant for the
payment of the debt secured by the mortgage or deed of trust and
shall name the defendants against whom a deficiency judgment may
be ordered following the proceedings prescribed in this section
. . . .”  CCCP § 726(b).

9  “Whenever a money judgment is sought for the balance due
upon an obligation for the payment of which a deed of trust or
mortgage with power of sale upon real property or any interest
therein was given as security, following the exercise of the power
of sale in such deed of trust or mortgage, the plaintiff shall set
forth in his or her complaint the entire amount of the
indebtedness which was secured by the deed of trust or mortgage at
the time of sale, the amount for which the real property or
interest therein was sold and the fair market value thereof at the
date of sale and the date of that sale. . . .” CCCP § 580a.
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Of course, a foreclosure may not net the lender sufficient

sale proceeds to satisfy the lender’s claim in full. 

Acknowledging that reality, CCCP § 726(b)8 generally preserves the

lender’s right to pursue a personal judgment against the borrower

for any deficiency, unless that right has been waived by the

creditor, “or a deficiency judgment is prohibited by CCCP § 580b.” 

CCCP § 580a9 prescribes the rules for a deficiency action. 

But, as noted in CCCP § 726(b), CCCP § 580b plainly prohibits a

lender’s right to recover a deficiency judgment for certain types

of indebtedness.  In pertinent part, that statute provides: 

[CCCP] § 580b. Contract for sale; deed of trust or
mortgage; credit transaction; chattel mortgage;
deficiency judgments prohibited

(a) No deficiency judgment shall lie in any event for
the following: . . . (3) Under a deed of trust or
mortgage on a dwelling for not more than four families
given to a lender to secure repayment of a loan which
was in fact used to pay all or part of the purchase
price of that dwelling, occupied entirely or in part by
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10  Operating in tandem, CCCP § 726(a) and CCCP § 580b are
collectively referred to as California’s “antideficiency
statutes.”  There is some authority for the proposition that CCCP
§ 726(a) does not apply to sold-out junior lienors.  Roseleaf
Corp. v. Chierighino, 387 P.2d 97, 100 (Cal. 1963); see also CJA
Corp. v. Trans-Action Fin. Corp., 86 Cal. App.4th 664, 665 (Cal.
Ct. App. 2001) (“an exception to the one action rule has been
recognized in those cases where the security has been lost through
no fault of the creditor”).  In this appeal, Montano concedes that
CCCP § 726(a) may not apply to Heritage.  We conclude,
nevertheless, that CCCP § 580b does apply to all debts arising
from purchase money loans, except, as discussed below, debts
induced by fraud as provided in CCCP §§ 726(f) and (g).
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the purchaser.10

See also Roseleaf, 378 P.2d at 98 (“a creditor’s right to judgment

against debtor for a deficiency may be limited or barred by

section . . . 580b”); Grammercy Inv. Tr. v. Lakemont Homes Nev.,

Inc., 198 Cal. App.4th 903, 911 (Cal. Ct. App. 2011) (waiver by

creditor allowed under CCCP § 726(b)); Prestige Ltd. P’ship v. E.

Bay Car Wash Partners (In re Prestige Ltd. P’ship), 234 F.3d 1108,

1117 (9th Cir. 2000) (holding that CCCP § 580b precludes

deficiency judgments on purchase money notes).

While the one-action rule provides that a lender secured by a

mortgage must foreclose to collect its debt, and CCCP §§ 726(b)

and 580b prescribe rules and prohibitions regarding the recovery

of a deficiency judgment by a lender after foreclosure, CCCP § 726

also contains an important exception to its operation:

(f) Notwithstanding this section or any other provision
of law to the contrary, any person authorized by this
state to make or arrange loans secured by real property
or any successor in interest thereto, that originates,
acquires, or purchases, in whole or in part, any loan
secured directly or collaterally, in whole or in part,
by a mortgage or deed of trust on real property or an
estate for years therein, may bring an action for
recovery of damages, including exemplary damages not to
exceed 50 percent of the actual damages, against a
borrower where the action is based on fraud under
Section 1572 of the Civil Code and the fraudulent



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-19-

conduct by the borrower induced the original lender to
make that loan.

Finally, even though under CCCP § 726(f) the one-action rule

does not bar a creditor’s action to recover damages based on the

fraudulent conduct of the borrower that induced the original

lender to make a loan, that exception is itself subject to an

exception:

[CCCP] § 726(g). 

(g) Subdivision (f) does not apply to loans secured by
single-family, owner-occupied residential real property,
when the property is actually occupied by the borrower
as represented to the lender in order to obtain the loan
and the loan is for an amount of one hundred fifty
thousand dollars ($150,000) or less, as adjusted
annually, commencing on January 1, 1987, to the Consumer
Price Index as published by the United States Department
of Labor.

In sum, then, in California, under CCCP § 726(f), even though

a lender may pursue a borrower for fraud in the inducement of a

loan without regard to the one-action rule in CCCP § 726(a) and

the antideficiency limits in CCCP § 580b, CCCP § 726(g) makes

clear that, with respect to a certain type of loan (i.e., those

secured by “owner-occupied residential real property,” when

actually occupied by the borrower, where “the loan” is for

$150,000 or less), the lender may not pursue the borrower for

fraud.

 CCCP §§ 726(g) applies in this case.  It is undisputed here

that two separate loans were made by WMC to Montano, both of which

were secured by deeds of trust, which Montano used to pay the

purchase price for his acquisition of the Property.  Thus, at

least at the time of loan origination, the deeds of trust granted
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11  A purchase money transaction occurs when “[t]he sum
represented by the note and trust deed was a necessary part of the
purchase price.”  Stockton Sav. & Loan Bank v. Massanet, 114 P.2d
592, 600 (Cal. 1941). 
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by Montano to WMC were purchase money mortgages.11  It also seems

clear that enforcement of the WMC second loan, upon which

Montano’s liability to Heritage is based, was subject to the one-

action rule, and to the antideficiency statutes.  However,

Heritage argues, for several reasons, that its claim against

Montano is not restricted by these statutes.

Heritage notes that its claim against Montano seeks an

exception to discharge to collect on a “sold-out” junior lien.  It 

contends that CCCP § 726(b) would not apply to its action.  But

California case law establishes that the deficiency action bar

allowed under CCCP § 726(b), and subject to CCCP

§ 580b, applies to holders of purchase money second mortgage

loans.  Kurtz v. Calvo, 75 Cal. App.4th 191, 194 (Cal. Ct. App.

1999) (“Section 580b prohibits a deficiency judgment after a

judicial or nonjudicial foreclosure under a trust deed securing a

purchase money loan. For purposes of section 580b, a deficiency

judgment includes a judgment in an action on the note by a

sold-out junior lienholder.”) (Citations omitted.)

Heritage relies upon several cases it believes are at odds

with Calvo.  For example, in Cadlerock v. Lobel, 206 Cal. App.4th

1531, 1541 (Cal. Ct. App. 2012), the court ruled that an assignee

of a junior loan, who was subsequently “sold out” by the senior

lienholder’s nonjudicial foreclosure sale, can pursue the borrower

for a money judgment in the amount of the debt owed.  However,

Cadlerock made its ruling because that case did not involve
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purchase money loans and, thus, CCCP § 580b did not apply: 

Section 580b is inapplicable to the instant case because
the loans at issue were not used as purchase money.
Section 580b “prohibits all deficiency judgments” in
specified real property transactions involving the
provision of purchase money, regardless of whether the
creditor conducts a judicial or nonjudicial foreclosure.
(See In re Marriage of Oropallo (1998) 68 Cal. App.4th
997, 1003, 80 Cal. Rptr. 2d 669.).

Id. at n.2.

In another case cited by Heritage, Nat’l Enters., Inc. v.

Woods, 94 Cal. App.4th 1217, 1226 (Cal. Ct. App. 2001), the court

held that the one-action rule in CCCP § 726(a) did not apply to a

sold-out junior lienholder.  But again in a footnote, the Woods

court acknowledged that CCCP § 580b would be applicable if Woods

were a purchase money mortgage case:

Nor is section 580b applicable here. It bars any
deficiency judgment after foreclosure where the debt is
secured by a purchase money mortgage, which is not at
issue here.

Id. at 1226 n.5.

In Bank of Am. Nat’l Tr. & Sav. Ass’n v. Graves, 51 Cal.

App.4th 607 (Cal. Ct. App. 1996), the court examined the claim of

a creditor who offered a borrower a line of credit secured by a

second trust deed on the property.  The money was not used to

purchase the property.  Id. at 610.  The court explicitly ruled

that the debt in question was the “underlying nonpurchase money

note.”  Id. at 617 (emphasis added).

The parties also disagree whether, for purposes of

CCCP § 580b, a purchase money loan loses that status after a

foreclosure.  Clearly, it does not.  DMC Inc. v. Downey Sav. &

Loan Assn., 99 Cal. App.4th 190, 196 (Cal. Ct. App. 2002) (“The
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12  CCCP § 726(f) internally references Cal. Civ. Code § 1572
for its definition of fraud: “Actual fraud, within the meaning of
this Chapter, consists in any of the following acts, committed by
a party to the contract, or with his connivance, with intent to
deceive another party thereto, or to induce him to enter into the
contract:  1. The suggestion, as a fact, of that which is not
true, by one who does not believe it to be true[.]”
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facts and circumstances that exist at the time the debt is created

determine the character of the obligation as a purchase-money

mortgage.”).  In the final analysis, Heritage has not provided us

with any acceptable authority for its argument that collection of

Montano’s debt is not barred by the antideficiency statute, CCCP §

580b.

Of course, the gravamen of this appeal is Heritage’s

contention that CCCP § 726(f), preserving a lender’s right to

pursue a borrower for damages if fraud was employed to induce the

loan, constitutes an exception to the antideficiency statutes, and

allows it to enforce its claim against Montano.  We agree that,

fairly read, CCCP § 726(f) creates an exception to the general

rule prohibiting deficiency actions under CCCP § 726(b) and makes

§ 580b applicable to purchase money loans.  In other words, when a

loan originator makes a loan secured by a mortgage or deed of

trust on real estate based upon the fraudulent12 conduct of the

borrower to induce the lender to make the loan, the lender may sue

the borrower to recover its damages.  But there is an exception to

this exception, CCCP § 726(g). 

The bankruptcy court concluded that, consistent with CCCP

§ 726(g), this “was owner-occupied property and I’m also

concluding that the amount of the debt falls within the

prohibition [of CCCP § 726(g)].  It’s $89,000 some-odd worth of
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debt.”  Hr’g Tr. 107:19–21, September 5, 2012.  In particular, the

court found, based upon the undisputed facts in the summary

judgment record the parties had submitted, that Montano had

occupied the property:

THE COURT: I would be inclined to find no triable issue
with respect to occupancy.  And I think it — what I’m
looking at is occupancy on the day the loan is made. 
That’s the way I’m reading [CCCP §] 726.  Assuming it
applies at all.

HERITAGE COUNSEL: Well, there is additional information
that we do have that hasn’t been presented . . . that
defendant did not actually reside in the property.

THE COURT: Well, you relied on the deposition, right?

HERITAGE COUNSEL: Yes, that was part of the evidence. 
There’s been more . . .

THE COURT: What was . . . the rest of it?

HERITAGE COUNSEL: There’s been more that’s come to
light.   We did a further investigation.

THE COURT: Well, is that before me today?

HERITAGE COUNSEL: No.

THE COURT:  Okay.

HERITAGE COUNSEL: I would like to make the record right
now.

THE COURT: Well, let’s see if they’re okay with that. 
Ms. Santiago [addressing MONTANO COUNSEL], we’re about
to get a supplemental —

MONTANO COUNSEL: No, your Honor.

THE COURT: All right. Okay. . . .  I’m going to hold you
to the record I have today.

Hr’g Tr. 66:22–67:23, April 19, 2012.  

We agree with the bankruptcy court’s conclusion in this

regard.  The only evidence before the bankruptcy court on

occupancy was the deposition of Montano, in which he testified

that he occupied the Property from the day of the loan approvals. 
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That there may have been other evidence available to Heritage that

had not been submitted is no basis to deny Montano’s motion for

summary judgment.

The bankruptcy court’s other important conclusion was that

the amount of the loan to Montano that Heritage sought to enforce,

$89,000, fell within the dollar limitations in § 726(g):

I’m aware of the argument that perhaps the Legislature
meant something else in terms of what the aggregate debt
should be, but that’s not what the statute says.  It’s
something that could have been expressed as such and
easily, frankly, could have been corrected thereafter,
but it hasn’t been.  So I’m dealing with the statute as
I believe it to be.

Hr’g Tr. 107:23—108:3.

We also agree with the bankruptcy court that, regarding the

$150,000 cap, § 726(g) is plain on its face.  Under the plain

meaning rule, a court must assume that when passing a statute, the

Legislature is aware of existing related laws.  Vieira Enters.,

Inc. v. City of E. Palo Alto, 208 Cal. App.4th 584, 604 (Cal. Ct.

App. 2012).  While CCCP § 726 has been amended four times since

its enactment in 1987, neither the amount, nor method of

calculating the cap, was ever amended.  To the extent Heritage

argues that policy considerations mandate that the bankruptcy

court should have adjusted the cap to aggregate loans made to a

borrower by one lender in applying § 726(g), it asks too much.  It

is for the Legislature, not the courts, to amend statutes for

policy considerations.  Cassell v. Super. Ct., 244 P.3d 1080, 1094

(Cal. 2011).

Heritage offers another reason why its fraud action against

Montano is not barred by § 726(g).  It asserts, with no citation

to authority or reasoned argument, that CCCP § 726(g) “merely
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13  In support of its speculation on the intentions of the
California legislature, Heritage provided the Panel with almost
300 pages of the legislative materials concerning § 726(f) and
(g).  But these materials are almost entirely the reports of
interest groups and lobbyists, all authored by non-legislators. 
None contain the statements of individual legislators or of the
governor.  The California courts have observed that committee
reports and legislative counsel digests are not as useful in
understanding the intent of the legislature as the language of the
statute itself.  Halbert’s Lumber, Inc. v. Lucky Stores, Inc., 
6 Cal. App.4th 1233, 1238 (Cal. Ct. App. 1992).  We decline to
rely upon this sort of information to create an ambiguity in a
statute where none exists.
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limits the ability of loan originators to recover exemplary

damages provided for in subdivision (f).”  This argument lacks

merit.  Of course, CCCP § 726(g) makes no reference to punitive

damages or, indeed, to any kind of damages; by its terms it bars

any application of CCCP § 726(f) where the loan meets two

requirements:  where an owner/borrower occupies the property, and

the loan amount is less than $150,000.  Heritage’s argument that

the California legislature’s sole concern in adopting § 726(f) was

to limit awards of punitive damages is speculation.  In any case,

by the plain, unambiguous terms of CCCP § 726(g), CCCP § 726(f)

does not apply to the facts in this appeal.13

Finally, Heritage repeatedly argues that the California

legislature could not possibly have intended to “carve out” an

exception that would endorse the fraudulent behavior of borrowers

for smaller loans.  Once again, Heritage’s position rests on

speculation about legislative intent.  Moreover, we disagree with

Heritage’s suggestion that it would be absurd for the California

Legislature to overlook potential borrower fraud regarding loans

to owner-occupiers for less than $150,000 as a means of requiring

lenders to exercise special diligence in making such loans.  A
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statute’s plain meaning is absurd only if “it is so gross as to

shock the general moral or common sense.”  Barnhart v. Sigmon Coal

Co., Inc., 534 U.S. 438, 450 (2002); United States v. Fontaine,

697 F.3d 221, 228 (3d Cir. 2012) (“An interpretation is absurd

when it defies rationality or renders the statute nonsensical and

superfluous.”)(citations omitted).  Here, that California would

bestow protection against personal liability for a certain class

of borrowers for home loans of modest amounts under limited

circumstances does not shock the general moral or common sense,

nor does it defy rationality, nor is it nonsensical and

superfluous.

We conclude that the bankruptcy court did not err in granting

Montano’s motion for summary judgment against Heritage because,

operating together, CCCP §§ 726 and 580b barred enforcement of

Heritage’s claim against Montano.

II.

The bankruptcy court did not abuse its discretion in 
reconsidering its prior order and awarding attorneys
fees and costs to Montano under § 523(d).

A. The bankruptcy court did not abuse its discretion in
granting Montano’s motion for reconsideration.

In their briefs, Heritage and Montano both suggest that

Montano’s motion for reconsideration was founded upon the

provisions of Rule 9024, which incorporates Civil Rule 60(b)(1). 

We disagree.  Because Montano’s motion for reconsideration was

filed within fourteen days after entry of the Summary Judgment

Order, the motion should be treated as one to alter or amend the

Summary Judgment Order under Rule 9023, which incorporates Civil

Rule 59(e).  Fadel v. DCB United LLC (In re Fadel), 492 B.R. 1, 18
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14  We discount Heritage’s argument that in this context
reconsideration is an “extraordinary remedy, to be used sparingly
in the interests of finality and the conservation of judicial
resources . . .”, citing Carroll v. Naktani, 342 F.3d 934, 945
(9th Cir. 2000).   The Carroll court was quoting a treatise on
general principles applied to Civil Rules 59(e) and 60.  12 MOORE’S
FEDERAL PRACTICE § 59.30[4] (3d. ed. 2000).  Immediately following
the quotation from Moore’s, however, the Carroll court continued
with the comment, “a motion for reconsideration should not be
granted, absent highly unusual circumstances, unless the district
court . . . committed clear error[.]” The Carroll court’s opinion,
therefore, would support the bankruptcy court’s decision to
correct its own clear error of law.
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(9th Cir. BAP 2013)(citing  Am. Ironworks & Erectors, Inc. v. N.

Am. Constr. Corp., 248 F.3d 892, 898-99 (9th Cir. 2001)).  The

standard for granting relief under that rule requires the movant

to show (a) newly discovered evidence, (b) the court committed

clear error or made an initial decision that was manifestly

unjust, or (c) an intervening change in controlling law.  Duarte

v. Bardales, 526 F.3d 563, 567 (9th Cir. 2008).

To the extent that Montano sought relief in the bankruptcy

court under the wrong Rule, it was harmless error.  In its motion,

Montano argued that the bankruptcy court made an error of law. 

Under both Civil Rules 59(e) and 60(b)(1), reconsideration of an

order is appropriate to correct a perceived error of law by the

trial court.14  In re Fadel, 492 B.R at 18 (Rule 60(b)(1)); see

also Zimmerman v. City of Oakland, 255 F.3d 734, 740 (9th Cir.

2004) (applying 59(e) to correct a legal error by the court). 

The legal mistake made by the bankruptcy court in originally

denying Montano’s request for attorneys fees is evidenced in its

colloquy with Montano’s counsel at the summary judgment hearing

reminding the court that “[Montano] had moved for fees under 

[§] 523(d) and that the debt remains discharged, it was a consumer
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debt, and the complaint was brought without a reasonable basis in

law.”  The court responded, “I’m denying that.  I think those are

close questions.  I’m denying that.”  Hr’g Tr. 109:4-9.  As

Heritage is well aware, this Panel has held that: 

To support a request for attorneys’ fees under § 523(d),
a debtor initially needs to prove: (1) that the creditor
sought to except a debt from discharge under § 523(a),
(2) that the subject debt was a consumer debt, and (3)
that the subject debt ultimately was discharged. Stine
v. Flynn (In re Stine), 254 B.R. 244, 249 (9th Cir. BAP
2000), [aff’d 19 Fed. Appx. 626 (9th Cir. 2001)]. “Once
the debtor establishes these elements, the burden shifts
to the creditor to prove that its actions were
substantially justified.”  Id.

Heritage Pac. Fin. LLC v. Machuca (In re Machuca), 483 B.R. 726,

734 (9th Cir. BAP 2012).  Here, the bankruptcy court erred when it

declined to consider Montano’s § 523(d) request for an award of

attorneys fees and costs, after Montano made a prima facie showing

to support it, and without requiring Heritage to satisfy its

burden to demonstrate prosecution of the action against Montano

was substantially justified.  The court appropriately acknowledged

this when it stated:

I think that the right analysis for [§ 523(d)] is for me
to go back and review the factors and what it is you
[Heritage] would have to prove and see if there were
facts and law on your side, even though I did not reach
them in disposing of the summary judgment motion. I
think once I have a request under [§ 523(d)], that’s
what I am supposed to do, and frankly is what I didn’t
do at the end of the hearing. . . .  But I'm convinced
that the right answer is, I have to go back for
[§ 523(d)] purposes and look at the broad spectrum.

Hr’g Tr. 41:2–12, September 5, 2012.

Simply put, a trial court’s concession that it erred in an

earlier order requires that court to set aside the order and

reconsider the parties’ arguments.  Duarte, 526 F.3d at 567
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15  Of course, Civil Rules 59 and 60 are not the only tools
available to a trial court to reconsider its orders.  In
particular, bankruptcy courts “as courts of equity [have the
power] to reconsider, modify or vacate their previous orders so
long as no intervening rights have become vested in reliance on
the orders.”  Zurich Am. Ins. Co. v. Int’l Fibercom, Inc. (In re
Int’l Fibercom, Inc.), 503 F.3d 933, 941 (9th Cir. 2007).  While
the bankruptcy court acted properly here under Civil Rule 59(e),
it was also within its discretionary authority to reconsider its
order where, in light of Montano’s prompt request, no intervening
rights arose in reliance on the original order.
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(holding that once a court “acknowledged that the basis underlying

its original judgment was wrong, it was error not to set aside the

judgment.”).  The bankruptcy court did not abuse its discretion in

reconsidering an order that it conceded was entered in error.15 

B. The bankruptcy court did not abuse its discretion in
granting Montano’s request for attorney’s fees and costs
under § 523(d).

Section 523(d) provides that:

If a creditor requests a determination of
dischargeability of a consumer debt under subsection
(a)(2) of this section, and such debt is discharged, the
court shall grant judgment in favor of the debtor for
the costs of, and a reasonable attorney’s fee for, the
proceeding if the court finds that the position of the
creditor was not substantially justified, except that
the court shall not award such costs and fees if special
circumstances would make the award unjust.

Under § 523(d)’s shifting burden of proof, a debtor must 

establish three elements:  (1) that the creditor sought to except

a debt from discharge under § 523(a), (2) that the subject debt

was a consumer debt, and (3) that the subject debt ultimately was

discharged.  In re Stine, 254 B.R. at 249 (affirmed by the Ninth

Circuit at 19 Fed. Appx. 626).  It is not disputed that all three

of these elements were shown by Montano.  The burden of proof then

shifted to Heritage to prove that its actions were “substantially
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16  Section 523(d) also allows a creditor to show “special
circumstances” that would make an award unjust, even if the
creditor could not prove substantial justification.  Heritage has
not pled any special circumstances in this appeal.
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justified.”  In re Machuca, 483 B.R. at 734.16

The Panel has adopted the “substantial justification”

standard employed by courts in weighing requests for fee awards

under the Equal Access to Justice Act. In re Machuca, 483 B.R. at

733; In re Carolan, 204 B.R. at 987.  As explained in Pierce v.

Underwood, 487 U.S. 552, 558 (1987), a creditor must show that its

claim had a reasonable basis both in law and in fact.  In re

Carolan, 204 B.R. at 987.  Here, the bankruptcy court held that

Heritage comes up short in that it did not show that WMC actually

relied upon the written representations of Montano at the time it

approved his loans, a critical element to establish a claim for

relief under § 523(a)(2)(B).  

To aid it in its review of Montano’s § 523(d) motion, at the

hearing on August 1, 2012, the bankruptcy court instructed the

parties to prepare supplemental briefing discussing the case law

on § 523(d) and discussing “what did people know and when did they

know it.”  Hr’g Tr. 17:1-2, August 1, 2012.  At the hearing on

September 5, 2012, the court heard argument from counsel for

Heritage and Montano detailing the history of the dispute between

the parties, the course of the adversary proceeding, and

Heritage’s position at each stage of the litigation regarding its

assertion, first made in its adversary complaint, that Montano

provided fraudulent statements in the loan application on which

WMC had relied such that Montano’s debt, now owed to Heritage,

should be excepted from discharge pursuant to § 523(a)(2)(B). 
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17 Heritage agreed with this approach, as reflected in the
transcript:

THE COURT: Let me ask whether everybody agrees that
whether we’re talking about [§] 523(a)(2)(A) or (B), the
reliance had to be actual.  Right?

SANTIAGO(counsel for Montano): Yes.

THE COURT: Correct?

HUPE (counsel for Heritage): Yes.

Hr’g Tr. 30:19-24, September 5, 2012.

-31-

Hr’g Tr. 16–30, September 5, 2012.

Recall, under § 523(a)(2)(B)(iii), a creditor must prove 

that the creditor “reasonably relied” on any alleged false written

financial information submitted by the debtor.  Reviewing the

supplemental briefing and arguments of counsel made at the hearing

on September 5, the bankruptcy court expressed doubt concerning

its ability, without a trial and attending credibility

determinations, to decide whether Heritage could show that Montano

made knowingly false statements in the loan application with the

intent to deceive WMC. Hr’g Tr. 42:4-8.  However, the bankruptcy

court determined that, as a matter of law, Heritage had not shown

that WMC relied on Montano’s written statements about his

financial condition.  Hr’g Tr. 45:7-10, September 5, 2012.  In

particular, the bankruptcy court concluded that before Heritage

could demonstrate that WMC reasonably relied on Montano’s

allegedly false written statements, it must first establish it had

actually relied on those representations.17  Because Heritage could

not prove actual reliance by WMC, the court decided, it could not

establish that its prosecution of the action against Montano was

substantially justified for purposes of § 523(d).  Heritage
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challenges the bankruptcy court’s conclusion on appeal.  

 The Code confirms that the bankruptcy court’s legal

conclusion was correct:  § 523(a)(2)(B)(iii), by requiring a

creditor to reasonably rely on a debtor’s misrepresentations to

qualify for an exception to discharge, by necessity implies that

the creditor in fact rely on the subject false statements.  The

case law is also clear that showing actual reliance is a

prerequisite to establishing a creditor’s reasonable reliance in

this context.  Field v. Mans, 516 U.S. 59, 68 (1995) (“Section

523(a)(2)(B) expressly requires not only reasonable reliance but

also reliance in itself. . . .”); AT&T Universal Card Servs. v.

Mercer (In re Mercer), 246 F.3d 391, 413 (5th Cir. 2001) (the

“actual reliance” standard requires that the creditor prove that

it, in fact, relied on representations of the debtor);  Dollar

Bank, F.S.B. v. Wagner (In re Wagner), 2009 Bankr. LEXIS 5540, at

*7 (Bankr. W.D. Pa. 2009) (“Unless a creditor actually relies upon

a false statement, the question whether a creditor’s reliance on a

false statement was reasonable does not arise. Reasonable reliance

presupposes actual reliance.”).

In making its decision, the bankruptcy court reminded

Heritage of the comments made by the presiding bankruptcy judge at

the hearing on Montano’s motion to dismiss pointing out that,

while the complaint would survive that motion, Heritage was likely

facing formidable obstacles in proving that WMC actually relied on

Montano’s alleged falsities because WMC was now a defunct

organization.  In response to these warnings, counsel for Heritage 

assured the bankruptcy judge that it would obtain competent

evidence of reliance in discovery from Montano, from the mortgage
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broker who allegedly created the false documents, and from former

WMC agents, even though WMC was no longer in business.  Hr’g Tr.

5:16-18, March 25, 2011.  Heritage’s assurances to the bankruptcy

court were apparently in recognition that substantial

justification for the pursuit of discharge litigation against

consumer debtors requires a showing it is justified at all stages

of the litigation.  Gonzalez v. Free Speech Coalition, 408 F.3d

613, 620 (9th Cir. 2005) (holding that substantial justification

cannot be determined from a litigant’s ultimate position, but

requires the court to examine its positions earlier in the

litigation); In re Carolan, 204 B.R. at 988 (information obtained

during the course of litigation that should dissuade creditor from

continuing litigation shows lack of substantial justification);

AT&T Universal Card Servs. v. Williams (In re Williams), 224 B.R.

523, 530 (2d Cir. BAP 1998)(“We hold that the creditor must be

substantially justified at all times through trial to be insulated

from paying attorneys’ fees under § 523(d).”).       

Despite its assurances, Heritage failed to provide the

bankruptcy court competent evidence from knowledgeable people

formerly at WMC, or at all, that WMC had actually relied on the

contents of the URLA.  Counsel for Heritage attempted to explain

this deficiency by indicating that, while it intended to offer

good proof, and was prepared to depose former officers of WMC, it

had run out of time for discovery:

[the parties] had agreed . . . to take the deposition of
the person most knowledgeable with respect to WMC.  A
deposition subpoena was sent out.  It was calendared; it
was scheduled, and I had orally agreed with opposing
counsel that this deposition would be moving forward
even though it was after the discovery cutoff date, and
after I served the deposition, [Montano] said no, we’re
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not going to do it.

Hr’g Tr. 36:3-10, September 5, 2012.  Counsel further assured the

bankruptcy court that, “My client has always been in contact with

WMC regarding this loan, from day one.”  Hr’g Tr. 36:17-18,

September 5, 2012.  Concerning Heritage’s reasons for not

presenting direct evidence of actual reliance by WMC, the

bankruptcy court observed that Heritage had not requested an

extension of the discovery deadline to accommodate depositions. 

Hr’g Tr. 38:7-9, September 5, 2012.  

As noted above, Heritage submitted only three declarations

from witnesses to support its defense of the § 523(d) motion, all

of which the bankruptcy court discounted because none, by direct

knowledge of the witnesses, established whether WMC actually

relied on the Montano URLA.  Specifically, the court noted that

the declaration of Mr. Gunter, an associate of Heritage’s counsel,

merely described the procedures he employed in investigating

Montano.  In the declaration of Mark G. Scheuerman, a proposed

expert witness, he opined that WMC abided by the general standards

of practices and customs in the industry in determining a

borrower’s creditworthiness at the time of the loans.  The

declarant offered no direct evidence that WMC followed these

practices in dealing with respect to the Montano loans.  And the

declaration of Diane Taylor, prepared for an unrelated state court

case, who identified herself as “assistant secretary” of WMC

Mortgage, LLC, a successor to WMC, while stating that “WMC relied

on the information provided by an applicant-borrower in his/her

loan application through all stages of the underwriting process,”

also offered no insight into the details of the Montano
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transaction.  The bankruptcy court was careful to note that it was

not making a credibility determination as to the statements made

in any of the Heritage declarations, but simply ruling that the

contents did not show that WMC had actually relied on the URLA. 

Hr’g Tr. 43:14-15, September 5, 2012.  Even assuming the witness

statements are all true and correct, we cannot fault the

bankruptcy court for its unwillingness to accept Heritage’s

position that it was substantially justified in alleging that WMC

actually relied on the income statements in the Montano URLA. 

Hr’g Tr. 42:20–43:13, September 5, 2012.

In the bankruptcy court, and now in this appeal, Heritage

argues that WMC obviously changed its position after receiving the

URLA, because it made the requested loans to Montano.  It argues

that, because it required a written loan application as a

condition of lending to Montano, and because it thereafter

extended credit to him, the bankruptcy court and this Panel must

infer that WMC actually relied on those false statements.  They

cite to a venerable California case for a definition of “actual

reliance”:

Actual reliance occurs when a misrepresentation is the
immediate cause of a plaintiff’s conduct which alters
his legal relations and when absent such representation,
he would not, in all reasonable probability, have
entered into the contract or other transaction.

Engalla v. Permanente Med. Grp., Inc., 938 P.2d 903, 919 (Cal.

1997) (quoting Spinks v. Clark, 82 P. 45, 50 (Cal. 1905)).  

We fear Heritage has taken this quotation out of context. 

Immediately following this passage in the decision, the court

acknowledges a limitation on its prior statement:

It is not . . . necessary that reliance upon the truth



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-36-

of the fraudulent misrepresentation be the sole or even
the predominant or decisive factor in influencing [the
creditor’s] conduct. . . . It is enough that the
representation has played a substantial part, and so has
been a substantial factor, in influencing his decision.

Engalla, 938 P.2d at 919 (citing RESTATEMENT 2D TORTS § 538 com. e). 

Fairly read, as it applies to this case, the California court

instructs that the bankruptcy court need not infer from the fact

that a creditor has changed its position (i.e., approved and made

a loan) that it actually relied on a fraudulent misrepresentation. 

To sustain such an inference, an inquiry must be made concerning

the extent to which the creditor considered the misrepresentation

a substantial factor in influencing its decision (i.e., actual

reliance or reliance in fact).

Summarizing its conclusion, the bankruptcy court explained:

I am granting the motion for reconsideration to the
extent that it put into issue the elements under
[§] 523(a)(2)(B) that were set forth in the motion for
summary judgment.  Those directly included the reliance
element.  The predicate for any reliance element is that
there was actual reliance by a person, and I’m finding
that that simply was not demonstrated, and it’s not a
credibility issue.  The declarations simply did not go
to the subject in any meaningful way.

Hr’g Tr. 45:2-11, September 5, 2012.  Since the bankruptcy court

concluded that Heritage had not proven actual reliance, an

essential element to prove for an exception to discharge under

§ 523(a)(2)(B), we agree that it follows that Heritage did not

show that its position was substantially justified.  In re

Carolan, 204 B.R. at 987 (to prove that its actions are

substantially justified, a creditor “must show that its challenge

had a reasonable basis both in law and fact.”).  And where, as

here, a debtor establishes that the creditor sought to except a

debt from discharge under § 523(a)(2), that the subject debt was a
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18  In the bankruptcy court and this appeal, Heritage also
argues that we should follow the conclusions reached by an earlier
Panel in In re Tovar, case no. CC-11-1696 (9th Cir. BAP August 3,
2012), that we can infer reliance based on the fact that the
creditor approved a loan based only on the loan documents. 
Heritage fails to understand that the holding in Tovar concerned
reasonable reliance and the question of actual reliance was never
raised.  Reasonable reliance is not actual reliance.  Field v.
Mans, 516 U.S. at 68. 
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consumer debt, and that the subject debt ultimately was

discharged, “the court shall grant judgment in favor of the debtor

for the costs of, and a reasonable attorney’s fee for, the

proceeding if the court finds that the position of the creditor

was not substantially justified.” § 523(d).18

Finally, at oral argument before the Panel, Heritage argued 

that it did not have a fair opportunity to present its case on

actual reliance and substantial justification.  Specifically,

Heritage argues that, after the bankruptcy court granted the

motion for reconsideration, it should have been given the

opportunity for a separate hearing on the § 523(d) issue.  

We do not think so.  In addition, this position is

inconsistent with Heritage’s presentation at the hearing in the

bankruptcy court on September 5, 2012, where Heritage’s counsel

stated that:    

I went back and looked at the language, and it says
substantial justification in law and fact, so I believe
that we’ve already satisfied the substantial
justification in law based on the [§] 726 discussion and
the ruling on the MSJ and the denial of [§] 523(d) on
that ground alone.  Now with respect to whether it’s
substantially justified in fact, I also believe that not
only was that shown in the motion for summary judgment,
even though it wasn’t ruled on, but it’s also been shown
in . . . the evidence and facts that we’ve presented as
well.

Hr’g Tr. 13:23–14:8, September 5, 2012.  In short, Heritage
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represented to the bankruptcy court that it was satisfied that it

had established substantial justification on the previous motions

and the evidence and facts they presented.  We have examined the

transcripts of the hearings of August 1 and September 5, 2012,

where the reconsideration motion and § 523(d) matters were

discussed, as well as the additional briefs submitted by Heritage,

and do not find any indication that Heritage requested a further

hearing, or the opportunity to present more evidence, on the

questions of reliance and substantial justification.

To the extent that Heritage’s concern reflects a due process

issue, the record is clear that Heritage had adequate notice

throughout the proceedings that, if it could not establish the

facts needed for an exception to discharge, Montano would request

an award of fees if Heritage’s arguments were not substantially

justified at all stages of the proceedings.  Indeed, the § 523(d)

issues were raised by Montano’s cross-claim, explicitly addressed

in connection with the dismissal motion, and argued again in both

the Montano summary judgment motion and reconsideration motion. 

Moreover, before it granted the reconsideration motion and

determined that Montano was entitled to recover attorneys fees

under § 523(d), the bankruptcy court went “the extra mile” and

allowed Heritage to address these issues via supplemental

briefing.

But most importantly, and to the extent that Heritage argues

here for fair or equitable treatment, we remind it that very early

in this case, it was advised by the bankruptcy court that proving

reliance would be difficult.  At the hearing concerning the motion

to dismiss months earlier, the bankruptcy judge’s warnings to that
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effect were loud and clear.  In response, Heritage assured the

bankruptcy court that it would obtain competent testimony from WMC

and other proof that WMC relied on Montano’s alleged false

representations in approving the loans.  As it turned out, and

though it had ample time to do so, Heritage failed to provide

adequate or, in fact, any evidence to support the reliance

allegation. 

We conclude that the bankruptcy court did not abuse its

discretion in granting Montano’s request for attorney’s fees and

costs under § 523(d).

CONCLUSION

The orders of the bankruptcy court granting Montano summary

judgment and awarding him attorneys fees and costs are AFFIRMED. 
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Before  MARTIN, FAY, and EDMONDSON, Circuit Judges. 
 
 
 
PER CURIAM: 
 
 
 
 Greg F. Colbourne appeals the district court’s affirmance of the bankruptcy 

court’s denial of Colbourne’s motions to value the claims of Deutsche Bank; 

claims asserted through Ocwen Loan Servicing, LLC (“Ocwen”).1  In his motions, 

Colbourne sought to cram down Ocwen’s first-priority mortgage liens on two 

investment properties, pursuant to 11 U.S.C. §§ 506(a) and 1325(a)(5).  No 

reversible error has been shown; we affirm.   

 In August 2009, Colbourne filed a Chapter 7 bankruptcy case in which he 

listed both Ocwen claims.  Colbourne received a discharge.  The Chapter 7 case 

was closed as a “no asset” case in December 2009.   

 Colbourne filed this Chapter 13 bankruptcy case in January 2010.  In his 

schedules, Colbourne listed Ocwen’s mortgage liens: (1) a first-priority lien in the 

amount of $374,000 on Colbourne’s Hopewell Drive property, which property is 

valued at $125,000; and (2) a first-priority lien in the amount of $226,800 on 

Colbourne’s Grasmere Parkway property, which property is valued at $70,000.  

                                           
1 On appeal, Colbourne does not challenge the bankruptcy court’s denial of Colbourne’s motion 
to value a claim filed by Wells Fargo Dealer Services, f/k/a Wachovia Dealer Services, Inc.   
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Colbourne then filed motions to value and cram down Ocwen’s claims based on 

the current appraised values of the properties, both of which were substantially less 

than the amounts outstanding on the mortgages.   

 The bankruptcy court denied Colbourne’s motions.  The bankruptcy court 

concluded that, because Colbourne was ineligible to receive a Chapter 13 

discharge -- pursuant to 11 U.S.C. § 1328(f)(1)2 -- based on his recent Chapter 7 

discharge, he was precluded from cramming down Ocwen’s claims.3  The district 

court affirmed. 

 Colbourne argues that the bankruptcy court erred in concluding that, because 

Colbourne was ineligible to receive a discharge under Chapter 13, he may not cram 

down Ocwen’s mortgage liens.   

When the district court affirms the bankruptcy court’s order, we review only 

the bankruptcy court’s decision on appeal.4  Educ. Credit Mgmt. Corp. v. Mosley, 

                                           
2 Section 1328(f)(1) provides that “the court shall not grant a discharge of all debts provided for 
in the plan or disallowed under section 502, if the debtor has received a discharge . . . in a case 
filed under chapter 7 . . . of this title during the 4-year period preceding the date of the order for 
relief under this chapter . . . .”  11 U.S.C. § 1328(f)(1). 
 
3 The bankruptcy court later confirmed Colbourne’s Chapter 13 plan.  Although the plan 
payments to Ocwen were calculated based on the proposed crammed down values, the 
bankruptcy court ordered Colbourne to pay all disposable income into the estate until this appeal 
was resolved.  The bankruptcy court also ordered Colbourne to file a motion to modify the 
confirmed plan to pay Ocwen’s claims in full if his appeal was unsuccessful.   
 
4 The district court’s order affirming the bankruptcy court’s denial of Colbourne’s motions is a 
final and appealable order.  See In re Donovan, 532 F.3d 1134, 1136 (11th Cir. 2008); T&B 
Scottdale Contractors v. United States, 866 F.2d 1372, 1375 (11th Cir. 1989).  The district court 
concluded definitively that Colbourne was not permitted to cram down Ocwen’s claims.  
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494 F.3d 1320, 1324 (11th Cir. 2007).  And we review the bankruptcy court’s legal 

conclusions de novo.  Hemar Ins. Corp. of Am. v. Cox, 338 F.3d 1238, 1241 (11th 

Cir. 2003).   

“Chapter 13 debtors enjoy ‘broad power to modify the rights of the holders 

of secured claims.’”  In re Paschen, 296 F.3d 1203, 1205 (11th Cir. 2002).  

“Section 1325(a)(5) is recognized as the source of a Chapter 13 debtor’s authority 

to bifurcate secured claims and to ‘strip down’ the value of the claim to an amount 

equal to the value of the collateral.”  Id. at 1206.   

 “Section 1325(a)(5) specifies the conditions under which Chapter 13 plans 

must address ‘allowed secured claims’5 if the plans are to be confirmed . . . .”  Id. 

at 1205-06.  In pertinent part, section 1325(a)(5) requires Chapter 13 plans to 

provide that the holder of “each allowed secured claim . . . retain the lien securing 

such claim until the earlier of . . . the payment of the underlying debt determined 

under nonbankruptcy law; or . . . discharge under section 1328.”  11 U.S.C. 

§ 1325(a)(5)(B)(i)(I).   

                                           
 
Although the bankruptcy court must continue to oversee the administration of Colbourne’s 
bankruptcy estate -- including modification of the confirmed plan in accordance with the district 
court’s ruling -- the district court’s order fully resolved the issue and left the bankruptcy court 
with no discretion in implementation.   
5 The term “allowed secured claim” refers to section 506(a), which provides that “[a]n allowed 
claim . . . secured by a lien on property . . . is a secured claim to the extent of the value of such 
creditor’s interest in the estate’s interest in such property, . . . and is an unsecured claim to the 
extent that the value of such creditor’s interest . . . is less than the amount of such allowed 
claim.”  11 U.S.C. § 506(a).   
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Although Ocwen’s claims are undersecured, that Ocwen is a “holder” of two 

“allowed secured claims” for purposes of section 1325(a)(5) is undisputed.   

Other courts have explained that, when a “creditor’s claim is bifurcated into 

a secured component and an unsecured component, [section 1325(a)(5)(B)(i)(I)] 

makes clear that the creditor may not be forced to release its lien upon payment of 

only the secured component.”  In re Lilly, 378 B.R. 232, 235 (Bankr. Ct. C.D. Ill. 

2007).  Thus, where a debtor is ineligible for a discharge -- as Colbourne was in 

this case -- the creditor retains its lien “until the entire amount of the debt, 

calculated without regard to the modifications permitted in bankruptcy, is paid.”  

Id. at 236.   

Absent a discharge, “any modifications to a creditor’s rights imposed in the 

plan are not permanent and have no binding effect once the term of the plan ends.”  

Id.; see also In re Jarvis, 390 B.R. 600, 605-06 (Bankr. Ct. C.D. Ill. 2008) (“A no-

discharge Chapter 13 case may not . . . result in a permanent modification of a 

creditor’s rights where such modification has traditionally only been achieved 

through a discharge and where such modification is not binding if a case is 

dismissed or converted.”).   

 Several courts -- including the Middle District of Florida -- have followed 

the reasoning in In re Lilly and In re Jarvis in concluding that debtors ineligible for 

discharge may not modify a secured creditor’s rights through cram down or strip 
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off.  See, e.g., In re Pierre, 468 B.R. 419, 423-24, n.19 (Bankr. Ct. M.D. Fla. 2012) 

(collecting cases and explaining that debtors who are ineligible for Chapter 13 

discharge are unable to cram down a partially secured lien on investment 

property); In re Judd, 66 Collier Bankr. Cas. 2d (MB) 1620, 6 (Bankr. Ct. M.D. 

Fla. 2011) (denying Chapter 13 debtor’s motion to strip off a partially secured 

second-priority mortgage lien on an investment property when the debtor was 

ineligible for a Chapter 13 discharge).   

We are persuaded by the reasoning in these decisions.6  Thus, because 

Colbourne is ineligible for discharge under section 1328, he is unable to modify 

permanently Ocwen’s claims through a cram down.  See In re Lilly, 378 B.R. at 

236.   

 Colbourne also argues that, although he is ineligible for a Chapter 13 

discharge, the Bankruptcy Code does not preclude him from filing for, or from 

receiving, Chapter 13 relief.  Although Colbourne’s argument may be correct as a 

matter of law, the bankruptcy court -- in fact -- made no ruling that Colbourne was 

ineligible for filing a Chapter 13 case or that Colbourne was ineligible for all forms 

of Chapter 13 relief.  Instead, after denying Colbourne’s motions to value, the 

                                           
6 We acknowledge that courts have approached differently the issue of lien-stripping in “Chapter 
20” cases.  Because the majority of cases that permit lien-stripping, including each of the cases 
cited by Colbourne in his appellate brief, involve the stripping off of wholly unsecured second-
priority liens on principal residences -- not the cram down of undersecured first-priority liens on 
investment property -- we see their guidance less applicable to the facts of this appeal.   
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bankruptcy court confirmed Colbourne’s Chapter 13 plan pending resolution of 

this appeal.  Thus, although Colbourne is unable to cram down Ocwen’s claims, he 

has already filed for (and benefited from) other forms of Chapter 13 relief.   

 We see no reversible error.  Colbourne’s motions were denied properly. 

 AFFIRMED. 
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Chapter 13 Debtors Gary A. Shelton and Elizabeth Dawn Shelton appeal the

bankruptcy court's dismissal of their adversary proceeding.  The bankruptcy court

held that a secured creditor's lien was not void due solely to the fact that the secured

creditor filed an untimely claim.  The BAP affirmed.  We also affirm.   

The claims bar date in the Shelton bankruptcy was January 25, 2011.  Secured

creditor Citimortgage, Inc., held a lien on Debtors' primary residence and filed a claim

for $210,596.66 on August 22, 2011.  A week after Citimortgage filed its claim,

Debtors filed an objection urging disallowance of the claim as untimely.  Debtors did

not contest the substantive validity of the claim or otherwise challenge the validity

of the underlying debt or lien.  Prior to a scheduled hearing on the timeliness

objection, the parties agreed to the entry of an order disallowing the claim.1

After disallowance of the claim, Debtors initiated an adversary proceeding

seeking the avoidance of Citimortgage's lien.  Again Debtors did not challenge the

substantive validity of the lien or debt.  Debtors relied upon 11 U.S.C. § 506 which

provides:

(d) To the extent that a lien secures a claim against the debtor that is
not an allowed secured claim, such lien is void, unless –

(1) such claim was disallowed only under section 502(b)(5) or
502(e) of this title; or

(2) such claim is not an allowed secured claim due only to the
failure of any entity to file a proof of such claim under
section 501 of this title.

 The order disallowing the claim did not specify the basis for disallowing the1

claim.  Debtors, however, had raised no challenges other than the timeliness
argument.  No party on appeal argues that some other basis existed for disallowing
the claim.
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According to Debtors, Citimortgage's lien secured a claim that was "not an allowed

secured claim[.]"  11 U.S.C. § 506(d).  Debtors further argued that the exception of

subpart (d)(2) did not apply because Citimortgage filed a proof of claim, and the

exceptions of subpart (d)(1) did not apply because neither section 502(b)(5) nor

502(e) involved the disallowance of claims as untimely.  Relying upon the plain

language of § 506(d), the Debtors argued that disallowance of Citimortgage's claim

necessarily voided Citimortgage's corresponding lien.

Citimortgage filed a motion to dismiss, arguing that because a secured

creditor's lien generally survives bankruptcy even if the secured creditor elects not to

file a claim, lien avoidance (rather than mere claim disallowance) would be an

unjustified and overly punitive result where the sole basis of claim disallowance was

the untimeliness of the claim.  

Acknowledging the "superficial" appeal of the plain-text support for the

Debtor's position, the bankruptcy court nevertheless granted Citimortgage's motion. 

In doing so, the court relied upon the longstanding principle that valid liens pass

through bankruptcy unaffected.  See Dewsnup v. Timm, 502 U.S. 410, 418 (1992)

(noting that "'a bankruptcy discharge extinguishes only one mode of enforcing a

claim—namely, an action against the debtor in personam—while leaving intact

another—namely, an action against the debtor in rem'" (quoting Johnson v. Home

State Bank, 501 U.S. 78, 84 (1991))).  The bankruptcy court also relied on authority

from the only circuits to have addressed the issue, both of which concluded the plain

language of § 506(d) did not void liens where an associated claim was rejected solely

due to its untimeliness.  See In re Hamlett, 322 F.3d 342, 347–50 (4th Cir. 2003)

(rejecting lien avoidance on these facts as inequitable, inconsistent with pre-

Bankruptcy Code principles, and unsupported by legislative history); In re Tarnow,

749 F.2d 464, 465–67 (7th Cir. 1984) (similarly rejecting a plain-text interpretation

of § 506(d)).  Finally, the court noted that the Eighth Circuit had held, in a different

context, that a lien survived bankruptcy notwithstanding § 506(d) where the
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bankruptcy court had rejected a claim as untimely but where there had been no

finding of invalidity regarding the underlying debt or claim.  See In re Be-Mac

Transp. Co., 83 F.3d 1020, 1027 (8th Cir.1996).

On appeal, Debtors again urge a plain language interpretation of § 506(d). 

They also argue that In re Be-Mac Transport is materially distinguishable and that the

other circuits' precedent should not control.  Regardless of whether In re Be-Mac

Transport can be distinguished from the present facts, we agree with the well-

reasoned judgments from the Fourth and Seventh Circuits.  Although we can add little

to the comprehensive analysis that these circuits have set forth, we recite some of that

analysis here because we do not lightly reject a plain language interpretation of a

statute. 

In 1984, the Seventh Circuit in In re Tarnow, 749 F.2d at 465–66, held that lien

avoidance in this context was too great a departure from pre-Code law to have been

Congress's intended effect.  The court explained that the reason a secured creditor

might file a claim is to stand in line as an unsecured creditor for that portion of debt

that is not adequately secured; there was no suggestion in legislative history or pre-

Code practice that a secured creditor could only file such a claim "on pain of losing

his lien."  Id. at 465.  In reaching this conclusion, the Seventh Circuit emphasized the

absurdity of heavily penalizing a secured creditor who files an untimely claim as

contrasted with a secured creditor who preserves its lien by remaining wholly "aloof

from the bankruptcy proceeding[.]"  Dewsnup 502 U.S. at 417.  The Seventh Circuit

stated:

The destruction of a lien is a disproportionately severe sanction for a
default that can hurt only the defaulter. 

. . .  While no one wants bankruptcy proceedings to be cluttered
up by tardy claims, the simple and effective method of discouraging
them is to dismiss the claim (that is, the claim against the bankrupt
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estate, as distinct from the claim against the collateral itself), out of
hand, because it is untimely. . . . If an ordinary plaintiff files a suit
barred by the statute of limitations, the sanction is dismissal; it is not to
take away his property. And a lien is property.

Tarnow, 749 F.2d at 465–66.

Then, in 1992, the Supreme Court reaffirmed the general principle that valid

liens pass through bankruptcy unaffected.  The court determined that Congress must

not have intended to legislate contrary to this general principle without at least some

explanation of such an intent in the legislative history.  See Dewsnup, 502 U.S. at

416–17 ("[Section] 506 of the Bankruptcy Code and its relationship to other

provisions of that Code do embrace some ambiguities . . . [such that] we are not

convinced that Congress intended to depart from the pre-Code rule that liens pass

through bankruptcy unaffected.").  Dewsnup involved an examination of § 506, but

did not involve the question presented to our court today.  Dewsnup is material to our

analysis because it finds ambiguity in § 506 and because it rests on two important

considerations: (1) Bankruptcy Code provisions should not be read in isolation from

one another; and (2) they should not be read in isolation from pre-Code practices. 

Id. at 419 ("When Congress amends the bankruptcy laws, it does not write 'on a clean

slate.'" (quoting Emil v. Hanley, 318 U.S. 515, 521 (1943))). 

In 2003, the Fourth Circuit recognized these general principles from Dewsnup

when it joined the Seventh Circuit and held that liens for disallowed claims survive

bankruptcy if the sole basis for disallowance is untimeliness.  In re Hamlett, 322 F.3d

at 348.  There, the Fourth Circuit stated:

This view comports with . . . § 506(d)(2), which clarifies that Congress
did not intend for a perfectly valid lien to be extinguished any time a
creditor's claim on the bankrupt estate is disallowed.  Of course, that
provision does not explicitly refer to claims that are disallowed merely

-5-



because they were filed after the bar date.  But we conclude, following
the reasoning set forth in Tarnow, that the failure to file a timely claim,
like the failure to file a claim at all, does not constitute sufficient
grounds for extinguishing a perfectly valid lien.  The contrary result . . .
would lead to considerable inequity[.]

Id. at 348–49.

We therefore align ourselves with the Fourth and Seventh Circuits and reject

the Debtor's superficially appealing, but ultimately inequitable and isolated, reading

of § 506(d).

We affirm the judgments of the Bankruptcy Court and the BAP.

______________________________
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In the

United States Court of Appeals
For the Seventh Circuit

No. 13-2241

IN RE:

     B.R. BROOKFIELD COMMONS 

     NO. 1 LLC, et al.,

Debtors-Appellants,

Appeal from the United States District Court for the 

Eastern District of Wisconsin.

No. 2:13-cv-00310-JPS — J. P. Stadtmueller, Judge. 

ARGUED SEPTEMBER 13, 2013 — DECIDED NOVEMBER 4, 2013

Before BAUER, FLAUM, and ROVNER, Circuit Judges.

BAUER, Circuit Judge. In this bankruptcy proceeding, the

creditor, ValStone Asset Management, LLC (“ValStone”),

succeeded to the rights of a second mortgage secured by a lien

on a shopping center owned by the debtor, B.R. Brookfield

Commons No. 1, LLC and B.R. Brookfield Commons No. 2,

LLC (“Brookfield”). Brookfield argues that because the second

mortgage is a nonrecourse loan, and there was no equity in the

shopping center at the time of the bankruptcy filing, the claim

on the bankrupt estate should be disallowed. Both the bank-

ruptcy court and the district court held that the claim was

valid. We agree with the lower courts and affirm.
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I.  BACKGROUND

Brookfield owns a commercial shopping center

(“Brookfield Property”) that serves as the collateral for two

mortgages. The first mortgage, in the amount of approximately

$8,900,000, is held by TS7-E Grantor Trust. ValStone serves as

attorney in fact for TS7-E Grantor Trust. Integrity Development

held the second mortgage in the amount of approximately

$2,539,375 (“Integrity Claim”), but has since transferred its

interest to ValStone. ValStone now holds an interest in both the

first and second mortgage claims.

The Integrity Claim is a nonrecourse loan agreement  that1

is secured by a lien on the Brookfield Property. Brookfield and

ValStone do not dispute that the lien is valid and enforceable.

Outside of bankruptcy proceedings, state law would allow

ValStone to foreclose on the Brookfield Property upon

Brookfield’s default on the loan. ValStone could bid on the

Brookfield Property at auction or receive proceeds from the

sale of the Brookfield Property at market value. However,

since the Integrity Claim is a nonrecourse loan, if the proceeds

from the sale were not enough to repay the first mortgage or

repay the Integrity Claim in full, ValStone would be barred

from pursuing a deficiency claim for the outstanding debt;

ValStone never initiated foreclosure proceedings under state

law.

   A nonrecourse loan limits a Creditor to look only to the Debtor’s
1

collateral for repayment. Bank of Am. Nat’l Trust and Sav. Ass'n v. 203 N.

LaSalle St. P’ship, 526 U.S. 434, 438 (1999).
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On June 10, 2011, Brookfield filed its Chapter 11 bankruptcy

petition. Unique to a Chapter 11 bankruptcy proceeding,

Brookfield is allowed to reorganize its debts and still retain

ownership in the Brookfield Property. It listed both the TS7-E

Grantor Trust first mortgage and the Integrity Claim as

secured claims on Schedule D of the bankruptcy petition.

Under its reorganization plan, Brookfield elected to retain

ownership of the Brookfield Property rather than selling it.

Brookfield’s election required the bankruptcy court to establish

a judicial value for the Brookfield Property by means of

independent appraisals. Though a judicial valuation for the

Brookfield Property has not yet been established, both

Brookfield and ValStone expect that the value will be less than

the amount of the first mortgage. So, absent a significant and

unexpected increase in value, the Integrity Claim, which is

second in priority, will be totally unsecured by any equity in

the Brookfield Property.

At issue before this Court is the validity of the Integrity

Claim. Brookfield objects to the validity of the Integrity Claim,

because it is not secured by any value in the Brookfield

Property. Brookfield argues that this totally unsecured,

nonrecourse loan should be disallowed because neither

state law nor 11 U.S.C. § 1111(b) allows ValStone to pursue a

deficiency claim against Brookfield. ValStone, on the other

hand, argues that 11 U.S.C. § 1111(b)(1)(A) treats its nonre-

course Integrity Claim as if it had recourse, and its unsecured

deficiency claim should be allowed.

The issue surrounding the validity of the Integrity Claim is

no stranger to review in this jurisdiction. Brookfield raised this
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issue twice in the bankruptcy court, and sought review from

the district court as well. We now address the issue.

II.  DISCUSSION

We review a district court’s decision to affirm the bank-

ruptcy court’s allowance of a claim de novo. In re Boone County

Utilities., LLC, 506 F.3d 541, 542 (7th Cir. 2007).

The only issue before this Court is whether the Integrity

Claim should be disallowed. The decision turns on the inter-

pretation of § 1111(b)(1)(A). This is an issue of first impression

in this Circuit; we have found no controlling law on this issue.

So, following the well-established principles of statutory

construction, we first look to the language of the statute.

Greenfield Mills, Inc. v. Macklin, 361 F.3d 934, 954 (7th Cir. 2004).

The text of § 1111(b)(1)(A) reads:

A claim secured by a lien on property of the estate

shall be allowed or disallowed under section 502 of

this title the same as if the holder of such claim had

recourse against the debtor on account of such

claim, whether or not such holder has such recourse.

In this case, the district court found that, “[t]he plain

meaning of § 1111(b)(1)(A) is clear and unambiguous … There

is one prerequisite: the claim is secured by a lien on the

property of the estate.” The district court’s plain reading is

consistent with the Second Circuit’s interpretation of

§ 1111(b)(1)(A).

In In re 680 Fifth Avenue Associates, the Second Circuit held

that the protections of § 1111(b) were not limited by a

lienholder’s contractual privity with the debtor. 29 F.3d 95 (2d
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Cir. 1994). In 680 Fifth Avenue, the debtor purchased real estate

subject to an existing nonrecourse mortgage. Id. at 96. When

the debtor filed for Chapter 11 bankruptcy, the market value of

the real estate was insufficient to cover the full amount of the

indebtedness. Id. The court interpreted § 1111(b)(1)(A) to

address whether a nonrecourse lienholder, not in privity with

the debtor, could assert a deficiency claim against the debtor’s

estate. Id. at 96–97. The Second Circuit agreed with the bank-

ruptcy court’s reasoning that:

The plain meaning of § 1111(b) does not limit itself

to consensual or nonconsensual liens. Moreover,

§ 1111(b) is not limited to nonrecourse loans or to

claims where the lienholder is in privity with the

debtor. The only precondition to the statute’s applica-

tion is a claim secured by a lien on property of the

estate.

Id. (emphasis added). Similarly, we agree with the district

court’s finding in this case that the statute does not state that

the claim be secured by any value in the property of the estate,

and that the only prerequisite is that a claim be “secured by a

lien on property of the estate.” It is uncontested that the

Integrity Claim is secured by a valid lien against the Brookfield

Property. The language of § 1111(b)(1)(A) is plain, and the

Integrity Claim shall be treated as if it had recourse against

Brookfield.

If the language of the statute is plain, our only function is

to enforce the statute according to its terms. United States v. Ron

Pair Enterprises, Inc., 489 U.S. 235, 241 (1989). However, the

parties cite opposing cases that differ in their interpretation of
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how to enforce § 1111(b)(1)(A). Brookfield primarily relies on In

re SM 104 Ltd., in which the bankruptcy court interpreted

§ 1111(b)(1)(A) to disallow a creditor’s nonrecourse lien claim

completely because it was totally unsecured by any value in

the collateral. 160 B.R. 202, 216 (Bankr. S.D. Fla. 1993). ValStone

cites to In re Atlanta West VI, in which the bankruptcy court

reached the conclusion that § 1111(b)(1)(A) requires a totally

unsecured, nonrecourse claim to “be classified and provided

for in [the] debtor’s plan.” 91 B.R. 620, 624 (Bankr. N.D. Ga.

1988). 

This Court recently recognized “the danger of such differ-

ing interpretations, stating ‘[n]ot only is the rule against

multiple interpretations of the same statute well entrenched, it

is of special importance. Without it, even a statutory term used

but a single time in a single statute risks never settling on a

fixed meaning.’” In re Ryan, 725 F.3d 623, 628 (7th Cir. 2013)

(quoting In re Woolsey, 696 F.3d 1266, 1277–78 (10th Cir. 2012)).

Because we are concerned about the differing interpretations

of the statute, “we look to the legislative history of the statute

to guide our interpretation.” Kelly v. Wauconda Park Dist., 801

F.2d 269, 270 (7th Cir. 1986).

And, the Congressional Records of the U.S. House and U.S.

Senate describe § 1111(b)(1) as, “the general rule that a secured

claim is to be treated as a recourse claim in chapter 11 whether

or not the claim is nonrecourse by agreement or applicable law.

This preferred status for a nonrecourse loan terminates if the

property securing the loan is sold under section 363 or is to be

sold under the plan.” 124 Cong. Rec. 32406 (1978); see also 124

Cong. Rec. 34006 (1978). 
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So, the congressional record alone does not provide full

guidance on the function and enforcement of the statute at

issue. However, consideration of the case law that led Con-

gress to enact § 1111(b) is instructive. Congress enacted

§ 1111(b) in response to the harsh result in Pine Gate Associates,

when a debtor used the “cramdown” powers to avoid a

nonrecourse creditor’s undersecured deficiency claim. Great

Nat’l Life Ins. Co. v. Pine Gate Associates, Ltd., 2 B.C.D. 1478

(Bankr. N.D. Ga. 1976). In Pine Gate, the lender financed an

apartment project on a nonrecourse basis, expecting either full

payment of the loan or the right to foreclose on the property as

the negotiated benefit of the bargain. Id. At a time when real

estate prices were depressed, the debtor filed bankruptcy

under Chapter XII of the former Bankruptcy Act. Id. Under the

former Code, the debtor retained ownership of the apartment

project and was able to “cash out a nonrecourse, undersecured

holder of a first priority security deed at the value of the

debtor’s property instead of the amount of the debt.” In re

Atlanta West VI, 91 B.R. at 623 (describing the facts in Pine

Gate). The debtor received the benefit of any future apprecia-

tion in the property, while the creditor received no payment on

its undersecured deficiency claim. Id. Thus, the former Code

left the creditor with neither full payment of the loan nor the

right to foreclose on the property, resulting in a windfall to the

debtor.

Collier on Bankruptcy suggests that the purpose behind the

addition of § 1111(b) to the bankruptcy code was to “strike a

balance between the debtor’s need for protection and a credi-

tor’s right to receive equitable treatment.” 7 Collier on Bank-

ruptcy ¶ 1111.03 (Alan N. Resnick & Henry J. Sommer eds.,
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16th ed. 2013). The judicial valuation specific to a Chapter 11

reorganization deprives a lienholder of the right to bid on the

collateral and the opportunity to “benefit from any unantici-

pated post-valuation appreciation.” In re 680 Fifth Avenue

Associates, 29 F.3d at 97. Congress promulgated § 1111(b)(1)(A)

to allow a creditor’s loan to surpass the limitations of nonre-

course agreements and state law, and instead receive treatment

as a recourse claim because the judicial valuation specific to

Chapter 11 “was not part of a nonrecourse creditor’s bargain.”

7 Colliers on Bankruptcy ¶ 1111.03[1][a] (Alan N. Resnick &

Henry J. Sommer eds., 16th ed. 2013). Application of § 1111(b)

prevents a windfall to the debtor, and “puts the Chapter 11

debtor who wishes to retain collateral property in the same

position as a person who purchased property ‘subject to’ a

mortgage lien would face in the nonbankruptcy context.” In re

680 Fifth Avenue Associates, 29 F.3d at 97. After full consider-

ation of the legislative history of § 1111(b), it is apparent that

the district court’s interpretation of § 1111(b)(1)(A) is congru-

ent with Congress’ intent to strike a balance between debtor

protections and equitable treatment of creditors.

We agree with ValStone that the facts and analysis in

Atlanta West are analogous to this case. In Atlanta West, the

debtor proposed retaining a commercial office park under its

reorganization plan. 91 B.R. at 621. Three liens existed on the

commercial office park; the third lien was totally unsecured by

any equity in the property. Id. at 622. The Atlanta West court

analyzed the plain meaning, legislative intent, and case law

relevant to § 1111(b) to conclude that the “statute does not

require that the lien on the property be secured by actual

value” and the creditor “cannot be denied a claim as debtor
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proposes.” Id. at 624. Here, Brookfield cannot dispute that

the Integrity Claim is secured by a lien on the Brookfield

Property, which is the only prerequisite for the application of

§ 1111(b)(1)(A). The value in the collateral is immaterial;

§ 1111(b)(1)(A) treats the Integrity Claim as a recourse loan for

purposes of Brookfield’s Chapter 11 reorganization and

ValStone’s Integrity Claim cannot be disallowed.

Brookfield’s contention that the analysis of the Integrity

Claim begins with the application of 11 U.S.C. § 506(a),

referenced in 11 U.S.C. § 1111(b)(2), is unpersuasive. That

position is inconsistent with the plain reading and the logical

flow of § 1111(b). 

The facts and, more importantly, the analysis conducted in

Brookfield’s keystone case, SM 104, are distinguishable from

this case. In re SM 104 Ltd., 160 B.R. at 216. There are two

similar facts from SM 104 to this case. First, the collateral was

fully encumbered by the first mortgage claim, leaving no

equity for the second mortgage claim. Id. at 209. And, the

second mortgage was a nonrecourse loan. Id. However, that is

where the similarity between SM 104 and this case ends. The

SM 104 court summarily decided that: 

Since Capital Bank’s mortgage is junior to

EquiVest’s mortgage, it necessarily follows that the

value of Capital Bank’s interest in the property of

the Debtor, and thus the amount of its secured claim

and lien, is zero. See 11 U.S.C. § 506(a). Accordingly,

Capital Bank does not hold a ‘claim secured by a lien

on property of the estate’ and does not have a

§ 1111(b) deficiency claim. See 11 U.S.C.
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§ 1111(b)(1)(A). In addition, since the loan is nonre-

course, § 502(b)(1) prevents Capital Bank from

maintaining any unsecured deficiency claim. Since

Capital Bank has no right to payment from the

Debtor or the Debtor’s property, it is not a creditor

of the Debtor.

Id. at 216. In the course of its § 1111(b) analysis, the SM 104

court denied the junior mortgage’s entire claim, and along with

it, the creditor’s right to vote on the debtor’s plan. The SM 104

court did not consider bankruptcy treatises, legislative history,

persuasive cases, or controlling cases during its statutory

interpretation. This Court does not adopt the outlier opinion

proposed by Brookfield.

III.  CONCLUSION

We hold that under § 1111(b)(1)(A), the existence of a valid

and enforceable lien is the only prerequisite for § 1111(b)(1)(A)

to apply. Regardless of whether the claim is secured by any

value in the collateral, § 1111(b)(1)(A) treats the nonrecourse

Integrity Claim as if it had recourse against Brookfield. 

The decisions of the bankruptcy court and the district court

are hereby AFFIRMED.
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1  While Gasprom’s Notice of Appeal named all of the above-

referenced appellees as parties to the order on appeal, the only
named appellee who has participated in this appeal is Michelle
Fateh.
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2  Unless specified otherwise, all chapter and section

references are to the Bankruptcy Code, 11 U.S.C. §§ 101-1532.

2

KURTZ, Bankruptcy Judge:

INTRODUCTION

Chapter 72 debtor Gasprom, Inc. (“Gasprom”) appeals from a

bankruptcy court order holding that the postpetition foreclosure

of Gasprom’s principal asset, a gas station, did not violate the

automatic stay because the stay had terminated by operation of

law as a result of the chapter 7 trustee’s abandonment of the gas

station.  The bankruptcy court based this holding on an incorrect

legal analysis regarding the effect of the abandonment on the

automatic stay.

In the same order, the bankruptcy court held in the

alternative that it would annul the stay in order to

retroactively validate the foreclosure sale and the actions of

the parties who conducted the foreclosure sale.  But the

bankruptcy court abused its discretion in annulling the stay. 

The court did not apply the appropriate legal standard for

determining whether the stay should be annulled.  Nor did the

court give the parties any opportunity to develop the record

regarding the equities of their respective positions. 

Consequently, we VACATE AND REMAND for further proceedings.

FACTS

Gasprom commenced its chapter 11 bankruptcy case in February

2012.  Within roughly a month, the bankruptcy court converted

Gasprom’s case to chapter 7, and Sandra McBeth was appointed to
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serve as chapter 7 trustee (“Trustee”).

Gasprom’s only asset of significance was a non-operational

gas station in Oxnard, California (“Gas Station”).  In June 2012,

the Trustee filed a notice of intention to abandon the Gas

Station.  Gasprom filed a two-page objection to the proposed

abandonment, stating that the Trustee should not be permitted to

abandon the Gas Station because it had “significant equity

potential.”  Gasprom further asserted that the Gas Station

suffered from hazardous waste contamination and that state law

prohibited the Trustee from abandoning contaminated property.  

Gasprom offered no evidence or legal authority to support its

assertions.

The Trustee then submitted evidence in support of her

intention to abandon the Gas Station and noticed her proposed

abandonment for hearing.  According to the Trustee’s evidence,

she did not have any funds available to render the Gas Station

operational.  Nor did she have any funds available to address a

number of troublesome issues concerning permitting, hazardous

waste contamination and underground storage tank compliance.  As

the Trustee explained, the Gas Station’s value was significantly

impaired by these issues and by its nonoperational status, and

the Gas Station also was fully encumbered.

On July 27, 2012, a few days before the hearing on the

proposed abandonment, Michelle Fateh (“Fateh”) filed a memorandum

and a declaration in support of the Trustee’s proposed

abandonment.  Fateh asserted that she was the holder of a first

deed of trust (“Deed Of Trust”) against the Gas Station, that the

obligation secured by the Deed Of Trust exceeded $1 million and
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3  Fateh originally noticed her foreclosure sale for
February 24, 2012, the day Gasprom filed its chapter 11
bankruptcy case.  In light of the bankruptcy filing and the
automatic stay, Fateh apparently continued the foreclosure sale.

4  The transcript of the Abandonment Hearing that Gasprom
attached to its excerpts of record does not appear to be an
official transcript.  Nonetheless, because both sides have relied
on this unofficial transcript in proceedings held in the
bankruptcy court and on appeal, we will accept the transcript as
providing a generally accurate account of the Abandonment Hearing
and the bankruptcy court’s key comments and rulings.  See First
St. Holdings NV, LLC v. MS Mission Holdings, LLC (In re First St.
Holdings NV, LLC), 2012 WL 6050459, at *7 n.12 (mem. dec. 9th
Cir. BAP 2012) (accepting unofficial transcript under similar
circumstances).

4

that Gasprom’s opposition to the proposed abandonment was

meritless.  More importantly for our purposes, Fateh asserted

that, if the court authorized the Trustee to abandon the Gas

Station, the abandonment effectively would terminate the § 362

automatic stay as to the Gas Station and thereby would enable

Fateh to proceed with her pending foreclosure sale against the

Gas Station.3

The bankruptcy court held the hearing on the proposed

abandonment on August 1, 2012 (“Abandonment Hearing”).4  At the

hearing, Gasprom asserted that the court should continue the

Abandonment Hearing to “prevent any rash or sudden actions” by

the creditors asserting liens against the Gas Station.  Hr’g Tr.

(Aug. 1, 2012) at 6:15-8:13.  The bankruptcy court rejected

Gasprom’s argument for a continuance.  As the court put it,

Gasprom only sought to prevent the Trustee from abandoning the

Gas Station so that the automatic stay would continue to enjoin

other parties claiming an interest in the Gas Station from

pursuing their rights in state court.  The court further opined
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5  At the conclusion of the hearing, the court reiterated
its view that, upon abandonment, the automatic stay would no
longer protect the Gas Station from foreclosure:

MS. LINTON [Gasprom’s counsel]: Your honor, if I %% if
I may clarify.  The %% the stay remains in effect, even
after this [Abandonment Order].

[COURT]: No.  Once the [Gas Station] is no longer
property of the estate, if it’s abandoned, the stay as
to the [Gas Station] terminates.

Hr’g Tr. (Aug. 1, 2012) at 12:5-10. 

5

that it would be improper to prohibit or delay abandonment only

so that the automatic stay would continue to cover the Gas

Station and would continue to enjoin interested parties from

pursuing their state law rights and remedies.

After the bankruptcy court orally ruled that it would

authorize the Trustee’s proposed abandonment, Gasprom requested

that the court delay entry of the abandonment order.  If the

court immediately entered the abandonment order, Gasprom

explained, it feared that Fateh would immediately proceed with a

foreclosure sale she had scheduled for that day.  But the court

declined to delay entry of the abandonment order and instead

suggested that, if Gasprom sought to further enjoin Fateh’s

foreclosure sale, Gasprom should seek an injunction from a state

court.5

On the same day as the Abandonment Hearing, August 1, 2012,

the bankruptcy court signed and entered the Trustee’s proposed

form of order authorizing the abandonment and declaring the Gas
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6  The Abandonment Order was not appealed by either side and
is beyond the scope of our review in this appeal.

6

Station abandoned (“Abandonment Order”).6  Even though the

Abandonment Order was silent regarding the automatic stay,

Fateh’s affiliate and her successor in interest under the Deed of

Trust Green Energy Holdings (“Green”) proceeded with the

foreclosure sale later that same day.

Before the Abandonment Hearing, on July 9, 2012, the Trustee

issued a final report reflecting that there were no estate assets

available for distribution.  Thereafter, on August 16, 2012, the

bankruptcy case was closed.  As a combined result of the August

1, 2012 abandonment and the August 16, 2012 case closure, the

automatic stay terminated for all purposes with respect to the

Gas Station on August 16, 2012, a short time after the

foreclosure sale.  See § 362(c).

In September 2012, Gasprom moved to reopen its bankruptcy

case, so that it could seek to set aside the foreclosure sale and

commence contempt proceedings against Fateh, Green and others for

violation of the automatic stay.  According to Gasprom, the

Abandonment Order caused the estate’s interest in the Gas Station

to revert to it, and notwithstanding the court’s comments

regarding the automatic stay at the Abandonment Hearing,

§§ 362(a)(5) and (a)(6) continued to protect Gasprom from

Fateh/Green’s foreclosure.  As a result, Gasprom asserted, when

Fateh/Green proceeded with the foreclosure sale on August 1,

2012, they wilfully violated the stay, and the foreclosure sale

was void as a violation of the stay.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

7

Fateh opposed the motion to reopen, arguing that Gasprom was

not entitled to any of the relief that it intended to pursue upon

reopening.  Relying principally on a single Minnesota bankruptcy

case,  In re D’Annies Rest., Inc. v. N.W. Nat. Bank of Mankato

(In re D’Annies Rest., Inc.), 15 B.R. 828 (Bankr. D. Minn. 1981),

Fateh asserted that no aspect of the stay had survived the entry

of the Abandonment Order.  According to Fateh and In re D’Annies,

when property of the estate is abandoned and the debtor is a

corporation (as opposed to an individual debtor), the stay no

longer protects either the debtor or the subject property from

lien enforcement.  Id. at 831-32. 

The bankruptcy court held a hearing on the motion to reopen

on October 23, 2012.  As a threshold matter, the court granted

the motion to reopen.  No one has challenged that ruling on

appeal.  The court further held that the parties had fully

briefed the issues concerning Gasprom’s anticipated motion to set

aside the foreclosure and Gasprom’s anticipated motion for an

order to show cause why Fateh, Green and others should not be

held in contempt.  Hence, the court explained, it was prepared to

dispose of those matters as well.

The court essentially adopted Fateh’s position that, upon

entry of the Abandonment Order, the automatic stay no longer

enjoined Fateh/Green’s foreclosure sale of the Gas Station.  In

so ruling, the court relied on In re D’Annies and two other cases

from outside the Ninth Circuit.

In the alternative, the court ruled that it was prepared to

annul the automatic stay.  Even though neither party in their

papers had discussed or even mentioned the possibility of
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annulment of the stay, the court ruled that, to the extent

necessary to “validate the foreclosure,”  it would sua sponte

grant relief from the stay retroactively and nunc pro tunc.  Hr’g

Tr. (Oct. 23, 2012) at 4:19-23.  Indicating that it had been its

intent at the Abandonment Hearing to permit the foreclosure sale

to immediately proceed upon entry of the Abandonment Order, the

court deemed it proper to further that intent by sua sponte

annulling the stay, as a “belt and suspenders” measure.  Id.

The bankruptcy court thereafter entered a written order

granting the motion to reopen.  It also entered on December 4,

2012, a separate written order denying the anticipated motion to

set aside the foreclosure and denying the anticipated motion for

an order to show cause re contempt.  Gasprom timely appealed the

the December 4, 2012 order.

 JURISDICTION

The bankruptcy court had jurisdiction pursuant to 28 U.S.C.

§§ 1334 and 157(b)(2)(A), and we have jurisdiction under 28

U.S.C. § 158.

ISSUES

Did the bankruptcy court err when it held in the December 4,

2012 order that Fateh/Green’s foreclosure sale did not violate

the automatic stay?

Did the bankruptcy court abuse its discretion when it

annulled the automatic stay in order to retroactively validate

Fateh/Green’s foreclosure sale?

STANDARDS OF REVIEW

We review de novo the bankruptcy court’s interpretation of

the Bankruptcy Code.  See Danielson v. Flores (In re Flores), 
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-- F.3d --, 2013 WL 4566428, at *1 n.4 (9th Cir. Aug. 29, 2013)

(en banc).

A bankruptcy court’s decision to retroactively annul the

automatic stay is reviewed for an abuse of discretion.  Nat’l

Envtl. Waste Corp. v. City of Riverside (In re Nat’l Envtl. Waste

Corp.), 129 F.3d 1052, 1054 (9th Cir. 1997); Williams v. Levi (In

re Williams), 323 B.R. 691, 696 (9th Cir. BAP 2005).

A bankruptcy court abuses its discretion if its decision is

based on an incorrect legal rule, or if its findings of fact were

illogical, implausible, or without support in the record.  United

States v. Hinkson, 585 F.3d 1247, 1262 (9th Cir. 2009) (en banc).

DISCUSSION

Generally speaking, actions taken in violation of the

automatic stay are considered void ab initio.  Griffin v.

Wardrobe (In re Wardrobe), 559 F.3d 932, 934 (9th Cir. 2009);

Schwartz v. United States (In re Schwartz), 954 F.2d 569, 571

(9th Cir. 1992).  And creditors who attempt to enforce their

nonbankruptcy rights against a debtor or its property without

first obtaining relief from the stay may be held liable for

damages for contempt of court.  See Johnston Envtl. Corp. v.

Knight (In re Goodman), 991 F.2d 613, 620 (9th Cir. 1993)

(holding that a corporation may recover civil contempt damages

for an automatic stay violation).

The bankruptcy court here concluded that the August 1, 2012

foreclosure sale had not violated the automatic stay.  The

bankruptcy court reasoned that the Trustee’s abandonment of the

Gas Station earlier that same day had fully terminated the stay

as to the Gas Station.  We disagree.  By operation of law, the
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August 1, 2012 Abandonment Order only terminated one aspect of

the stay, the aspect protecting the Gas Station as “property of

the estate.”  Upon abandonment, the Gas Station no longer was

property of the estate; title to the Gas Station reverted to

Gasprom.  See Catalano v. Comm’r, 279 F.3d 682, 685 (9th Cir.

2002).  Hence, the aspect of the stay protecting estate property

no longer applied.  See § 362(c)(1).

But the abandonment did not by operation of law terminate

the aspect of the stay arising from § 362(a)(5), which protects

“property of the debtor.”  Absent a ruling by the court granting

relief from stay under § 362(d) so as to permit foreclosure to

occur, § 362(a)(5) continued to protect the Gas Station from

foreclosure, at least until the bankruptcy court closed Gasprom’s

bankruptcy case on August 16, 2012.  See § 362(c)(2).

The canons of statutory interpretation support our

construction of § 362(a)(5).  In accordance with those canons,

our analysis must begin with the statutory text.  See Lamie v.

United States Trustee, 540 U.S. 526, 534 (2004).  Our analysis

also must end with the statutory text if “‘the statutory language

is unambiguous’ . . . and ‘the statutory scheme is coherent and

consistent.’”  Schindler Elevator Corp. v. United States ex rel.

Kirk, –– U.S. ––, 131 S.Ct. 1885, 1893 (2011) (quoting Robinson

v. Shell Oil Co., 519 U.S. 337, 340 (1997)).  Put another way,

when the plain and unambiguous language of the statute does not

lead to absurd results, the courts’ only role is to apply the

statute according to its terms.  See Lamie, 540 U.S. at 534.

Section 362(a)(5) extends the protection of the automatic

stay to “property of the debtor.”  “Debtor” is a defined term in
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the Bankruptcy Code, so there can be no doubt as to what Congress

intended that word to mean.  The term “debtor” means any “person

or municipality” for which a bankruptcy case has been commenced. 

See § 101(13).  In turn, for purposes of the Bankruptcy Code, a

“person” is explicitly defined as including individuals,

partnerships and corporations.  § 101(41).

Nor can there be any genuine doubt what the entire phrase

“property of the debtor” means.  Without any limiting or

qualifying language in the statutory text, the phrase must refer

to property interests held by any of the above-referenced types

of debtors.  If Congress wanted to limit “property of the debtor”

to exclude property of corporate and partnership debtors, it only

would have needed to add the word “individual” before the word

“debtor”.  Or it could have used the same phraseology it used in

§ 362(c)(3), in which it refers to “a debtor who is an

individual.”  Congress obviously knew how to limit the term

debtor when it wanted to do so.  It did not so limit the phrase

“property of the debtor” in § 362(a)(5).  We cannot and will not

read the additional word “individual” into the statute, when it

appears that Congress affirmatively and specifically omitted that

word.  See Lamie, 540 U.S. at 538.  If Congress actually intended

to so limit § 362(a)(5), then it will need to amend the statute. 

Id. at 542. 

Several bankruptcy cases from both within and without the

Ninth Circuit have similarly interpreted the effect of

abandonment on the automatic stay.  See, e.g., Mut. Ins. Co. of

New York v. County of Fresno (In re D. Papagni Fruit Co.), 132

B.R. 42, 45 (Bankr. E.D. Cal. 1991); Coronado v. Beach Furniture
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& Appliance (In re Coronado), 11 B.R. 8, 9 (Bankr. D. Ariz.

1981); Guild Mortgage Co. v. Cornist (In re Cornist), 7 B.R. 118,

120 (Bankr. S.D. Cal. 1980); see also Gen. Motors Acceptance

Corp. v. Bell (In re Bell), 700 F.2d 1053, 1057–58 (6th Cir.

1983); Young v. Twin States Fin., Inc. (In re Young), 2012 WL

1189900, at **5-6 (Bankr. S.D. Miss. 2012); In re Vicente, 446

B.R. 26, 29-30 (Bankr. D. Mass. 2011); Adams v. Hartconn Assocs.,

Inc. (In re Adams), 212 B.R. 703, 710 (Bankr. D. Mass. 1997); In

re Lair, 235 B.R. 1, 21-22 (Bankr. M.D. La. 1999); Gassaway v.

Fed. Land Bank of New Orleans (In re Gassaway), 28 B.R. 842, 846

(Bankr. N.D. Miss. 1983); In re Cruseturner, 8 B.R. 581, 592

(Bankr. D. Utah 1981).  These cases stand for the general

proposition that abandoned property continues to be protected by

the automatic stay to the extent it has reverted back to the

debtor, unless and until the case is closed or dismissed, or a

discharge is granted or denied.  Accord, H.R. Rep. No. 95-595 at

343 (1977)(stating that, while § 362(c)(1) terminates the

automatic stay as to estate property when the subject property is

no longer estate property, that provision “does not terminate the

stay against property of the debtor if the property leaves the

estate and goes to the debtor.”).

Fateh/Green doubtlessly would argue that the above-cited

cases are distinguishable because the debtors in these cases

typically were individuals and not corporations like Gasprom. 

However, as we have explained above, there is no proper legal

basis for excluding corporate debtors from the protection

explicitly afforded to all debtors under § 362(a)(5).

The rules of statutory construction require us to
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additionally determine whether the meaning we have derived from

the text of the statute is part of a coherent and consistent

statutory scheme.  See Schindler Elevator Corp., –– U.S. at ––,

131 S.Ct. at 1893 (2011); see also Gale v. First Franklin Loan

Servs., 701 F.3d 1240, 1244 (9th Cir. 2012) (holding that the 

court must consider the statutory text in context and with a view

to the entire statutory scheme).

Nothing in the context or scheme of § 362 requires us to

interpret “property of the debtor” differently.  The two

articulated purposes of the automatic stay are broad.  See 

Burkart v. Coleman (In re Tippett), 542 F.3d 684, 689-90 (9th

Cir. 2008).  First, the stay gives the debtor respite from any

creditor efforts to enforce rights against the debtor and its

property.  Id.  And second, it also protects the creditors from

each other, as it prevents the creditors from racing to be the

first to claim the debtor’s limited assets.  Id.  In turn, these

two purposes facilitate and promote the tandem bankruptcy goals

of a fresh start for the the debtor and equitable distribution

for creditors.  See id.  

In light of § 362’s purposes, the scope of the stay granted

in § 362(a) is interpreted very broadly, and the exceptions set

forth in § 362(b) are interpreted narrowly.  See Snavely v.

Miller (In re Miller), 397 F.3d 726, 730-31 (9th Cir. 2005)

(citing Stringer v. Huet (In re Stringer), 847 F.2d 549, 552 n.4

(9th Cir. 1988)).  Thus, the context and statutory scheme in

which Congress used the phrase “property of the debtor” in

§ 362(a)(5) supports our refusal to read into the text any

limiting or qualifying language that Congress chose not to
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include. 

Relying on In re D’Annies, 15 B.R. at 831, the bankruptcy

court held that, after abandonment of estate property,

§ 362(a)(5) only protects a debtor from foreclosure of that

property if that debtor is an individual.  We decline to follow

In re D’Annies.  In re D’Annies invoked certain policy concerns

in an attempt to justify a narrow interpretation of § 362(a)(5),

an interpretation that would exclude corporate and partnership

debtors from the protections afforded under § 362(a)(5).  But In

re D’Annies’ narrow interpretation is inconsistent with the plain

reading of the statutory text and with the statutory scheme and

context we described above.  Even if there were some validity to

In re D’Annies’ policy concerns, those concerns do not permit us

to alter the meaning of Congress’s plain and unambiguous

statutory language.  See Lamie, 540 U.S. at 538.  As the Ninth

Circuit has noted, the Supreme Court “frowns” on courts that

attempt to modify unambiguous provisions of the Bankruptcy Code

for policy reasons.  See Sherwood Partners, Inc. v. Lycos, Inc.,

394 F.3d 1198, 1202 n.4 (9th Cir. 2005) (citing Hartford

Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1,

14 (2000)).

The bankruptcy court also relied on Dewsnup v. Timm (In re

Dewsnup), 908 F.2d 588, 590 (10th Cir. 1990), aff’d, 502 U.S. 410

(1992).  At the October 23, 2012 hearing, the bankruptcy court

recited and relied upon the following language from Dewsnup: 

[Section 554(a)] allows abandonment of property that
“is burdensome to the estate or that is of
inconsequential value and benefit to the estate.”
Property abandoned under this section ceases to be part
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of the estate.  It reverts to the debtor and stands as
if no bankruptcy petition was filed.

Id. at 590 (citations omitted and emphasis added).

We do not dispute the correctness of this statement. 

Indeed, the Ninth Circuit Court of Appeals has made similar

statements.  See, e.g., Catalano, 279 F.3d at 685 (“Upon

abandonment, the debtor’s interest in the property is restored

nunc pro tunc as of the filing of the bankruptcy petition.”). 

These statements reflect the unremarkable proposition that, after

an abandonment of estate property, the debtor holds the same

legal interest in the abandoned property that it held at the time

of its bankruptcy filing.  The bankruptcy court here misconstrued

these statements.  It conflated the issue of the debtor’s legal

interest in abandoned property with the issue of the impact of

abandonment on the automatic stay.

In sum, the bankruptcy court erred as a matter of law when

it concluded that, immediately upon abandonment, the automatic

stay no longer enjoined Fateh/Green from foreclosing on the Gas

Station.

The bankruptcy court’s December 4, 2012 order also provided

for annulment of the automatic stay, for the nunc pro tunc

termination of the stay as to the Gas Station in order to

retroactively validate the foreclosure sale.  The bankruptcy

court relied on this annulment as an alternate basis for

concluding that the foreclosure sale did not violate the

automatic stay.

In deciding whether to annul the stay, a bankruptcy court

ordinarily should examine the circumstances of the specific case
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and balance the equities of the parties’ respective positions. 

See Nat’l Envtl. Waste Corp., 129 F.3d at 1055; Fjeldsted v. Lien

(In re Fjeldsted), 293 B.R. 12, 24 (9th Cir. BAP 2003).  In

balancing the equities, the court may consider a number of

different factors.  In re Fjeldsted, 293 B.R. at 24-25.  While

any specific list of relevant factors is subject to modification

depending on the circumstances of the particular case, In re

Fjeldsted suggested that the following list of factors could be

used as a general guideline or framework for assessing the

equities:

1. Number of filings;
2. Whether, in a repeat filing case, the circumstances
indicate an intention to delay and hinder creditors;
3. A weighing of the extent of prejudice to creditors
or third parties if the stay relief is not made
retroactive, including whether harm exists to a bona
fide purchaser;
4. The Debtor’s overall good faith (totality of
circumstances test);
5. Whether creditors knew of stay but nonetheless took
action, thus compounding the problem;
6. Whether the debtor has complied, and is otherwise
complying, with the Bankruptcy Code and Rules;
7. The relative ease of restoring parties to the status
quo ante;
8. The costs of annulment to debtors and creditors;
9. How quickly creditors moved for annulment, or how
quickly debtors moved to set aside the sale or
violative conduct;
10. Whether, after learning of the bankruptcy,
creditors proceeded to take steps in continued
violation of the stay, or whether they moved
expeditiously to gain relief;
11. Whether annulment of the stay will cause
irreparable injury to the debtor;
12. Whether stay relief will promote judicial economy
or other efficiencies.

Id. at 25 (citations omitted).

Here, the bankruptcy court identified only a single factor

as justifying annulment of the stay:  because it previously had

indicated at the Abandonment Hearing that Fateh/Green could
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7  In light of our decision, we decline to express any
opinion at this time regarding the propriety of the bankruptcy
court sua sponte granting annulment.  Of course, the court on
remand is not required to further consider annulment unless
Fateh/Green should see fit to formally request such relief by
filing an appropriate motion.  Nor would it be necessary for the
court to reopen the bankruptcy case in order to address such a
motion.  See Aheong v. Mellon Mortgage Co. (In re Aheong), 276
B.R. 233, 242 (9th Cir. BAP 2002)(holding that bankruptcy court
had ancillary jurisdiction to decide motion to annul the stay

(continued...)
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proceed with the foreclosure, it sua sponte concluded that

annulment should be granted.  And it reached this conclusion

without any advance notice to the parties and without any

opportunity for the parties to submit any evidence or argument

concerning the equities.

In balancing the equities, a single factor may so outweigh

the consideration of all other factors that the single factor may

be dispositive.  Id.  Here, however, the record reflects that the

bankruptcy court did not actually attempt to weigh anything.  In

other words, the bankruptcy court did not utilize the appropriate

legal framework because there is no indication that it attempted

to balance the equities.  Nor did it give the parties any

opportunity to develop the record concerning the equities.  As a

result, the bankruptcy court abused its discretion when it ruled

that the stay should be annulled.  See Hinkson, 585 F.3d at 1262

(holding that trial court abuses its discretion if it does not

identify the correct legal rule to apply).

On remand, the bankruptcy court must give the parties an

opportunity to brief and present evidence regarding the equities

of granting an annulment if the court is intent on moving

forward, sua sponte, with stay annulment proceedings.7
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without reopening the bankruptcy case or vacating the case
dismissal order).
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    CONCLUSION

For the reasons set forth above, the December 4, 2012 order

is VACATED, and this matter is hereby REMANDED for further

proceedings consistent with this decision.
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Plaintiff-Appellant Ute Mesa Lot 1, LLC, (“Ute Mesa”) appeals from a

bankruptcy court order denying it relief under 11 U.S.C. § 547(b).  The narrow

issue is whether a notice of lis pendens filed in Colorado can constitute a

preferential transfer under 11 U.S.C. § 547(b).  Both the bankruptcy and district

courts held that a lis pendens is not a transfer because it merely serves as notice

of pending litigation.  Exercising jurisdiction under 28 U.S.C. § 158(d)(1), we

affirm.

  

Background

Ute Mesa is a real estate developer in Colorado.  In October 2007, it

received a $12 million loan from Defendant-Appellee United Western Bank

(“Bank”)1 to finance the construction of a single family home on property it

owned in Aspen (“property”).  To secure the loan, the Bank prepared a deed of

trust incorrectly identifying Ute Mesa’s sole member (Leathem Stern) as the

owner rather than Ute Mesa.  Because the grantor under the deed of trust was not

the owner of the property, the deed of trust was ineffective in giving the Bank a

lien on the property.

1  In January 2011, Defendant-Appellee First-Citizens Bank & Trust
Company acquired United Western Bank’s interest in the construction loan and
state-court claims.  For convenience, we use the term “Bank” to refer to United
Western and First-Citizens collectively.  
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On May 19, 2010, the Bank filed suit in Colorado state court seeking

reformation of the deed of trust and a declaration that it had a first priority lien on

the property.  Two days later, the Bank filed a notice of lis pendens in the Pitkin

County real property records. 

On August 13, 2010, Ute Mesa petitioned for Chapter 11 bankruptcy relief. 

Ute Mesa continues as debtor in possession of the property.  In April 2011, Ute

Mesa filed an adversary proceeding against the Bank seeking to avoid the lis

pendens as a preferential transfer.  The bankruptcy court granted the Bank’s

motion to dismiss, and the federal district court affirmed.     

Relying upon the bankruptcy court’s analysis, the district court recognized

that a “lis pendens does not create a lien, retain title as a security interest, or

foreclose on a debtor’s equity of redemption.”  Ute Mesa Lot 1, LLC v. First

Citizens Bank (In re Ute Mesa), No. 11-cv-01786, 2012 WL 1015757, at *3 (D.

Colo. Mar. 23, 2012) (internal quotation omitted).  It agreed with the bankruptcy

court that, “since a lis pendens only serves the limited purpose of notice, the

filing of a lis pendens is not a transfer disposing of or parting with an interest in

the property within the meaning of § 101(54)(D)(ii).”  Id. at *4 (internal

quotation omitted).  Thus, no preferential transfer occurred, and Ute Mesa could

not avoid the lis pendens.
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Discussion

We review the bankruptcy court’s decision de novo, as it involves only

legal questions.  Valley Bank & Trust Co. v. Spectrum Scan, LLC (In re Tracy

Broad. Corp.), 696 F.3d 1051, 1053 (10th Cir. 2012).

Ute Mesa argues that the bankruptcy and district courts erred by beginning

and ending their analyses with §§ 547(b) and 101(54) of the Bankruptcy Code and

Colorado law.  Relying on § 547(e)(1)(A), Ute Mesa asserts that a “transfer of an

interest in property” occurs when a bona fide purchaser cannot acquire an interest

superior to that of a creditor.  According to Ute Mesa, because the lis pendens

prevents a bona fide purchaser from acquiring an interest in the property superior

to the Bank’s interest, the lis pendens qualifies as a transfer of an interest in the

property.  

The Bank argues that the first and only step of the analysis is to determine

whether an underlying property interest exists under state law.  Because a lis

pendens is merely a notice and does not constitute a lien, no transfer occurred. 

We agree.

I. Transfer of an Interest in Property 

Under § 547 of the Bankruptcy Code, a debtor in possession2 “may avoid

any transfer of an interest of the debtor in property, to or for the benefit of a

2  In a Chapter 11 case, a debtor in possession has all the rights and powers
of a bankruptcy trustee, including the power of avoidance under § 547.  11 U.S.C.
§ 1107(a).   
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creditor,” if that transfer occurs within 90 days prior to the filing of the

bankruptcy petition.  11 U.S.C. §§ 547(b)(1), (4).  To be an avoidable

“preferential transfer,” that transfer must meet certain statutory requirements (§

547 (b)(1)–(5)).  Fundamentally, however, the “keystone of a preference is a

transfer of the debtor’s property.”  5 Collier on Bankruptcy ¶ 547.05 (Alan N.

Resnick & Henry J. Sommer eds., 16th ed.).  In pertinent part, the Bankruptcy

Code defines a “transfer” as:

each mode, direct or indirect, absolute or conditional,
voluntary or involuntary, of disposing of or parting with— 

(i) property; or 
(ii) an interest in property.  

11 U.S.C. § 101(54)(D).  The Bankruptcy Code, however, does not define

“property” or “interest in property.”  Given this lacuna, “‘property’ and ‘interests

in property’ are creatures of state law.”  Barnhill v. Johnson, 503 U.S. 393, 398

(1992).  See also Bailey v. Big Sky Motors, Ltd. (In re Ogden), 314 F.3d 1190,

1197 (10th Cir. 2002).  Thus we must look to the property rights attendant to the

filing of a lis pendens under Colorado law.

A. Colorado Lis Pendens 

In Colorado, a party may record a notice of lis pendens against real

property after initiating an action “wherein relief is claimed affecting the title to

real property.”  Colo. Rev. Stat. § 38-35-110(1).  Recording a lis pendens

provides “notice to any person thereafter acquiring, by, through, or under any
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party named in such notice, an interest in the real property . . . that the interest so

acquired may be affected by the action described in the notice.”  Id.  

Colorado cases applying the doctrine of lis pendens make clear that a “lis

pendens does not constitute a lien against real property.”  Hewitt v. Rice, 154

P.3d 408, 412 (Colo. 2007).  A judgment lien does not arise against real property

until a “transcript of the judgment” is recorded.  Colo. Rev. Stat. § 13-52-102(1). 

Until judgment is recorded, “no new interest is created by the existence of a lis

pendens notice.”  Kerns v. Kerns, 53 P.3d 1157, 1164 n.6 (Colo. 2002). 

Nonetheless, the recordation of a lis pendens does have a very real legal effect:

“Once a lis pendens is filed, it renders title unmarketable and therefor effectively

prevents the property’s transfer until the litigation is resolved or the lis pendens is

expunged.”  Id.  This protects “the judgment of the court [so that it] cannot be

frustrated by alienation of the property to a third party not bound by the outcome

of the litigation.”  Id. at 1162.  Despite a lis pendens’s attendant consequences,

“[h]owever, it is still only a notice.”  Id. at 1164 n.6.  

Ute Mesa argues that the bankruptcy and district courts erred by narrowing

their analyses to these statements of Colorado law.  We disagree.  While federal

law answers “[w]hat constitutes a transfer” for purposes of § 547, that answer

turns on the definitions of “property” and “interests in property,” which are

unique creatures of state law.  Barnhill, 503 U.S. at 397-98.  Here, Colorado law

delineates that a lis pendens serves the limited purpose of providing potential
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purchasers “notice” of a possible judgment, and it creates “no new interest” for

the filer.  Kerns, 53 P.3d at 1164 n.6.  While the owner might have lost its right to

convey marketable title, the filing of a lis pendens does not thereby transfer that

right “to or for the benefit” of the filer.  11 U.S.C. § 547(b)(1).  Therefore, the

Bank’s lis pendens is not a “transfer of an interest of the debtor in property, to or

for the benefit of a creditor” within the meaning of the Bankruptcy Code. 

B. The Bundle of Rights 

Ute Mesa argues that, although the lis pendens did not transfer its property

per se, the lis pendens did transfer one of its discrete interests in the property—its

right to convey fee simple title free of the interests of the Bank.  Aplt. Supp. Br.

2.  Because the lis pendens rendered the property unmarketable and subject to the

Bank’s claims, Ute Mesa contends that its rights were diminished upon the

recording of the lis pendens, thus reducing the value of the property to the

detriment of its creditors.  Id. at 9-10.  The Bank, on the other hand, argues that

the lis pendens only affects the rights of potential purchasers vis-a-vis the Bank,

leaving Ute Mesa’s interests unaffected.  Aplee. Supp. Br. 4.   

Not only is a disposition of the debtor’s “property” a transfer, a disposition

of any of the debtor’s separate “interests in property” is likewise a transfer under

the Bankruptcy Code.  11 U.S.C. § 101(54)(D)(i)–(ii).  We recognize that a lis

pendens in Colorado clouds an owner’s title thereby impairing its marketability. 

See Kerns, 53 P.3d at 1164 n.6.  However, we do not see how clouding title
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constitutes “disposing of or parting with” an interest of the debtor in property

within the Bankruptcy Code’s definition of a “transfer.”  11 U.S.C. § 101(54)(D). 

Certainly, fee simple ownership is the most comprehensive bundle of rights and

includes the right to convey property.  That right, however, is not destroyed by a

notice of lis pendens.  Although a lis pendens might render title “unmarketable”

under Colorado law, the owner still retains the right to convey that property,

assuming he finds a willing buyer.  See Hewitt, 154 P.3d at 412-13; Kerns, 53

P.3d at 1164 n.6; Hammersley v. District Court In and For Routt Cnty., 610 P.2d

94, 96 n.2 (Colo. 1980). 

In fact, the Colorado Supreme Court has addressed this very argument.  In

Hammersley, the property owner sought to have a notice of lis pendens vacated

on the grounds that “the notice of lis pendens [would] cloud his title and [would]

impair its marketability.”  610 P.2d at 96 n.2.  The Colorado Supreme Court flatly

rejected that assertion by stating that a lis pendens “harm[s] no legitimate interest

of the owner.”  Id. at 96.  While the marketability of title was tarnished, the court

noted, “[t]his means only that a subsequent purchaser will be bound by the

outcome of the litigation and that purchase may be discouraged until that outcome

is certain.”  Id. at 96 n.2. 

Here, Ute Mesa may find it difficult to locate a purchaser willing to buy the

property at full price, pending the resolution of the Bank’s claims.  However, this

does not detract from the fact that the lis pendens itself “harm[s] no legitimate
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interest of the owner,” Ute Mesa.  Id. at 96.  Though the right to convey property

may have been devalued, it has not been “disposed of” or “parted with” so to

qualify as a “transfer” under the Bankruptcy Code.  Contrary to Ute Mesa’s

argument, a “diminished” interest does not equate to a “transferred” interest.  Ute

Mesa has been deprived of no more than its ability to convey the property without

first informing the prospective purchaser of the existence of the Bank’s claim. 

Accordingly, under Colorado law, the effect of a lis pendens rendering title

unmarketable is, on its own, not a transfer of an interest of the debtor in property. 

II. Perfection vs. Transfer of an Interest in Property  

Ute Mesa challenges reliance on Colorado law and argues that

§ 547(e)(1)(A) also plays a determinative role in whether a “transfer of an interest

of the debtor in property” has occurred under § 547(b).  Aplt. Br. 9.  It further

argues that § 547(e)(2)(B) sets the date of the transfer as the date of the filing of

the lis pendens, because the lis pendens was recorded more than thirty days after

the Bank made its loan.  Aplt. Br. 8.

Section 547(e)(1)(A) of the Bankruptcy Code provides that: 

a transfer of real property . . . is perfected when a bona
fide purchaser of such property from the debtor . . . cannot
acquire an interest that is superior to the interest of the
transferee . . . .   

11 U.S.C. § 547(e)(1)(A). 

Additionally, § 547(e)(2)(B) provides that: 
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a transfer is made . . . at the time such transfer is
perfected, if such transfer is perfected after [30 days
after such transfer takes effect] . . . .  

11 U.S.C. § 547(e)(2)(B).  

Ute Mesa’s reliance on § 547(e)(1)(A) in this context conflates perfection

of a transfer with the existence of a transfer.  As is clear from its text,

§ 547(e)(1)(A) does not attempt to define a “transfer of real property.”  Rather,

§ 547(e)(1)(A) determines whether a transfer of an interest in property—as

defined by § 101(54) and state law—“is perfected” for the purposes of § 547. 

Likewise, § 547(e)(2)(B) only determines the timing of a transfer for preference

purposes; it does not purport to establish whether a transfer has in fact taken

effect.  The bankruptcy and district courts properly avoided analyzing the effects

of the lis pendens under § 547(e)(1)(A).3 

Ute Mesa relies on a Ninth Circuit case, Hurst Concrete Prods., Inc. v. Lane

(In re Lane), 980 F.2d 601 (9th Cir. 1992), to argue that “perfection” of an

interest equates to “transfer” of an interest under § 547.  To be sure, the Ninth

Circuit painted in broad strokes when it held “that the filing of a valid lis pendens

is a transfer within the meaning of the Bankruptcy Code.”  Id. at 606.  However,

the creditor in In re Lane had already recorded a judgment against the debtors

3  Likewise, § 547(e)(2)(B) is inapposite, as the “transfer” that the lis
pendens perfects is the attachment of the judgment lien arising from the
underlying state court action, not the issuance of the loan as Ute Mesa contends. 
Aplt. Br. 8.   
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before the debtors filed their bankruptcy petition.   Id. at 603.  The court

addressed whether a transfer relates back in time to a lis pendens, not whether a

lis pendens itself constitutes a transfer.  Here, it is uncontroverted that the Bank

did not receive a favorable judgment in the state court action before Ute Mesa

filed its Chapter 11 petition, and In re Lane is inapposite.

Other decisions support the conclusion that “perfection” and “transfer” are

distinct inquiries for preferential transfer purposes.  Perfection is a “preliminary

determination” that must be made to “establish[] the date on which a transfer was

made,” Grover v. Gulino (In re Gulino), 779 F.2d 546, 549 (9th Cir. 1985); it

does not control whether a transfer was made.  In Saghi v. Walsh (In re Gurs), the

Bankruptcy Appellate Panel of the Ninth Circuit held that: 

The filing of [a] lis pendens cannot be characterized as a
transfer of the debtor’s property nor can it be characterized
as a transfer on account of an antecedent debt.  To argue
otherwise confuses avoidance of a transfer of an interest in
the debtor’s property with avoidance of an act that
perfects, as against potential bona fide purchasers, a claim
of ownership.  Section 547 permits avoidance of the
former not the latter.  

34 B.R. 755, 757 (B.A.P. 9th Cir. 1983).  The Ninth Circuit did not disturb this

limited holding—that perfection is not itself a transfer—in In re Lane.  Simply

put, § 547(b) has no effect where there has been “perfection, but no transfer.” 

Freedom Grp., Inc. v. Lapham-Hickey Steel Corp. (In re Freedom Grp.), 50 F.3d
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408, 412 (7th Cir. 1995).4  

Ute Mesa raises an additional argument that, even though the Bank had not

recorded a judgment before Ute Mesa filed its bankruptcy petition, any eventual

judgment is itself a present transfer because it would necessarily “relate back” to

the filing of the lis pendens.  Aplt. Br. 10-11.  However, Ute Mesa did not raise

this argument in its complaint, response to the Bank’s motion to dismiss, or

opening brief in the district court.  We will not permit Ute Mesa to raise it for the

first time here.  Katz v. Gerardi, 655 F.3d 1212, 1217 n.3 (10th Cir. 2011).    

AFFIRMED.  

4  The prime example of perfection before transfer is pre-filing a UCC
financing statement before the attachment of a security interest.  See, e.g., Colo.
Rev. Stat. § 4-9-502(d). 
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2 Nos. 13-1518 and 13-1277

HAMILTON, Circuit Judge. Under 11 U.S.C. § 544(a)(3), a

trustee in bankruptcy has the so-called “strong-arm” power to

“avoid … any obligation incurred by the debtor that is

voidable by—a bona fide purchaser of real property … from

the debtor … .” In these two appeals, we address a question

that has divided bankruptcy courts in Illinois and pitted

mortgage lenders against unsecured creditors. The question is

whether, before a 2013 amendment to the Illinois mortgage

recording statute, a bankruptcy trustee could use the strong-

arm power to avoid a mortgage recorded in Illinois on the

ground that the mortgage did not state on its face either a

maturity date or an interest rate. Our answer is no. The Illinois

statute on the form for recorded mortgages upon which the

trustees base their strong-arm efforts, 765 Ill. Comp. Stat. 5/11

(2012), was written in permissive rather than mandatory terms.

The absence of a maturity date and/or an interest rate did not

allow a bankruptcy trustee to avoid a mortgage under the pre-

amendment version of 765 ILCS 5/11. Accordingly, we affirm

the judgment of the district court in the Crane case, No. 13-

1518, and the judgment of the bankruptcy court in the Klasi

Properties case, No. 13-1277.

I. Factual and Procedural Background

The debtors in both appeals, Gary and Marsa Crane and

Klasi Properties, LLC, borrowed money secured by mortgages

on real estate. In both cases, the mortgages were recorded by

the lenders to ensure the priority of their mortgage liens. In

both cases, the recorded mortgages did not state the maturity

date of the secured debt or the applicable interest rate. Those

terms were included in the promissory notes, of course, which

were fully incorporated by reference in the mortgages.
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The Cranes sought bankruptcy protection in the Central

District of Illinois, and Klasi Properties sought bankruptcy

protection in the Southern District of Illinois. In both cases, the

trustees filed adversary complaints under 11 U.S.C. § 544(a)(3)

seeking to avoid the mortgages because they did not state the

maturity dates or interest rates for the secured debts. In the

Crane case, the bankruptcy court granted summary judgment

in favor of the trustee, Crane v. Richardson (In re Crane), 2012

WL 669595, at *2 (Bankr. C.D. Ill. Feb. 29, 2012), but the district

court reversed and granted judgment for the mortgage lender.

Crane v. Richardson (In re Crane), 487 B.R. 906, 915–16 (C.D. Ill.

2013). In the Klasi Properties case, the bankruptcy court granted

summary judgment in favor of the mortgage lender. Bruegge v.

Farmers State Bank of Hoffman (In re Klasi Properties, LLC), 2013

WL 211111, at *8 (Bankr. S.D. Ill. Jan. 18, 2013). In light of the

Crane case and other conflicting decisions among bankruptcy

courts in Illinois, we accepted the trustee’s request for direct

review under 28 U.S.C. §158(d)(2)(B).1

  For cases holding that mortgages were enforceable despite the absence of1

some terms listed in the statute, see Bruegge v. WBCMT 2007-C33 Mid

America Lodging, LLC (In re HIE of Effingham, LLC), 490 B.R. 800, 818–20

(Bankr. S.D. Ill. 2013) (mortgage missing interest rate and maturity date);

Banbury Metrolofts, LLC v. BMO Harris Bank, N.A. (In re Banbury Metrolofts,

LLC), 2013 WL 1191230, at *4 (Bankr. N.D. Ill. March 25, 2013) (same); Bank

of Ill. v. Covey (In re Shara Manning Props., Inc.), 475 B.R. 898, 910 (Bankr.

C.D. Ill. 2010) (construction lender’s mortgage was valid and enforceable

against debtor and second lender even if it omitted the debt amount,

interest rate, and maturity date where second lender had actual notice of

construction lender’s mortgage; 765 ILCS 5/11 creates a “safe harbor” for

mortgagees); Richardson v. Good (In re Good), 2006 WL 2458817, at *2 (Bankr.

(continued...)
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II. Analysis

Our analysis begins with a bankruptcy trustee’s “strong-

arm” powers under 11 U.S.C. § 544(a)(3), which provides:

The trustee shall have, as of the commencement

of the case, and without regard to any

knowledge of the trustee or of any creditor, the

rights and powers of, or may avoid any transfer

of property of the debtor or any obligation

incurred by the debtor that is voidable by … a

bona fide purchaser of real property, other than

fixtures, from the debtor, against whom

applicable law permits such transfer to be

perfected, that obtains the status of a bona fide

purchaser and has perfected such transfer at the

  (...continued)
1

C.D. Ill. Aug. 23, 2006) (mortgage that omitted interest rate and maturity

date of underlying debt was valid under 765 ILCS 5/11 and could not be

avoided under bankruptcy trustee’s strong-arm powers); see also Citizens

Sav. Bank v. Covey (In re Pak Builders), 284 B.R. 650, 654–60, 662–63 (Bankr.

C.D. Ill. 2002) (mortgages that incorrectly identified debtor as a corporation

rather than a partnership and nature of secured debt did not prevent

mortgages from giving constructive notice of mortgagee’s interest sufficient

to preclude trustee from avoiding mortgage under strong-arm powers). For

cases holding that mortgages were not enforceable if they lacked any terms

listed in the statute, see People’s Nat’l Bank N.A. v. Jones, 482 B.R. 257, 263

(S.D. Ill. 2012) (765 ILCS 5/11 elements of form mortgage were requirements

under Illinois law), rev’d on other grounds, People’s Nat’l Bank N.A. v. Banterra

Bank, 719 F.3d 608 (7th Cir. 2013); Peterson v. Berg (In re Berg), 387 B.R. 524,

559–61 (Bankr. N.D. Ill. 2008) (mortgage that did not state debt amount,

interest rate, or maturity date of loan was insufficient under 765 ILCS 5/11

and could be avoided by Chapter 7 trustee).
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time of the commencement of the case, whether

or not such a purchaser exists.

For present purposes, the key is that a bankruptcy trustee

may avoid any obligation or transfer of the debtor’s property

that a hypothetical bona fide purchaser could avoid, “without

regard to any knowledge of the trustee or of any creditor.”

State law governs who would count as a bona fide purchaser

and what constitutes constructive notice sufficient to defeat a

bankruptcy trustee’s section 544(a)(3) power. See Sandy Ridge

Oil Co. v. Centerre Bank N.A. (In re Sandy Ridge Oil Co.), 807 F.2d

1332, 1336 (7th Cir. 1986); Brown v. Job (In re Polo Builders, Inc.),

433 B.R. 700, 707 (Bankr. N.D. Ill. 2010).

The question before us is therefore at bottom a question of

Illinois state law. We review de novo the conclusions of law

reached by both the district court and the bankruptcy court.

Illinois v. Chiplease, Inc. (In re Resource Technology Corp.),

721 F.3d 796, 799–800 (7th Cir. 2013); Ojeda v. Goldberg, 599 F.3d

712, 716 (7th Cir. 2010).

A bona fide purchaser in Illinois is one who acquires an

“interest in [the] property for valuable consideration without

actual or constructive notice of another’s adverse interest in the

property.” U.S. Bank N.A. v. Villasenor, 979 N.E.2d 451, 464 (Ill.

App. 2012), quoting Goldberg v. Ehrlich (In re Ehrlich), 59 B.R.

646, 650 (Bankr. N.D. Ill. 1986). Actual notice is knowledge the

purchaser had at the time of the conveyance, U.S. Bank,

979 N.E.2d at 465, but the terms of section 544(a)(3) provide

that a bankruptcy trustee cannot be charged with actual notice.

A trustee can be charged with constructive notice, however.

Sandy Ridge Oil Co. v. Centerre Bank N.A. (In re Sandy Ridge Oil
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Co.), 832 F.2d 75 (7th Cir. 1987) (defectively recorded mortgage

was sufficient under Indiana law to serve as constructive notice

and to defeat debtor-in-possession’s strong-arm claim under §

544(a)(3)).

Illinois defines constructive notice as knowledge that the

law imputes to a purchaser, whether or not the purchaser had

actual knowledge at the time of the conveyance. U.S. Bank,

979 N.E.2d at 465. There are two kinds of constructive notice:

record notice and inquiry notice. LaSalle Bank v. Ferone,

892 N.E.2d 585, 590 (Ill. 2008), citing Ehrlich, 59 B.R. at 650.

Record notice “imputes to a purchaser knowledge that could

be gained from an examination of the grantor-grantee index in

the office of the Recorder of Deeds, as well as the probate,

circuit, and county court records for the county in which the

land is situated.” Ehrlich, 59 B.R. at 650.

The trustees argue here that the mortgages were legally

insufficient to give constructive notice to hypothetical bona

fide purchasers because they failed to satisfy what the trustees

call the formal “requirements” in the mortgage recording

statute as it existed when these debtors filed their bankruptcy

petitions, 765 ILCS 5/11 (2012).  2

  Illinois amended 765 ILCS 5/11 effective June 1, 2013 to state that the
2

provisions regarding the form of a mortgage “are, and have always been,

permissive and not mandatory,” and that the failure to include the interest

rate and/or the maturity date does not affect the validity or priority of the

mortgage. See 2012 Ill. Legis. Serv. P.A. 97-1164, § 20. The bankruptcies

underlying these appeals were filed prior to the effective date, so we apply

the 2012 version of the statute. See Miller v. La Salle Bank N.A., 595 F.3d 782,

788 (7th Cir. 2010) (resolving similar question involving amendments to

(continued...)
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Before the 2013 amendment, the statute said in relevant

part:

Mortgages of lands may be substantially in the

following form:

The Mortgagor (here insert name or names),

mortgages and warrants to (here insert name or

names of mortgagee or mortgagees), to secure

the payment of (here recite the nature and

amount of indebtedness, showing when due and

the rate of interest, and whether secured by note

or otherwise), the following described real estate

(here insert description thereof), situated in the

County of …, in the State of Illinois.

Dated (insert date).

(signature of mortgagor or mortgagors)

…

Such mortgage, when otherwise properly

executed, shall be deemed and held a good and

sufficient mortgage in fee to secure the payment

of the moneys therein specified … .

The recorded mortgages at issue in these appeals accurately

disclosed the mortgagors, the mortgagees, the amounts of

  (...continued)
2

Indiana recording statute). We do not decide whether the 2013 amendment

should be treated as merely clarifying and applied here. We reach the same

result under the 2012 version of the statute because we agree that the terms

listed in section 5/11 have always been permissive rather than mandatory.
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indebtedness, the descriptions of the properties subject to the

mortgages, and the dates of the mortgages. The mortgages also

stated that the underlying debts were secured by separate but

contemporaneously-signed promissory notes. The recorded

mortgages did not set forth the maturity dates or the interest

rates of the underlying loans.

If all the elements set forth by in the pre-amendment form

of 765 ILCS 5/11, including the interest rate and maturity date,

were mandatory, the trustees would have a stronger argument

that each element listed in the mortgage “form” set forth in

that section, including the interest rate and maturity date of the

underlying debt, would need to appear on the face of the

recorded mortgage for that document to serve as effective

notice of the mortgage to a potential buyer of the property. If

the elements listed in section 5/11’s “form” were permissive, a

recording may be deemed sufficient if it contains the

indispensable elements of a mortgage even if the recorded

document does not include every element listed in the

recording statute.

Statutory interpretation here is a question of state law, and

our role is to predict how the Illinois Supreme Court would

decide the question. E.g., Pippen v. NBCUniversal Media, LLC,

734 F.3d 610, 615 (7th Cir. 2013) (our role in diversity action ”is

to predict how the state’s highest court would answer the

question if asked“); Bogie v. Rosenberg, 705 F.3d 603, 609 (7th

Cir. 2013) (because state law applied to plaintiff’s claims, “our

task is to interpret the state’s law as we predict the state’s

highest court would”).
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This particular question of state law has an unusually

hypothetical flavor to it. We find it hard to imagine that any

prospective buyers or mortgage lenders for these properties

would, upon discovering the recorded mortgages in the chain

of title in the county land records, conclude that the mortgages

could not be enforced because the maturity dates and interest

rates were missing, and go forward with a purchase or new

loan without ensuring that the existing mortgages would be

paid off as part of the transaction. Nevertheless, that

hypothetical question of state law is the one we must answer

to apply section 544(a)(3), so we proceed on that basis.

We believe the better view, and the one most likely to be

adopted by the Illinois Supreme Court, is that the form set

forth in section 5/11 has always been a permissive safe harbor,

that the mortgages recorded in these cases supplied the

indispensable elements of a mortgage under Illinois common

law, and that the recorded mortgages were effective to give

constructive record notice of the mortgages to potential buyers.

Thus, the trustees’ section 544 strong-arm powers cannot avoid

the banks’ recorded mortgage liens.

We begin with the language of the statute. When the

language of the statute is plain, we enforce it according to its

terms. Greenfield Mills, Inc. v. Macklin, 361 F.3d 934, 954 (7th

Cir. 2004); Unzicker v. Kraft Food Ingredients Corp., 783 N.E.2d

1024, 1031 (Ill. 2002). Here the statute’s operative language is

plainly permissive, not mandatory: “Mortgages of lands may

be substantially in the following form.” 765 ILCS 5/11 (emphasis

added). The statute simply does not say that a recorded

mortgage must set forth every element listed for the recording

to be effective against third parties. Strict compliance with the
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suggested form is not required to ensure a valid mortgage

enforceable against subsequent lenders and purchasers.

The trustees have not cited, and we have not found, any

Illinois cases actually holding that a recorded mortgage must

state the maturity date and/or the interest rate to ensure

priority over later claims. Nevertheless, the trustees find some

support for their argument that the section 5/11 elements were

requirements before the 2013 amendment in a few Illinois state

court opinions that have referred to the section 5/11 formal

elements as “requirements.” For example, in Caraway v. Sly,

78 N.E. 588, 589 (Ill. 1906), the Illinois Supreme Court wrote:

“Where the conveyance is in the form of a debt or obligation

secured by it, and [a predecessor to 765 ILCS 5/11], which

provides for a statutory form of mortgage, requires that a

mortgage in that form shall recite the nature and amount of the

indebtedness, showing when due and the rate of interest, and

whether secured by note or otherwise.” (Emphasis added.)

Similarly, in Bullock v. Battenhousen, 108 Ill. 28, 37 (1883), the

same court wrote: “The policy, though not the letter, of our

statutes requires, in all cases, a statement upon the record of

the amount secured. Thus, in [a predecessor to 765 ILCS 5/11],

the form of the mortgage there given requires the mortgage to

‘recite the nature and amount of indebtedness.’” (Emphasis

added.) 

These uses of the word “requires” do not persuade us to

adopt the trustees’ view. First, the elements can be described

as “required” for lenders wishing to take advantage of the

statute’s permissive safe harbor. With that understanding, a

mortgage that failed to include all statutory elements would

not be entitled to the statutory safe harbor but could still
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qualify for priority under the more general common law of

Illinois. And in Caraway, the reference to the statutory elements

as requirements was non-binding dictum that simply did not

address the permissive statutory language. The question the

court actually decided there was whether the document was a

deed giving the seller an option to repurchase or was instead

a mortgage. And in deciding that question, the Caraway court

recognized that “the essential things” in a mortgage “are the

existence of a debt and the intention to secure its payment.”

78 N.E. at 589. Those “essential things” are present in the

mortgages in these cases. In Bullock, the problem was that the

document in question did not state or otherwise indicate the

principal amount of the debt, which Illinois courts have always

treated as essential for a valid mortgage.

Several other Illinois cases refer to some of the statutory

elements—other than maturity date and interest rate—as

“requirements.” Those cases, however, do not support the

trustees’ contention that a recorded mortgage must include the

interest rate and maturity date to give constructive record

notice to a potential buyer. Though the Illinois courts have said

that mortgages that did not set forth one or the other—the

interest rate or the maturity date—were insufficient to provide

notice, the mortgages in those cases also failed to set forth the

amounts of the underlying debts, which has always been

deemed essential. See, e.g., Flexter v. Woomer, 197 N.E.2d 161,

163 (Ill. App. 1964) (recording was not sufficient where

mortgage did not set forth amount of the underlying debt or

maturity date); Bergman v. Boda, 46 Ill. App. 351, 357 (1892)

(mortgage that did not recite the amount of the debt it secured

did not provide record notice); cf. Gardner v. Cohn, 61 N.E. 492,
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493 (Ill. 1901) (mortgage was sufficient to charge subsequent

mortgagee with constructive notice; although the amount of

the debt was not expressly stated, it could be ascertained easily

from the other information provided in the recording); Skach v.

Gee, 484 N.E.2d 441, 443 (Ill. App. 1985) (trust deeds that did

not state correct principal amounts or maturity dates were

valid against subsequent purchasers because they “knew what

the cap was” and were therefore “on notice”). We recognize

that these statements in Flexter and Bergman provide some

support for the trustees’ position, but in the end, we are not

persuaded that the Illinois courts would have done under the

prior statute what they never actually did: disregard the

permissive statutory language and hold that a missing interest

rate and/or missing maturity date was alone sufficient to avoid

a mortgage where the essential common law elements of the

mortgage were included. 

Illinois statutes and cases show beyond doubt that the debt

amount is an indispensable element of a mortgage and must be

included in a recording, in at least some way, for the recording

to be effective against a third party. See 735 ILCS 5/15-1207

(defining mortgage as “any consensual lien created by a

written instrument which grants or retains an interest in real

estate to secure a debt or other obligation,” without reference

to interest rate or maturity date); Peterson v. Berg (In re Berg),

387 B.R. 524, 561 (Bankr. N.D. Ill. 2008) (mortgage did not

include principal amount of indebtedness; “without some

recorded indicia of reliability tying the [ ] Mortgage to the [ ]

Note it is impossible to say … that it is in fact the note secured

by the recorded Mortgage”); Bullock, 108 Ill. at 37 (explaining

requirement that mortgage set out the “amount claimed to be
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due” is needed to prevent “secret conspiracies between

mortgagors and mortgagees”).

That reasoning simply does not apply to interest rates or

maturity dates, and Illinois courts have not applied it to avoid

mortgages that were silent on those terms. Even if the

mortgage is silent regarding the maturity date, the Illinois

legislature has set thirty years as the default maturity date for

mortgages. 735 ILCS 5/13-116(b) (“the lien of every

mortgage … in which no due date is stated upon the

face … shall cease by limitation after the expiration of 30 years

from the date of the instrument creating the lien … .”). And a

prospective buyer or new lender would not need to know the

interest rate for the prior loan to decide whether to go forward

with a new purchase or loan and what the terms should be.

The trustees have not pointed to any controlling Illinois

authority indicating that a recorded mortgage that did not set

forth the interest rate or the maturity date of the underlying

indebtedness was not sufficient to give constructive record

notice of the mortgage to a third party, and we have found

none. We hold that the trustees had constructive record notice

of the mortgages in both the Crane and Klasi Properties cases

and were not entitled to avoid the mortgages.

To tie up a few loose ends, the mortgage lenders presented

several arguments in the alternative, including whether the

maturity date and interest rate were incorporated into the

mortgages by reference to the associated promissory notes, and

whether the mortgages were sufficient under Illinois law to

give the trustees constructive inquiry notice. Because the

recorded mortgages were sufficient to supply constructive
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record notice, we do not address these alternative arguments. 

Also, the lender in the Klasi Properties case argued before the

bankruptcy court that the trustee had waived the right to

attempt to avoid the mortgage under §544(a)(3). When the

lender moved for relief from the automatic stay so that it could

foreclose, the trustee entered into an agreed order “conceding”

that his interest was subordinate. The bankruptcy court did not

address the waiver argument, but the lender renewed its

argument on appeal. We reject it. An order granting a creditor

relief from the automatic stay does not have preclusive effect

and is not an adjudication of the substantive rights of the

parties. In re Vitreous Steel Products Co., 911 F.2d 1223, 1234 (7th

Cir. 1990). The trustee’s participation in the agreed order lifting

the automatic stay was not a concession and did not operate as

waiver.

*     *     *

To conclude, the recorded mortgages at issue in these

appeals failed to state the interest rates and maturity dates of

the underlying debts. Even so, the mortgages supplied the

essential terms of a mortgage under Illinois law and were

sufficient to satisfy the common law and the permissive terms

of 765 ILCS 5/11. Thus, the mortgages provided constructive

record notice of the mortgages to the trustees, so the trustees

may not avoid the mortgages under 11 U.S.C. §544(a)(3). The

judgments of the district court in Crane, No. 13-1518, and the

bankruptcy court in Klasi Properties, No. 13-1277, are AFFIRMED.
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_________________

OPINION

_________________

RONALD LEE GILMAN, Circuit Judge.  Grant, Konvalinka & Harrison, P.C.

(GKH), a Tennessee-based law firm, seeks relief from the automatic stay of adversary

proceedings resulting from the bankruptcy of one of its former clients, Steve A.

McKenzie.  GKH contends that it is entitled to an equity interest in certain assets that

McKenzie pledged to the firm shortly before he was placed into bankruptcy.  The

bankruptcy trustee, C. Kenneth Still (Trustee), opposes GKH’s motion for relief from

the automatic stay on the basis that the pledges constitute preferential transfers.

 After conducting multiple hearings on the matter, the bankruptcy court issued

orders denying in part GKH’s motion for relief from the stay.  The district court

affirmed.  For the reasons set forth below, we AFFIRM the judgment of the district

court.  In the course of doing so, we resolve the following two issues of first impression

in the Sixth Circuit:  (1) which party bears the burden of establishing the validity of a

creditor’s security interest in the debtor’s property, and (2) whether a trustee may use his

hypothetical lien-creditor status and avoidance powers to oppose a motion for relief from

the automatic stay after the expiration of the two-year statutory limitation on avoidance

actions under 11 U.S.C. § 546(a)(1)(A).

I.  BACKGROUND

A. Factual background

McKenzie was a prominent entrepreneur in Cleveland, Tennessee.  A group of

McKenzie’s creditors filed an involuntary bankruptcy petition against him under Chapter

7 of the Bankruptcy Code in November 2008.  When McKenzie filed a voluntary

Chapter 11 petition the following month, the bankruptcy cases were consolidated.  The

bankruptcy court approved the appointment of a Chapter 11 trustee in February 2009,

and the case was converted to a Chapter 7 bankruptcy in June 2010.  
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 A flurry of lawsuits between GKH and the Trustee followed.  Indeed, this is not

the first appeal by GKH involving the McKenzie bankruptcy.  See In re McKenzie,

716 F.3d 404 (6th Cir. 2013).  GKH alleged in that appeal that the Trustee and his

attorneys maliciously prosecuted several lawsuits against GKH.  See id. at 408-09

(discussing the facts of the case).  This court resolved the prior appeal in the Trustee’s

favor.  See id. at 409 (affirming the bankruptcy court’s dismissal of GKH’s adversary

complaints against the Trustee and his attorneys).

Several weeks before the Chapter 7 involuntary bankruptcy petition was filed

against him, McKenzie executed a promissory note and a pledge agreement in favor of

GKH for the purpose of securing legal fees owed to the law firm.  The pledge agreement

listed almost two dozen entities in which McKenzie held an ownership interest.

McKenzie later executed an amended pledge agreement listing several additional

entities.  These entities ranged from a so-called “auto mall” to a farm.  

B. Procedural history

GKH initially filed a proof of claim for $406,829 against McKenzie’s bankruptcy

estate in April 2009.  The proof of claim listed the basis for the claim as “[s]ervices

performed” and described the collateral as “Real Estate.”  McKenzie objected to the

proof of claim in February 2011 because GKH had failed to attach certain documents to

its claim.

GKH filed an amended proof of claim for $750,000 shortly after McKenzie’s

objection.  In its amended claim, GKH described the collateral as “Real Estate” and

“Other.”  GKH subsequently filed a motion for relief from the automatic stay.  The

Trustee opposed the motion on the ground that the equity interests pledged by McKenzie

to GKH constituted preferential transfers.  

Two hearings were held on GKH’s motion for relief from the automatic stay in

May 2011.  Three days after the second hearing, the bankruptcy court issued an order

granting in part and denying in part GKH’s motion for relief from the automatic stay. 
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In its order, the bankruptcy court granted relief from the automatic stay with

respect to certain real estate collateral previously pledged by McKenzie, but denied relief

as to the pledged equity interests and reserved ruling on several other issues.  Another

evidentiary hearing was held in October 2011, after which the bankruptcy court issued

a second order denying the remainder of GKH’s motion for relief.

The second order from the bankruptcy court addressed (1) whether McKenzie

validly conveyed his equity interests in certain entities, including Cleveland Auto Mall,

LLC (CAM), to GKH, (2) whether the Trustee could use his hypothetical lien-creditor

status and avoidance powers defensively to defeat GKH’s security interest even though

the two-year statute of limitations for commencing avoidance actions had expired in

January 2011, and (3) whether the statute of limitations should be equitably tolled

because of GKH’s conduct during the McKenzie bankruptcy.  All three issues were

resolved in the Trustee’s favor.

As to the first issue, the bankruptcy court concluded that, among other things,

GKH failed to carry its burden of showing that it possessed a valid security interest in

CAM.  The court resolved the second issue by holding that the Trustee was not bound

by the statute of limitations and could therefore use his avoidance powers defensively

after the expiration of the limitations period.  Finally, with respect to equitable tolling,

the bankruptcy court held in the alternative that tolling was warranted because of GKH’s

misleading conduct during the pendency of the case.

GKH appealed both bankruptcy court orders to the district court.  The district

court affirmed in a memorandum opinion.  This timely appeal by GKH followed.  

GKH contends on appeal that the bankruptcy court erred in (1) extending the

automatic stay for more than 60 days after GKH filed its motion for relief from the

automatic stay, (2) requiring GKH to establish the validity of its security interest in the

pledged equity interests, (3) concluding that a valid transfer of McKenzie’s interest in

CAM had not occurred, (4) allowing the Trustee to use his hypothetical lien-creditor

status and avoidance powers defensively despite the expiration of the statute of
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limitations, and (5) equitably tolling the statute of limitations.  The Trustee, for his part,

urges us to blanketly affirm the judgments of both lower courts in all respects.

II.  ANALYSIS

A. Standard of review

In bankruptcy appeals, findings of fact are upheld unless they are clearly

erroneous, In re Federated Dep’t Stores, Inc., 328 F.3d 829, 832 (6th Cir. 2003),

whereas legal conclusions are reviewed de novo.  Id.  A bankruptcy court’s use of its

equitable powers, on the other hand, is reviewed under the abuse-of-discretion standard.

In re Nichols, 440 F.3d 850, 856 (6th Cir. 2006); In re Maughan, 340 F.3d 337, 344 (6th

Cir. 2003).

B. The bankruptcy court did not err in extending the automatic stay

GKH contends that the bankruptcy court erred in extending the automatic stay

for more than 60 days after GKH filed its motion for relief from the stay.  In the absence

of a contrary court ruling, the automatic stay terminates 60 days after a creditor’s motion

for relief.  See 11 U.S.C. § 362(e)(2).  GKH filed its motion on March 7, 2011.  The

bankruptcy court, in its April 4, 2011 order granting the Trustee’s motion to extend the

automatic stay, referenced the “preliminary hearing required by 11 U.S.C. § 362(e)(1)”

despite not conducting such a hearing.  GKH seizes on the quoted language to argue that

the bankruptcy court should have held a preliminary hearing before it found good cause

for extending the automatic stay beyond 60 days.

The fatal flaw in GKH’s argument is that no preliminary hearing was required

because McKenzie is an individual debtor.  See 11 U.S.C. § 362(e)(2) (“Notwithstanding

paragraph (1), in a case . . . in which the debtor is an individual, the stay under

subsection (a) shall terminate on the date that is 60 days after a request is made by a

party in interest under subsection (d), unless . . . such 60-day period is extended . . . by

the court for such specific period of time as the court finds is required for good cause,

as described in findings made by the court.”) (emphasis added).  Section 362(e)(2)—and

not § 362(e)(1)—is therefore the applicable provision in this case despite the bankruptcy
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court’s mistaken reference to § 362(e)(1).  Moreover, § 362(e)(2), unlike § 362(e)(1),

does not require a preliminary hearing.  Compare 11 U.S.C. § 362(e)(1) (“A hearing

under this subsection may be a preliminary hearing . . . .”), with 11 U.S.C. § 362(e)(2)

(containing no preliminary hearing requirement).  The bankruptcy court, in sum, did not

err in failing to hold a preliminary hearing on GKH’s motion for relief.

GKH next argues that the bankruptcy court erred in finding good cause for

extending the automatic stay beyond 60 days.  In its order extending the stay, the

bankruptcy court concluded that “issues related to the employment of counsel for the

[T]rustee should be resolved before proceeding to the merits of the Motion for Relief.”

These issues, in the bankruptcy court’s view, constituted “compelling circumstances

. . . which require that the final hearing on the Motion for Relief be held beyond 60 days

as required by 11 U.S.C. § 362(e)(2) . . . .”

 We agree.  The Trustee had little choice but to hire new counsel to defend against

GKH’s motion for relief from the automatic stay because GKH had earlier sued the

Trustee and his attorneys for malicious prosecution.  Extending the automatic stay so

that the Trustee would have adequate time to retain new counsel and prepare for the

hearing on GKH’s motion did not constitute an abuse of discretion by the bankruptcy

court.  See In re M.J. Waterman & Assocs., Inc., 227 F.3d 604, 608 (6th Cir. 2000)

(explaining that an abuse of discretion occurs only if no reasonable person could agree

with the bankruptcy court’s decision).

C. The bankruptcy court properly required GKH to establish the validity of
its security interest in the pledged collateral

A bankruptcy court may grant a motion for relief from the automatic stay if,

among other things, the debtor “does not have an equity [interest] in [the] property.”

11 U.S.C. § 362(d)(2)(A).  GKH relies on a stipulation between the parties—namely, “to

the extent [that] GKH has a valid security interest in any property of the debtor, the

parties stipulate that the debtor does not have any equity in such property”—as

conclusive evidence that McKenzie lacked an equity interest in the collateral.  The

bankruptcy court, however, required GKH to establish the validity of its security interest
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in the pledged property.  GKH contends that the bankruptcy court erred in placing this

burden of proof on GKH.

Whether a creditor has the burden of establishing the validity of its security

interest is an issue of first impression in the Sixth Circuit.  The parties themselves have

cited no circuit or district court decisions from other jurisdictions on point, but numerous

bankruptcy courts in other jurisdictions have imposed this requirement on creditors

seeking relief under 11 U.S.C. § 362(d)(2).  See, e.g., In re Elmira Litho, Inc., 174 B.R.

892, 900 (Bankr. S.D.N.Y. 1994) (noting that “[t]he secured creditor who seeks relief

from the automatic stay under § 362(d)(2) must demonstrate . . . that its claim is secured

by a valid, perfected lien in property of the estate”); In re Cabrillo, 101 B.R. 443, 450-51

(Bankr. E.D. Pa. 1989) (denying relief under 11 U.S.C. § 362(d)(2) because the creditor

failed to prove that it held a valid security interest in the collateral); In re Playa Dev.

Corp., 68 B.R. 549, 553 (Bankr. W.D. Tex. 1986) (“In considering a motion for relief

from the stay, it is necessary to observe that the moving party has the burden of

establishing the validity and perfection of its security interest . . . .”); In re Dahlquist,

34 B.R. 476, 481 (Bankr. D.S.D. 1983) (“[A] creditor must establish the validity and

perfection of its security interest . . . and must carry the ultimate burden of proof with

respect to equity.”); United Cos. Fin. Corp. v. Brantley, 6 B.R. 178, 184 (Bankr. N.D.

Fla. 1980) (explaining that a creditor must “establish the validity and perfection of its

security interest . . . and . . . must carry the ultimate burden of proof with respect to

equity”).  But see In re Allstar Bldg. Prods., Inc., 834 F.2d 898, 899-900 (11th Cir. 1987)

(en banc) (per curiam) (noting that the debtor bears the burden of establishing that a

creditor has failed to perfect its security interest).

The bankruptcy court, in imposing such a requirement on GKH in this case,

explained that “[i]mplicit in a determination that a party is entitled to lift the stay . . . is

a determination that the party is a creditor who has a lien against [the] property of the

debtor and that the lien existed prepetition.”  Contrary to GKH’s argument, the parties’

stipulation does not help its cause.  The stipulation is conditional.  It states only that

McKenzie lacks equity “to the extent [that] GKH has a valid security interest.”  Thus,
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if GKH does not possess a valid security interest, then the stipulation establishes nothing

at all.

GKH does not dispute that it would, in the absence of the stipulation, bear the

burden of proof on McKenzie’s lack of equity in the pledged collateral.  It instead

contends that the Trustee has the burden of proof on all other issues, including the

validity (or invalidity) of GKH’s security interest.  In advocating this position, GKH

relies on the following language set forth in 11 U.S.C. § 362(g):

(g) In any hearing under subsection (d) or (e) of this section concerning
relief from the stay of any act under subsection (a) of this section —

(1) the party requesting such relief has the burden of
proof on the issue of the debtor’s equity in [the] property;
and

(2) the party opposing such relief has the burden of proof
on all other issues.

GKH argues that the plain language of § 362(g) does not permit the bankruptcy court to

alter the parties’ burdens.

Although this plain-language argument by GKH has some surface appeal, the

argument ignores the fact that the validity of a creditor’s security interest is often

determinative of the debtor’s lack of equity in the property, and consequently affects the

ultimate issue—whether the bankruptcy court should terminate the automatic stay.  As

the bankruptcy court in United Companies explained, “leave to foreclose should not be

granted to any mortgagee who has not perfected its mortgage,” and “it would be an

abuse of discretion to permit foreclosure . . . when the perfection and validity of the

security interest sought to be foreclosed cannot be established.”  6 B.R. at 184 (emphasis

added).  This view appears to be the majority view among bankruptcy courts that have

considered the issue.

The only case cited by GKH for the minority view, In re Johnson, 422 B.R. 183

(Bankr. E.D. Ark. 2010), simply states its conclusion without any meaningful analysis.

See id. at 185 (declaring that “[t]he Trustee had the initial burden of proof to show that
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the creditor did not have a perfected security interest”).  GKH further argues in its reply

brief that the validity of its security interest was established by the filing of an amended

proof of claim in February 2011 because a proof of claim is deemed allowed unless an

interested party objects.  11 U.S.C. § 502(a); Fed. R. Bankr. P. 3001(f).  But this

argument overlooks an important point—namely, that this appeal does not involve a

proof of claim, but rather a motion for relief from the automatic stay.

Finally, requiring a creditor to establish the validity of its security interest makes

sense as a matter of sound judicial policy because the creditor will likely be in the best

position to show that its interest is valid.  See Frank R. Kennedy, The Automatic Stay in

Bankruptcy, 11 U. Mich. J.L. Reform 175, 227 (1978) (observing that the “facts

providing a justification for modifying the stay will ordinarily be more easily provable

by the creditor than disprovable by the [debtor]”) (internal quotation marks omitted); cf.

In re Nutri*Bevco, Inc., 117 B.R. 771, 784 (Bankr. S.D.N.Y. 1990) (explaining in the

context of a scheduled claim that the “creditor is in the best position to determine if its

claim is accurately listed”).  The bankruptcy court therefore properly required GKH to

establish the validity of its security interest in the pledged collateral.

D. The bankruptcy court correctly concluded that GKH failed to establish a
valid transfer of McKenzie’s ownership interest in CAM

GKH next contends that the bankruptcy court erred in concluding that McKenzie

failed to effectuate a valid transfer of his ownership interest in CAM.  After examining

the operating agreement for CAM, the bankruptcy court noted that § 8.1(a) of the

agreement prohibits transfers of ownership interests without the prior written consent of

the Board.  The operating agreement further provides that transfers in violation of the

agreement are “null and void and shall not operate to transfer any interest or title to the

Membership Interest to the purported transferee.” 

CAM had two members at the time of the putative transfer of McKenzie’s

ownership interest in CAM to GKH:  McKenzie and Nelson Bowers.  GKH produced

an undated consent form signed by Bowers, wherein he “consents . . . to the grant to

[GKH] of a security interest in the ownership interest of Steve A. McKenzie in
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Cleveland Auto Mall, LLC by pledge agreement dated October 13, 2008 and amended

October 29, 2008.”  Bowers testified that his written consent to the transfer was effective

“as of October 13 and October 24, [sic]  2008.”  He could not recall, however, whether

he executed the consent form before or after McKenzie attempted to transfer his

ownership interest to GKH.

The operating agreement expressly requires Bowers’s prior written consent.  In

the absence of such consent, any transfer is null and void under the terms of the

agreement.  Although GKH argues that Bowers has no objection to the transfer, GKH

fails to offer any support for its argument that Bowers’s undated ratification cures

GKH’s failure to provide proof of Bowers’s pretransfer written consent.  Indeed, the

language of the operating agreement squarely forecloses GKH’s argument.  The

bankruptcy court therefore correctly concluded that GKH failed to establish a valid

transfer of McKenzie’s ownership interest in CAM.

E. The bankruptcy court properly allowed the Trustee to use his avoidance
powers defensively to defeat GKH’s motion for relief

Because a bankruptcy trustee acquires the status of a hypothetical lien creditor,

a trustee may affirmatively set aside certain liens on a debtor’s property.  11 U.S.C.

§ 547(b).  A trustee, however, must take such action no later than two years after the

bankruptcy court enters an order for relief.  Id. § 546(a)(1)(A).  In this case, the statutory

limitation on the filing of avoidance actions expired in January 2011.  GKH asserts that

the bankruptcy court erred when it allowed the Trustee to use his avoidance powers

defensively in December 2011 to defeat GKH’s motion for relief, even though the time

for filing avoidance actions had expired 11 months earlier.  

Section 502(d) of the Bankruptcy Code “requires disallowance of a claim of a

transferee of a voidable transfer in toto if the transferee has not paid the amount or

turned over the property received as required under the sections under which the

transferee’s liability arises.”  4 Collier on Bankruptcy ¶ 502.05 (16th ed. 2011).  This

court has not previously addressed whether a trustee may use his avoidance powers

defensively following the expiration of the statutory limitation on filing avoidance
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actions.  The majority view among bankruptcy courts is that a trustee may exercise his

avoidance powers in such instances.  See In re McLean Indus., Inc., 196 B.R. 670, 676

(Bankr. S.D.N.Y. 1996) (explaining that “the majority [of courts] have permitted [the]

defensive use of [s]ection 502(d)”).  We have also found one circuit court that has

adopted this view.  See In re Am. W. Airlines, Inc., 217 F.3d 1161, 1168 (9th Cir. 2000)

(“We therefore . . . conclude that the limitations period in § 546 does not apply to

§ 502(d).”).  To our knowledge, no circuit or district court has held to the contrary.

GKH urges us to adopt the minority position, which prohibits trustees from using

their avoidance powers defensively after the expiration of the statute of limitations.  See,

e.g., In re Mktg. Assocs. of Am., Inc., 122 B.R. 367, 370 (Bankr. E.D. Mo. 1991)

(applying the two-year statute of limitations to the defensive use of a trustee’s avoidance

powers).  Quoting heavily from Marketing Associates, GKH argues that the bankruptcy

court’s decision to allow the Trustee to use his avoidance powers defensively in this case

results in a “procedural windfall” to the Trustee.  GKH also attempts to distinguish the

cases relied upon by the bankruptcy court and the Trustee on the ground that those cases

involved claim objections rather than opposition to motions for relief from the automatic

stay, but GKH fails to explain why this distinction matters.

The minority view advocated by GKH, moreover, suffers from several flaws.

First, it fails to account for the distinction between avoidance actions, in which a trustee

seeks affirmative relief from the bankruptcy court, and defenses, in which a trustee seeks

no affirmative relief.  See Am. W. Airlines, 217 F.3d at 1167 (noting the distinction).

Although GKH characterizes the Trustee’s defensive use of his avoidance powers as a

“procedural windfall,” the Trustee in fact receives no such windfall.  He is instead

“limited under . . . § 502(d) to offsetting the claim asserted by the creditor.”  In re Mid

Atl. Fund, Inc., 60 B.R. 604, 611 (Bankr. S.D.N.Y. 1986).  Section 502(d) does not

permit any additional recovery by the trustee.  See id. (explaining that “[w]hen . . . the

creditor also receive[s] a preference beyond that amount, the trustee remains unable to

recover the additional preference without the commencement of an action or adversary

proceeding, which commencement is barred by the statute of limitations”).
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The key case relied upon by GKH for the minority view, Marketing Associates,

also distorts the prior caselaw on the subject.  In its analysis, the court in Marketing

Associates asserts that the bankruptcy court in Mid Atlantic Fund “allowed the trustee

to prosecute his preference action.”  Marketing Assocs., 122 B.R. at 370.  But the

procedural history of Mid Atlantic Fund belies this assertion.  See Mid Atl. Fund, 60 B.R.

at 607 (explaining that “the Trustee is not commencing an action or proceeding but [is]

merely relying on Code § 502(d) to cause the disallowance of the Creditors’ claim”)

(footnote omitted).

The holding in Marketing Associates suffers from an additional flaw in that it

overlooks the text of § 502(d) and persuasive pre-Bankruptcy Code precedent.  Section

502(d) does not refer to § 546(a)(1)(A)’s two-year statute of limitations, nor does

§ 502(d) contain a limitations period of its own.  See 11 U.S.C. § 502(d); see also

McLean Indus., 196 B.R. at 676-77 (“‘If such a limitations period on claim objections

under section 502(d) was intended by Congress, it easily could have included a reference

to section 502(d) in section 546(a).’”) (quoting In re Stoecker, 143 B.R. 118, 132 (Bankr.

N.D. Ill. 1992)).  At bottom, nothing in the text of § 502(d) prevents a trustee from using

his avoidance powers defensively after the expiration of the statute of limitations set

forth in § 546(a)(1)(A).

Moreover, two circuit-court decisions construing the predecessor to § 502(d)

permitted trustees to object to claims after the limitations period had run.  See In re

Meredosia Harbor & Fleeting Serv., Inc., 545 F.2d 583, 590 (7th Cir. 1976) (explaining

that the trustee’s defense “was in the nature of recoupment and therefore not barred” by

the statute of limitations); In re Cushman Bakery, 526 F.2d 23, 36 (1st Cir. 1975)

(“[T]here are no affirmative reasons for holding that [the statute of limitations] applies

to objections to the allowance of a claim.”).  The outcome in these circuit-court decisions

also comports with the general principle that limitations periods do not apply to

defenses.  See In re KF Dairies, Inc., 143 B.R. 734, 737-38 (B.A.P. 9th Cir. 1992)

(explaining that “statutory time-bars are inapplicable to matters of defense, where no

affirmative relief is sought”).
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Finally, the majority view, unlike the minority view, furthers one of the central

purposes of the Bankruptcy Code—to ensure the “equality of distribution among

creditors of the debtor.”  Union Bank v. Wolas, 502 U.S. 151, 161 (1991) (internal

quotation marks omitted).  Accordingly, we conclude that the bankruptcy court properly

adopted the majority view in holding that the Trustee was entitled to use his avoidance

powers defensively without regard to the two-year statute of limitations under 11 U.S.C.

§ 546(a)(1)(A).

F. We need not decide whether equitable tolling was warranted

  GKH’s final contention is that the bankruptcy court erred in holding in the

alternative that the statute of limitations should be equitably tolled due to GKH’s

conduct during the proceedings.  In the bankruptcy court’s view, GKH “made

affirmative representations in the record which contradict its . . . position that it has a

security interest” in the collateral pledged by McKenzie.  The bankruptcy court also

noted that GKH repeatedly failed to disclose its security interest in certain entities

despite several opportunities to do so during the pendency of the case.  It further

observed that GKH did not expressly assert its security interest in the pledged collateral

until after the statute of limitations expired.  These factors led the bankruptcy court to

toll the statute of limitations.  But because we have concluded that the bankruptcy court

properly allowed the Trustee to use his avoidance powers defensively after the expiration

of the statute of limitations, we need not decide whether the bankruptcy court’s

alternative holding constitutes reversible error.  See Ashtabula Cnty. Med. Ctr. v.

Thompson, 352 F.3d 1090, 1094 (6th Cir. 2003) (declining to address an alternative

holding because the main holding was affirmed).

III.  CONCLUSION

For all of the reasons set forth above, we AFFIRM the judgment of the district

court.
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covenants running with the land and that the sale of the pipeline system was

free and clear of Newco’s interests.  The district court affirmed, and Newco

appealed.  We VACATE and REMAND.

FACTS AND PROCEDURAL HISTORY

Newco’s interest in a transportation fee from Energytec’s pipeline arises

out of agreements made with Energytec’s predecessor, Mescalaro Oil & Gas, Inc. 

In 1999, Mescalaro as seller and Rockwell Marketing Corporation and Producers

Pipeline Corporation as buyers entered into a letter agreement.  Mescalaro

conveyed all its interest in a gas pipeline, its rights-of-way, and a processing

plant to Producers.  Other assets were conveyed to Rockwell.  Newco was also

a party to the agreement.  In its brief to this court, Newco calls itself an

“affiliate” of Mescalaro.  We are pointed to no record evidence further explaining

the relationship.  

In language relevant to our later discussion of arguments about privity,

the agreement says this about Newco:

Mescalaro has reached agreement to convey certain interests in the
properties which are the subject of this Agreement to Newco
Energy, Inc. (“Newco”).  Newco, as successor in interest to Mescalaro
therefore joins in the execution of this Agreement and Mescalaro
shall reserve for the benefit of Newco the acquired interests.

As partial consideration for the conveyance of the pipeline system,

Producers was required to pay Newco a “transportation fee” based on the

amount of gas flowing through the pipeline.  The agreement gave Newco a

security interest and lien on the entire pipeline system to secure payment of the

transportation fee.  Producers was required to obtain Newco’s consent prior to

any assignment of its interest in the pipeline.  The agreement specified that

Newco’s interest in transportation fees was to “run with the land.”   A separate

Assignment and Bill of Sale of the same date conveyed the pipeline system and

2
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other property.  There, Mescalaro conveyed the interests “subject to the

Transportation Fee and other terms and provisions” of the letter agreement. 

A dispute soon arose regarding the payment of transportation fees,

resulting in Newco’s suing Producers in 2002.  The suit was settled in 2005 when

Energytec agreed to purchase the pipeline system from Producers.  As part of the

purchase agreement, Energytec expressly agreed to assume the obligation to pay

transportation fees to Newco.  In May 2009, Energytec filed for bankruptcy. It

paid the transportation fees until December 2009. 

An auction of a substantial portion of the debtor’s assets, including the

pipeline system, was held in January 2010.  Red Water (then known as Red

River Resources, Inc.) was the highest and best bidder.  Energytec moved for the

bankruptcy court’s approval of the sale to Red Water.  The motion requested that

the sale be free and clear of any liens, claims, or encumbrances, with exceptions

not relevant here.  Newco objected, arguing that its interest in transportation

fees and its right to consent to any assignment ran with the land and, therefore,

the pipeline could not be sold free and clear of those interests.  On February 23,

2010, the court approved the sale of the pipeline to Red Water, reserving Newco’s

objection to the sale for later determination by the court.  The sale actually

occurred on April 14, 2010.  

In May 2011, Newco moved to resolve the issue of whether the sale was

free and clear of its claims.  After a July hearing on the motion, the bankruptcy

court ruled at a hearing in August that the transportation fee was not a

covenant running with the land.  Consequently, the sale to Red Water was free

and clear of Newco’s claims.  The court entered a brief written order to the same

effect on September 2, 2011. The court did not address Newco’s right to consent

to assignment of the pipeline.  The district court affirmed.  It mentioned the

right to consent to assignment only in passing and held that the right was not

a property interest analogous to a royalty payment.

3
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Newco timely appealed to this court.  It argues that the sale should not

have been free and clear of its transportation fee and other rights, which Newco

argues were covenants running with the land.  The debtor Energytec and Red

Water have filed a joint brief as appellees.1

DISCUSSION

“The Court of Appeals reviews the decision of a district court, sitting as an

appellate court, by applying the same standards of review to the bankruptcy

court’s findings of fact and conclusions of law as applied by the district court.” 

Carrieri v. Jobs.com Inc., 393 F.3d 508, 517 (5th Cir. 2004).  Because this appeal

is based on the bankruptcy court’s application of law to undisputed facts, the de

novo standard of review applies.  See id.

I.  Is the Appeal Moot for Failure to Obtain a Stay?

Energytec argues that Newco’s failure to stay the order authorizing the

sale of the pipeline to Red Water moots its appeal and deprives this court of

jurisdiction.  Energytec relies on this statute:

The reversal or modification on appeal of an authorization under
subsection (b) or (c) of this section of a sale or lease of property does
not affect the validity of a sale or lease under such authorization to
an entity that purchased or leased such property in good faith,
whether or not such entity knew of the pendency of the appeal,
unless such authorization and such sale or lease were stayed
pending appeal.

11 U.S.C. § 363(m).  It “patently protects, from later modification on appeal, an

authorized sale where the purchaser acted in good faith and the sale was not

stayed pending appeal.”  Gilchrist v. Westscott (In re Gilchrist), 891 F.2d 559, 560

(5th Cir. 1990).  The section “codifies Congress’s strong preference for finality

1 For purposes of this opinion we will refer, except where otherwise noted, to the
appellees collectively as “Energytec.”
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and efficiency in the bankruptcy context, particularly where third parties are

involved.”  Hazelbaker v. Hope Gas, Inc. (In re Rare Earth Minerals), 445 F.3d

359, 363 (4th Cir. 2006); see also Hardage v. Herring Nat’l Bank (In re Hardage),

837 F.2d 1319, 1323 n.3 (5th Cir. 1988) (recognizing the policy of finality

expressed by Section 363(m)).  By providing good faith purchasers with a final

order and removing the risks of endless litigation over ownership, Section

363(m) “allows bidders to offer fair value for estate property[,]” which “greatly

benefits both the debtor and its creditors.”  In re Rare Earth Minerals, 445 F.3d

at 363.

Newco argues that it is not trying to set aside the sale to Red Water.  Its

challenge is not to the sale but to the bankruptcy court’s declaration, more than

a year after the sale, that Newco’s transportation fee could be terminated

because it was not a covenant running with the land. 

Energytec responds that this circuit is one of the most “unequivocal” and

“steadfast” in requiring that a stay be entered, citing In re Gilchrist and a few

other cases.  Regardless of how much zeal we have displayed, what we are

protecting is the “later modification on appeal” of authorized sales. In re

Gilchrist, 891 F.2d at 560.  The April 2010 sale was subject to the contingency

of Newco’s unresolved claims.  Newco is not trying to modify the contingency of

that sale; it is relying on it.  In August 2001, 16 months after the sale, Red

Water learned that the bankruptcy court believed the assets should be free and

clear of Newco’s claims.  The sale, though, had occurred without that protection.

It is true that Red Water’s bid contained a statement that the purchase

should be free and clear of encumbrances.  Yet after Newco’s objection, the sale

was approved in February 2010 still subject to the encumbrance.2   No part of the

2  The bankruptcy court’s February 23, 2010 order provided:

[T]he sale shall be free and clear of all liens, claims, interests and
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lengthy bankruptcy court record designated for appeal reveals an objection by

Red Water to closing on the sale.  In its bid, Red Water reserved the right to

terminate its offer or re-bid if the debtor decided not to sell all described assets. 

There is no evidence after the bankruptcy court approved the sale without

providing that it would be free and clear of Newco’s claim, that Red Water tried

to alter the sales price, withdraw, or otherwise react to the fact that the sale

would be subject to the Newco claim.  Red Water decided to proceed in the face

of whatever legal and financial risks it perceived.3 

This circuit has yet to address issues similar to what are raised here.

Section 363(m) has been held to apply when the challenged provision is

“integral to the sale” of the debtor’s assets, which occurs “if the provision is so

closely linked to the agreement governing the sale that modifying or reversing

the provision would adversely alter the parties’ bargained-for exchange.”  In re

Trism, Inc., 328 F.3d 1003, 1007 (8th Cir. 2003).

The Second Circuit discussed Section 363(m) in an appeal by a losing

bidder at the auction of the debtor’s assets, who had not obtained a stay. 

encumbrances, with any valid liens, claims, interests or encumbrances to attach
to the proceeds of [the] sale to the extent set forth below, except for those liens
granted to Red [Water] pursuant to that certain Final Order Authorizing
Debtors to Enter into Post Petition Financing Agreement entered on June 25,
2009 and as further set forth herein below, and including without limitation the
rights, interests and lien rights claimed by Newco in certain obligations to pay
transportation charges or fees asserted in connection with the Redwater Pipeline
System, including but not limited to the right to consent to the assignment of all
or any part of the Redwater Pipeline System, pending later determination as set
forth below.

(emphasis added).  The appellees do not dispute that the lengthy reference to the Newco claim
is an exception to the free and clear provision.

3 Red Water’s January 2010 bid on all the relevant assets was for over $3 million.  At
a June 2011 hearing, an attorney for Red Water estimated that from commencement of the
bankruptcy in May 2009 until the sale occurred in April 2010, about $9,000 in transportation
fees would have been earned.  Newco did not indicate whether it agreed.  If true, then about
$10,000 in transportation fees were being earned annually at that time.
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WestPoint Stevens, Inc. v. Aretex LLC (In re WestPoint Stevens, Inc.), 600 F.3d

231, 247-54 (2d Cir. 2010).  The losing bidder argued that a stay was

unnecessary because it did not seek to reverse the sale order and was only

challenging the provisions related to the release of certain liens and claims and

the distribution of securities.  Id. at 247.  The court rejected this argument,

finding that the purchaser would not have consummated the sale without

assurance that it was acquiring control of the debtor’s business, and the

provisions for lien release, claims satisfaction, and distribution were essential

to acquisition of control.  Id. at 250-51.  Where a challenged provision is integral

to the sale, the court held it had no jurisdiction to review an unstayed order

once the sale occurs, except on the limited issue of whether the sale was made

to a good faith purchaser.  Id. at 250-51.  Here, though, Red Water did agree to

consummate the sale despite that the validity of Newco’s claims remained to be

decided, suggesting that “free and clear” was not integral to the sale.

Much closer to the facts presented here is a case in which the Tenth

Circuit held that Section 363(m) did not apply.  Paige v. Jubber (In re Paige),

685 F.3d 1160, 1191 (10th Cir. 2012).  There, the trustee instituted an

adversary proceeding to recover an internet domain name previously owned by

the debtor that had been purchased by Search Market Direct, Inc. (“SMDI”)

shortly after the debtor filed for bankruptcy.  Id. at 1164-65.  The bankruptcy

court later approved a sale order under which a third party, ConsumerInfo.com,

agreed to pay the estate’s creditors and litigate the adversary proceeding in

exchange for the estate’s promise that it would be given the domain name if

recovered.  Id. at 1165.  SMDI sought a stay of the sale order but did not receive

one.  Id. at 1190.  On appeal, ConsumerInfo argued that Section 363(m) applied

and SMDI’s appeal of the sale order was moot.  Id.  The court disagreed, noting

that although the sale order authorized the sale of the domain name free and
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clear of all interests, it expressly reserved SMDI’s defenses to the adversary

proceeding, pending a final ruling by the bankruptcy court.  Id.  ConsumerInfo

chose to move forward with the closing of the sale without a final order ruling

on SMDI’s defenses.  Id. at 1191.  By doing so, the court reasoned,

“ConsumerInfo accepted the risk that SMDI could still prevail on the defenses

it retained under the Sale Order” and Section 363(m) did not strip it of those

defenses.  Id.  

Similar to the sale order in Paige, the bankruptcy court’s order here that

approved the sale in February 2010, reserved Newco’s interests pending a final

order.  Red Water went forward with the sale, accepting the risk that Newco’s

interests would survive.  Of course, the February 2010 “authorization” and the

April 2010 “sale or lease,” to use the terms of Section 363(m), could not be stayed

in August 2011.  Red Water gained possession of the pipeline long before the

bankruptcy court’s 2011 order.  Red Water could be arguing that Newco should

have sought a stay earlier – at the time the sale was being consummated in April

2010.  Such a stay would have vitiated the purpose of the February order

allowing the sale to go forward with Newco’s claims remaining a contingent

interest.  Further, what would have been stayed in April 2010 was not a sale free

and clear of Newco’s claims, but a sale not free and clear of those claims.  Instead

of a stay by the claimant, Red Water could have declined to go forward with the

sale under such terms – or at least objected and had the bankruptcy court

resolve whether the bid could be altered.

 Refusing to apply Section 363(m) under these circumstances is not

contrary to the policy of providing innocent third parties with a reliable final

order.  Requiring a stay before we can review a decision entered a year after a

sale that was not originally free and clear of a particular claim does not follow

from the text of Section 363(m) nor satisfy its purposes.  We have jurisdiction

to consider the bankruptcy court’s August 2011 decision on Newco’s claims.

8
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II.  Are Newco’s Interests Covenants Running with the Land?

Newco argues that its right to transportation fees and its right to consent

to the assignment of the pipeline constitute covenants running with the land. 

Texas caselaw contains some variations on the requirements for a

covenant that runs with the land.  We accept the following as a controlling

explanation: “a covenant runs with the land when it [1] touches and concerns the

land; [2] relates to a thing in existence or specifically binds the parties and their

assigns; [3] is intended by the original parties to run with the land; and [4] when

the successor to the burden has notice.” Inwood N. Homeowners’ Ass’n, Inc. v.

Harris, 736 S.W.2d 632, 635 (Tex. 1987). The Court also referred to a

requirement of privity but did not detail it.  Id.  An intermediate court relied on

Inwood’s discussion of covenants and said this about privity: “There must also

be privity of estate between the parties when the covenant was made.” Ehler v.

B.T. Suppenas Ltd, 74 S.W.3d 515, 521 (Tex. App. – Amarillo 2002) (citation

omitted).  Newco contends that the elements are met in this case.4 

Three factors are uncontested.  The letter agreement executed by Newco

and Producers in 1999 stated an intent that Newco’s interests in the pipeline

run with the land.  The agreement also reflected the intent to bind Newco and

Producers, as well as their assigns, and burden a thing in existence – the

pipeline.  When Energytec agreed to purchase the pipeline from Producers, it

4 Energytec argues that Newco has failed to preserve the issue of whether its right to
consent to an assignment runs with the land.  Energytec points to the bankruptcy court’s
bench order authorizing the sale free and clear of Newco’s interests, which did not mention the
right to consent to assignment and refers only to Newco’s right to transportation fees.  Our
review of the record reveals that Newco raised its right to consent to assignments before the
bankruptcy court in its objections to Energytec’s motion for authorization to sell the pipeline
and that right was preserved in the court’s initial order authorizing the sale.  Newco also
asserted its right to consent to assignments in its briefing before the district court, and the
court addressed the right to consent, although only briefly, in its order.  The issue has been
adequately preserved for review by this court.
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also expressly agreed to honor Newco’s interests in the pipeline, so there is no

question that Energytec had notice.  What are left is the touch-and-concern

factor and whether there was privity.  We address privity first.

The transportation fee and Newco’s other interests were created in the

1999 letter agreement.  Mescalaro owned the entirety of the interests in the

pipeline prior to entering into the letter agreement.  The agreement describes

Newco as the “successor in interest to Mescalaro,” but there is no elaboration

about that.  Newco “therefore joins in the execution of this Agreement and

Mescalaro shall reserve for the benefit of Newco the acquired interests.”  The

letter agreement contains an assignment of the rights-of-way and pipeline

system to Energytec’s predecessor, Producers.  It also contained this provision,

which is the source of Newco’s primary claim:

Producers shall pay NEWCO, or its designee, as successor in
interest to Mescalaro, a Transportation Fee equal to Ten Cents
($0.10) per MCF for gas volumes transported through the System
from the seven natural gas wells [thereafter described], and Twenty
Cents ($0.20) per MCF for gas volumes transported though the
pipeline from any and all wells which may be connected to the
System hereafter.

The clear language of the letter agreement meant that Mescalaro was

reserving for Newco’s benefit certain interests out of the assignment to

Producers.  Energytec argues that the relevant privity is absent.

We start by identifying  the privity issues that arise in defining covenants

that run with the land.  The burden of the covenant is on the owner of the

pipeline and accompanying right-of-way.  Privity has been met as to the

succession of ownership of the burdened property: Mescalaro conveyed to

Producers, who conveyed to Energytec, who through bankruptcy conveyed to

Red Water.  Newco is either the original owner of the benefit of the covenant or

succeeded to it through some arrangement with Mescalaro, a point left unclear
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in the 1999 letter agreement which referred to Newco as Mescalaro’s “successor

in interest.”  These successive relationships are at times categorized as “vertical

privity.” 9 RICHARD R. POWELL, POWELL ON REAL PROPERTY § 60.04[3][c][iv]

(2010).  The privity that is allegedly missing here has been called “horizontal

privity,” which is the relationship between the original parties to the covenant. 

Id. § 60.04[3][c][iii].    For those jurisdictions requiring horizontal privity, there

must be “simultaneous existing interests” or “mutual privity” between the

original parties as either landlord and tenant or grantor and grantee.  Id. §

60.04[3][c][ii]-[iii].

Energytec relies strongly on a Texas case addressing horizontal privity,

though the opinion does not use that label.   Wayne Harwell Props. v. Pan Am.

Logistics Ctr., Inc., 945 S.W.2d 216, 218 (Tex. App. – San Antonio 1997, writ

denied)).  A Restatement describes Wayne Harwell as one of a minority of

modern cases requiring horizontal privity.  RESTATEMENT (THIRD) OF PROP.:

SERVITUDES §2.4 (2000).  It is a much-criticized doctrine that has been explicitly

rejected by this latest Restatement.  Id.  The principal rationale for the doctrine

was so “that most covenants intended to run with the land will be created in

conveyances.”  Id.  We must also be wary because the cited decision is not one

from the Texas Supreme Court.  We are guided but not controlled by that

decision when interpreting Texas law.  Transcont’l Gas Pipe Line Corp. v.

Transp. Ins. Co., 953 F.2d 985, 988 (5th Cir. 1992).

Energytec asserts that the facts of Wayne Harwell are “remarkably

similar” to those here.  There are at least some similarities that we will remark

upon. An owner of land entered into an agreement with a developer.  Wayne

Harwell, 945 S.W.2d at 217.  The landowner, desiring to develop his property,

gave the developer Harwell a “right of first refusal to be general contractor on

any improvements to the land, as well as a 20-year assignment of 15 percent of

‘net cash flow interest’ from the land to Harwell.”  Id.  The land was conveyed,
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but the new owners argued they had no obligation to recognize Harwell’s claimed

rights.  Id.  The issue was whether the developer’s rights were covenants that

either ran with the land or at least were binding on later owners.  Id.

The court held there was no privity of estate between the developer

Harwell and the land owner, meaning no conveyance of a real property interest

created the rights.  Id. at 218.  Further, Harwell owned no land benefitted by his

rights, making the rights personal and not binding on successors: 

If no privity of estate existed between the original parties, it must
be shown that the restriction is imposed for the benefit of adjacent
land; absent this showing, the covenant will be construed as a
personal covenant with the grantor.

It is undisputed that Harwell does not own land that would be
benefitted by the restrictions on the . . . property; therefore, absent
privity of estate between the parties, we cannot find this to be an
equitable servitude.

Id. (citations omitted).  The beneficiary of these rights was simply a developer

who contracted to work with the landowner.  Id.  Consequently, the court held

that his interest did not run with the land.  Id.

The alleged remarkable similarity of facts between the present case and

Wayne Harwell requires equating Mescalaro to the landowner and Newco to the

developer.  In the facts of the Texas court decision, no property was conveyed at

the time of creating the developer’s rights.  Quite differently, here the

transportation fee and other benefits for Newco were created at the time of a

conveyance of real property.  Mescalaro in the letter agreement and in the

assignment and bill of sale conveyed the pipeline and rights-of-way and carved

out of that conveyance the rights at issue in this appeal.  All these documents

were recorded in the land records of the relevant county.  Had Mescalaro

retained the transportation fee for itself when it conveyed the pipeline and other

real property interests to Producers, there would be no question about privity. 
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Mescalaro and Producers were in horizontal privity, and a later assignment by

Mescalaro to Newco satisfies vertical privity.  The slightly different manner in

which the 1999 letter agreement carved out the transportation fee and conveyed

interests in the pipeline property to two different grantees is not meaningfully

distinguishable.  The letter agreement states that “Mescalaro has reached

agreement to convey certain interests in the properties” to Newco.  The

conveyance to Newco was in the same instrument as the conveyances to other

parties, but we perceive no meaningful effect on the privity concerns.  Moreover,

the fact that the documents creating the rights were recorded satisfies the

Restatement’s perception of the rationale for the privity requirement.

We conclude that if horizontal privity is a requirement of Texas law in

determining whether a covenant runs with the land, it was satisfied.

The remaining question is whether the interest touches and concerns real

property.  Newco relies on Westland Oil Development Corp. v. Gulf Oil Corp.,

637 S.W.2d 903 (Tex. 1982).  There, the Texas Supreme Court considered

whether an agreement to convey interests in oil and gas leases ran with the

land.  Id. at 905.  The court acknowledged that the tests for making this

determination were “far from absolute.”  Id. at 911.  One test considers whether

the covenant “affected the nature, quality or value of the thing demised,

independently of collateral circumstances, or if it affected the mode of enjoying

it.”  Id.  (quotations omitted).  The other test mentioned by the court also takes

into account the covenant’s impact on the property’s value:

If the promisor’s legal relations in respect to the land in question
are lessened – his legal interest as owner rendered less valuable by
the promise – the burden of the covenant touches or concerns that
land; if the promisee’s legal relations in respect to that land are
increased – his legal interest as owner rendered more value by the
promise – the benefit of the covenant touches or concerns the land.
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Id.  The court held that because the promise to convey interests in oil and gas

leases burdened the land, potentially rendering it less valuable, it constituted

a covenant running with the land.  Id.  

Newco argues that the obligation to pay transportation costs burdens the

land and makes it less valuable.  Among the reasons is that it is secured by a

lien on the entire pipeline; failure to pay the fee would result in loss of

ownership and use of the pipeline through foreclosure.  Newco contends that its

right to consent to assignment of the pipeline also affects the nature, quality,

and value of the pipeline system and rightly constitutes a covenant running

with the land.

Energytec relies on El Paso Refinery, LP v. TRMI Holdings, Inc. (In re El

Paso Refinery, LP), 302 F.3d 343 (5th Cir. 2002).  This court considered whether

a covenant preventing subsequent owners of an oil refinery from seeking

contribution from the original owner for environmental contamination was a

covenant running with the land.  Id. at 346.  As in this case, the only disputed

factor concerned whether the covenant touched or concerned the land.  Id. at

356.  We held that a covenant allocating liability for environmental costs did not

touch or concern the land.  Id.  The court explained that any benefit created by

the provision affected only the original owner and had “no direct impact upon

the land itself.”  Id.  Further, the covenant did not compel or preclude

subsequent owners from doing anything on the land itself.  Id. at 356-57.  The

court characterized the environmental-liability provision as a “cost-shifting

mechanism” that was “more analogous to an obligation to assume an

encumbrance.”  Id. at 357.  “Under Texas law, a covenant to pay an

encumbrance does not run with the land.”  Id.  

We also rejected an argument that if a covenant affects the value of the

land it necessarily runs with the land.  Id.  The court explained that more was
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required under Texas law and that “even when a covenant impacts the value

of land, it must still affect the owner’s interest in the property or its use in order

to be a real covenant.”  Id.  Employing this language, Energytec maintains that

the obligation to pay transportation costs is unrelated to the use of the land

because it is based solely on the volume of gas moving through the pipeline and

has no direct impact on the land.

We disagree.  The real property at issue here is a gas pipeline system and

the rights-of-way required for its placement.  Newco’s interest in transportation

fees is for the use of real property, i.e., the traveling of natural gas from a

starting point along the length of the pipeline to an endpoint.  The pipeline is

a subsurface road for natural gas, and a fee for the use of that road was

retained by Mescalaro and assigned to Newco.  Another restriction on use is

that the pipeline cannot be assigned without Newco’s consent.  These rights

impact the owner’s interest in the pipeline.  Furthermore, as burdens on the

property, they also impact the pipeline’s value in the eyes of prospective buyers. 

Indeed, the impact on the sale in bankruptcy has been clear, though the

financial impact has not been quantified.  

Energytec argues that Newco’s transportation fee can easily (if not

cheaply) be circumvented by constructing another pipeline on different property

and abandoning the use of the original pipeline.  Consequently, Energytec

argues the transportation fee “does not compel nor preclude the promisor or any

subsequent owner from doing anything on the land itself.”  El Paso, 302 F.3d

at 356-57.  That is not so.  Whenever the owner of the “land,” i.e., the pipeline

and the rights-of-way, wants to transport natural gas along its length, the fee

to Newco is to be paid.  If the “land” owner decides no longer to do so, then

Newco’s rights are dormant, subject to revival should the natural gas ever again

flow.  The possibility that covenants will expire by the force of events is no
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definitional obstacle to calling them covenants running with the land. 

Similarly, the overriding royalty interest on production from certain wells that

also was created in the letter agreement presumably ends when production

ceases and the oil and gas leases, on which the royalty depends, expire.  But

that does not mean that so long as there is relevant production, that the royalty

is not binding on successors to the leases.  

Newco’s right to transportation fees and its right to consent to assignment

are covenants running with the land.  The district court erred.

III.  May Newco be Compelled to Accept Money Satisfaction of its Interests?

Energytec maintains that even if we find that Newco’s interests in the

pipeline run with the land, the pipeline may still be sold free and clear of those

interests by virtue of this statute:

The trustee may sell property . . . free and clear of any interest in
such property of an entity other than the estate, only if . . . such
entity could be compelled, in a legal or equitable proceeding, to
accept a money satisfaction of such interest.

11 U.S.C. § 363(f)(5).  The applicability of Section 363(f)(5) was raised in the

bankruptcy court but not resolved.  Both that court and the district court

determined that Newco’s interests were not covenants running with the land,

mooting the relevance of Section 363(f)(5).

Newco contends that the monetary value of its right to future

transportation fees is impossible to estimate.  Under the letter agreement,

Newco’s fees are tied to wells identified in the agreement and any future wells

that may be connected to the pipeline.  According to Newco, because there is no

way to predict the number of additional wells that may eventually be connected

to the pipeline, monetization of its interest in transportation fees is impossible. 
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The district court found, though, that an interest’s “increase in value in the

future does not mean that it cannot be given a present value.”  

We do not address the valuation issue further because the failure of the

two lower courts to resolve the Section 363(f)(5) issue convinces us to remand for

further proceedings with respect to this subsection.  By its express terms,

Section 363(f)(5) allows for the extinguishment of a nondebtor’s interest in the

debtor’s property only upon a showing that the nondebtor “could be compelled,

in a legal or equitable proceeding, to accept” money satisfaction of its interest. 

This court has yet to consider what constitutes a qualifying legal or equitable

proceeding for purposes of Section 363(f)(5).5  The determination of what is a

qualifying legal or equitable proceeding under Section 363(f)(5) is a question to

which the bankruptcy court should give the initial answer.

We VACATE the judgment of the district court affirming the judgment of

the bankruptcy court that authorized the sale of the pipeline free and clear of

Newco’s interests.  Newco’s interests, including a transportation fee, security

interest, and right to consent to assignments, are covenants running with the

land. We REMAND to the district court for further proceedings including

whether a qualifying proceeding would enable Energytec to sell the pipeline free

and clear of Newco’s interests under Section 363(f)(5).

5 The uncertainties under Section 363(f)(5) are shown by the fact some courts have held
that cram downs under 11 U.S.C. § 1129(b)(2) are qualifying proceedings.  In re Grand Slam,
U.S.A., Inc., 178 B.R. 460, 462 (E.D. Mich. 1995); Terrace Chalet Apartments, Ltd. v. Fed. Nat’l
Mortg. Ass’n (In re Terrace Chalet Apartments, Ltd.), 159 B.R. 821, 829 (N.D. Ill. 1993). 
Others have rejected that interpretation and have decided whether proceedings under
nonbankruptcy law could force monetization on an owner.  Clear Channel Outdoor, Inc. v.
Knupfer (In re PW, LLC), 391 B.R. 25, 46-47 (B.A.P. 9th Cir. 2008); In re Jolan, Inc., 403 B.R.
866, 869-70 (Bankr. W.D. Wash. 2009).
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Deasy, U.S. Bankruptcy Appellate Panel Judge.

The debtor, Albert J. Porst, Jr., appeals the October 4, 2012 orders: (1) granting the

motions to dismiss of Deutsche Bank National Trust Company, as Trustee for Argent Securities

Inc., Asset-Backed Pass-Through Certificates, Series 2006-M1, Ablitt Scofield P.C., Citi

Residential Lending Inc., and Argent Mortgage Co. LLC (respectively hereinafter, Deutsche

Bank, Ablitt, Citi, and Argent); and (2) denying the debtor’s motion for summary judgment.  For

the reasons set forth below, we AFFIRM.

BACKGROUND

A.  Factual Background

In 1992, Frances Porst, the debtor’s mother, created a trust that provided her with a life

estate in any trust property, upon her death a similar life estate for the debtor, and upon his death

the termination of the trust and a distribution to the designated remainderman.  In addition to

being the grantor and sole lifetime beneficiary of the trust, Mrs. Porst was also the sole trustee. 

Article VII, Section A provided, in part, that the trustee “shall have and may exercise the

following powers: (1) To sell . . . all or any part of the trust property, real and personal, at public

or private sale, for such consideration and upon such terms . . . as she deems advisable . . . .” 

Article XI provided that the grantor retained the right “to amend or revoke this instrument at any

time by delivering to the Trustee a written instrument signed and acknowledged by the Grantor.” 

Mrs. Porst transferred her home to the trust in 1992.

As grantor, trustee, and beneficiary, Mrs. Porst executed an invalid trust revocation on

August 19, 2003.   Both on that date and in 2004, Mrs. Porst, as trustee, executed deeds1

transferring the property to the debtor for $1.00.  These two deeds were notarized and filed with

   Although the bankruptcy court addressed this issue and the parties raised it in their appellate briefs, we1

need not address it as the debtor now acknowledges that the revocation was invalid.
2



the registry of deeds in July 2010 and June 2004, respectively.  The debtor’s mother died in May

2005.  In April 2006, the debtor granted Argent a mortgage on the property to secure a note for

$75,000.00.  The boilerplate language of the mortgage provides that the debtor “covenants that

[he] is lawfully seised of the estate hereby conveyed and has the right to mortgage, grant and

convey the Property. . . .” 

The debtor filed for relief in June 2011.   Deutsche Bank filed a proof of claim, attaching2

the note, mortgage, and a copy of the assignment of the mortgage from Argent to Deutsche

Bank.  The notarized assignment is dated January 15, 2009, and is signed by a vice president of

Citi.  The assignment references a power of attorney which was recorded on April 11, 2008.

In October 2011, the debtor filed a multi-count complaint against the appellees.  After 

dismissing several counts, the debtor pursued Counts I, V, and VI.  By Count I, the debtor sought

a determination under 11 U.S.C. § 506(d) that Deutsche Bank was not a secured creditor.  As

grounds, the debtor asserted that because the transfer of the property from the trust to the debtor

was invalid due to the trustee’s lack of authority to transfer title, he was not the owner of the

property at the time of the mortgage, and therefore the mortgage was void.  By Count V, the

debtor sought relief under Mass. Gen. Laws ch. 93A (the Massachusetts Consumer Protection

Act) and Mass. Gen. Laws ch. 93, § 49 (the Massachusetts Fair Debt Collection Act) because

Deutsche Bank, Citi, and Ablitt knew or should have known that the debtor could not have

mortgaged the property as a life tenant and that the assignment was invalid.  Lastly, by Count

VI, the debtor sought relief against Ablitt and Deutsche Bank for negligent infliction of

emotional distress due to the steps they took to foreclose on the property.

   On Schedule A, the debtor disclosed that he held the property in fee simple, it had a fair market value2

of $188,100.00, and that it was not subject to a secured claim.  On Amended Schedule A, the debtor listed
his interest in the property as contingent.  

3



The defendants filed motions to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), applicable

to adversary proceedings pursuant to Fed. R. Bankr. P. 7012.  The debtor opposed the motions

and filed a motion for partial summary judgment as to Count I.  The bankruptcy court granted

the  motions to dismiss, denied the motion for summary judgment, and entered a Judgment for

the defendants.  In its corresponding memorandum of decision,  the bankruptcy court indicated3

that the facts were not in dispute and explained that it drew them from the complaint, documents

incorporated therein by reference, and documents of public record or susceptible to judicial

notice. 

With respect to Count I, after addressing the revocation issue, the court explained why it

rejected the debtor’s three grounds for claiming that the transfer of the property from the trust to

him was ineffective.  First, the trustee did not breach her fiduciary duty when she sold the

property to the debtor for $1.00 because the trustee of a revocable trust does not have the same

fiduciary duty as a trustee of an irrevocable trust.   Second, the court explained that the transfer4

was not void due to insufficient compensation for the trustee as the trust’s compensation

provision was not applicable.  Lastly, the court rejected the argument that the sale was void

because it involved the family home given that the argument was not supported by the provisions

of the trust and was similarly belied by the debtor’s own actions.   The court rejected the5

debtor’s argument under Count V, premised on state consumer protection laws, because the

   Porst v. Deutsche Bank Nat’l Trust Co. (In re Porst), 480 B.R. 97 (Bankr. D. Mass. 2012).3

   The court noted that neither the mother’s creditors nor the contingent remainderman of the trust raised4

this issue and that the debtor, who was the beneficiary of the transfer, raised it only to shield himself from
a note and mortgage that he “freely undertook.”  

   In his motion for partial summary judgment, the debtor asserted that the sale of the “family home”5

violated the terms of the trust.  We do not discuss the issue herein as the debtor did not raise it on appeal. 
See, e.g., Mountain Peaks Fin. Servs., Inc. v. Shepard (In re Shepard), 328 B.R. 601, 604 (B.A.P. 1st Cir.
2005) (explaining failure to brief argument constitutes waiver).

4



mortgage was not void and the assignment was valid under Massachusetts law.  With respect to

Count VI, the court rejected the debtor’s argument regarding the assignment because it

determined the assignment was valid.  

The debtor appealed.  

JURISDICTION

A panel may consider appeals from final orders.  28 U.S.C. § 158(a)(1).  An order

granting a motion to dismiss an adversary proceeding is a final order.  Gonsalves v. Belice (In re

Belice), 480 B.R. 199, 203) (B.A.P. 1st Cir. 2012).  Although an order denying summary

judgment is typically not a final order, it is appropriate to consider the appeal of such an order

when it is evident that the litigation has ended.  See, e.g., Pro Fin., Inc. v. Spriggs (In re Spriggs),

219 B.R. 909, 911 (B.A.P. 10th Cir. 1998).  Thus, the Panel has jurisdiction to consider this

appeal.

STANDARD OF REVIEW

Orders dismissing a complaint and denying summary judgment are subject to de novo

review.  See, e.g., Banco Santander de P.R. v. López–Stubbe (In re Colonial Mortg. Bankers

Corp.), 324 F.3d 12, 15 (1st Cir. 2003); Buckeye Ret. Co. v. Swegan (In re Swegan), 383 B.R.

646, 649 (B.A.P. 6th Cir. 2008).  

In considering a motion to dismiss, a court must “accept all well-pleaded facts as true,

draw reasonable inferences in favor of [the debtor], and affirm only if the averments in the

complaint augur no hope of recovery under any theory set forth therein.”  Gonsalves v. Belice

(In re Belice), No. MB 10-030, 2011 WL 4572003, at *4 (B.A.P. 1st Cir. March 7, 2011)

(explaining vague, meager, or conclusory allegations are insufficient).   A court must grant a6

  When ruling on a motion to dismiss, a court may consider facts and documents that are incorporated6

into the complaint or incorporated by reference and also matters of public record and susceptible to
judicial notice.  Perra v. Bank of Am. Corp. (In re Perra), No. 12-4054, 2013 WL 2250243, at *3 (Bankr.

5



motion for summary judgment if the applicable pleadings demonstrate there is no genuine issue

as to any material fact and that the moving party is entitled to judgment as a matter of law.  In re

Swegan, 383 B.R. at 652.  

DISCUSSION

I.  Count I (11 U.S.C. § 506(d)) 

The debtor brought this count under 11 U.S.C. § 506(d) which provides, with

inapplicable exceptions, “[t]o the extent that a lien secures a claim against the debtor that is not

an allowed secured claim, such lien is void.”  The bankruptcy court rejected the three arguments

the debtor offered in support of this count.  On appeal, the debtor addresses only one of those

arguments: whether the bankruptcy court erred in ruling that the trustee did not breach her

fiduciary duty when she sold the property to the debtor for $1.00.7

In his brief, the debtor argues that the bankruptcy court erred in ruling that the trustee had

the authority to convey the property for de minimis consideration as the conclusion was contrary

to Clune v. Norton, 28 N.E.2d 229 (Mass. 1940).  At oral argument, the debtor supported his

argument by alternating between the terms of the trust, specifically the power of sale, and a

different case, Phelps v. State St. Trust Co., 115 N.E.2d 382 (Mass. 1953).  Deutsche Bank

counters that because the terms of the trust authorized the trustee to sell the property and because

the trust was revocable, the debtor’s arguments are meritless.  Deutsche Bank also contends that

D. Mass. May 22, 2013).  The debtor does not argue that the bankruptcy court exceeded these parameters. 
 

   In his opening and reply briefs, the debtor supports his breach of fiduciary duty by adding arguments7

that he did not raise before the bankruptcy court.  For example, he contends that the sale of the property
was an impermissible attempt to revoke the trust.  He made similar attempts at oral argument, for
example, contending that the sale was a revocation by implication.  As the debtor raised these for the first
time on appeal, they are not properly before us.  See, e.g., Aja v. Fitzgerald (In re Aja), 441 B.R. 173, 178
(B.A.P. 1st Cir. 2011) (ruling arguments not raised before bankruptcy court are waived on appeal).    
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the principles of Massachusetts trust law, such as estoppel, consent, and ratification, prevent the

entity who has received the benefit of the transfer from thereafter complaining.  

In Clune, the Supreme Judicial Court ruled that the power of sale contained in an

irrevocable trust “conferred no authority upon the trustee to give the trust estate away.”  28

N.E.2d at 231.  In Phelps, it ruled that a revocable trust could only be revoked or amended “in

strict conformity to its terms.” 115 N.E.2d at 383.  The debtor contends that either pursuant to

these cases or the power of sale, quoted above, Mrs. Porst had no authority to gift the property

and therefore breached her fiduciary duty when she sold it to him.   8

The bankruptcy court rejected the applicability of Clune, given the trust therein was

irrevocable.  Instead, the court found persuasive a number of decisions wherein the state court

ruled that a trustee/settlor of a revocable trust owes no fiduciary duty to a contingent or

remainder beneficiary prior to the interest vesting.   Applicable federal and state decisions9

support the conclusion that Mrs. Porst did not breach her fiduciary duty by transferring the

property, as there were no vested beneficiaries to whom she owed the duty other than herself.

For example, in Markham v. Fay, 74 F.3d 1347 (1st Cir. 1996), the First Circuit reviewed 

a lower court ruling which held a tax lien on an individual’s property extended to the assets of a

trust of which she was sole trustee, settlor, and one of three beneficiaries.  Her sister was the

remainder beneficiary.  Id. at 1356.  The trust gave the trustee broad powers such as the ability to

revoke and amend in whole or in part.  Id. at 1357.  The court recognized that under state law

   At oral argument the debtor attempted to bolster this argument by citing to inapplicable cases such as8

Merchants’ Trust Co. v. Russell, 157 N.E. 338, 339 (Mass. 1927) (ruling beneficiary violated terms of
will when he gifted property to son).  

   See, e.g., Brundage v. Bank of Am., 996 So. 2d 877, 882 (Fla. Dist. Ct. App. 2008) (ruling no duty9

owed remainder beneficiaries of revocable trust prior to settlor’s death); Moon v. Lesikar, 230 S.W.3d
800, 803 (Tex. App. 2007) (ruling the same); see also Rhodehamel v. Rhodehamel, No. C07-0081Z, 2008
WL 249042, at *11 (W.D. Wash. Jan. 29, 2008) (relying in part on Moon, court explained, without
deciding, that non-settlor/co-trustee may have fiduciary duty even though settlor/trustee would not).

7



such broad powers left the assets of the trust vulnerable to the reach of creditors, citing for

support State St. Bank & Trust Co. v. Reiser, 389 N.E.2d 768, 770 (Mass. App. Ct. 1979).  The

court also recognized that despite broad powers, a trustee continues to hold a fiduciary duty to

beneficiaries.  74 F.3d at 1358.  That said, however, the court wrote that even if the trustee in the

case exercised her discretion and used the trust property for her own benefit, it doubted a court

would conclude she had violated her fiduciary duty “because the trust instruments as a whole do

not limit her discretion or define the other beneficiaries’ interests in income and principal.”  Id. 

It went on to explain that because the beneficiaries’ right to take under the trust was dependent

upon the “exercise or non-exercise of powers held by” the trustee, under Massachusetts law their

interests would not have vested. Id. at 1359; see also Braunstein v. Beatrice (In re Beatrice),99   

277 B.R. 439, 448 (Bankr. D. Mass. 2002) (explaining, on similar facts, beneficiaries’ interests

had not vested because debtor/settlor could terminate trust or add or eliminate beneficiaries),

aff’d, 296 B.R. 576 (B.A.P. 1st Cir. 2003).

In this case, the terms of the revocable trust gave Mrs. Porst broad powers.  At the time

of the transfer, she was the only trustee and beneficiary and owed no fiduciary duty to the

contingent beneficiaries whose interests had not yet vested.  Accordingly, we agree that she did

not breach a fiduciary duty when she sold the property to the debtor and conclude that the debtor

could not prevail on this count.   10

   In support, the court cited to Old Colony Trust Co. v. Clemons, 126 N.E.2d 193 (Mass. 1955) (ruling99

contingent beneficiaries’ interest in trust did not vest until death of settlor of revocable trust).  Courts in
Massachusetts have reaffirmed this holding.  See, e.g., Canter v. Comm’r of Pub. Welfare, 668 N.E.2d
783, 787 (Mass. 1996) (explaining contingent beneficiary of revocable trust holds “mere expectancy”);
New England Phoenix Co. v. LaFauci, No. 10-02030, 2012 WL 845600 (Mass. Super. Ct. Jan. 25, 2012)
(ruling because trustee/settlor of revocable trust had unlimited power to eliminate all other interests, trust
assets available for creditors).  

   Having so ruled we need not reach the issue of whether the debtor’s mother violated the terms of the10

power of sale by selling the property for $1.00 or whether doctrines such as consent or estoppel prevent
the debtor from raising the issue.  See, e.g., Saggese v. Kelley, 837 N.E.2d 699, 705 (Mass. 2005) (“[T]he
beneficiary in a fiduciary relationship may ratify conduct that otherwise would constitute a breach of

8



II.  Count V (Mass. Gen. Laws ch. 93A and ch. 93, § 49) 

By Count V, the debtor sought to hold Deutsche Bank, Citi, and Ablitt liable under Mass.

Gen. Laws ch. 93A and ch. 93, § 24, because they knew the mortgage, note, and assignment

were invalid.  On appeal, the debtor contends that the bankruptcy court erred in rejecting the

grounds which he asserted in support of his claim under Mass. Gen. Laws ch. 93A: (1) Deutsche

Bank could not foreclose given that it was not the holder of both the note and mortgage; and (2)

the assignment was invalid.   Turning to the Massachusetts Debt Collection Act, the debtor11

asserts that bankruptcy court erred in ruling that the statute did not apply based on its conclusion

that the mortgage was valid.  

With respect to the debtor’s first argument under Mass. Gen. Laws ch. 93A, the debtor

relies on Eaton v. Fed. Nat’l Mortg. Ass’n, 969 N.E.2d 1118, 1130-31 (Mass. 2012) (ruling

mortgagee could exercise sale power only if it held mortgage and note, or acted on note holder’s

behalf).  The Supreme Judicial Court explained, however, that Eaton is only applicable to cases

for which there was a mandatory notice of sale given after the date of the decision, June 22,

2012.  Id. at 1133.  For this reason, federal courts in Massachusetts have thus far declined to

adopt the limited number of state court cases that have applied an exception to the prospective

application of Eaton.  See, e.g., Lindsay v. Wells Fargo Bank, N.A., No. 12-11714-PBS, 2013

WL 5010977, at *1 (D. Mass. Sept. 11, 2013) (declining to follow two state court cases which

applied Eaton retroactively as federal case was not procedurally identical); Koufos v. U.S. Bank,

fiduciary duties, provided the requisite disclosure has been made.”); Reynolds v. Remick, 127 N.E.2d
653, 658 (Mass. 1955) (ruling if “beneficiary consents to an act by the trustee which would constitute a
breach of trust toward the beneficiary, the beneficiary cannot hold the trustee liable for the consequences
of the trustee’s acts.”).  

   The debtor did assert a third argument in support of her claim under Mass. Gen. Laws ch  93A, that11

the mortgage was void because the trust was the owner of the property at the time of the mortgage and the
debtor had no authority to grant a mortgage.  Given our earlier discussion, there is no merit to this
argument.  

9



N.A., No. 12-cv-10743-DJC, 2013 WL 1189502 (D. Mass. Mar. 21, 2013) (declining to apply

Eaton retroactively).  Given the applicable guidance from the Massachusetts district court and

the fact that there is no suggestion in this case that the mandatory statutory notice of sale was

given after June 22, 2012, the holding in Eaton in inapplicable to this case.     

The debtor’s second argument is that the assignment is invalid.  Initially, the debtor

supported this argument with the assertion that Argent had sold its assets before the assignment

or, if it hadn’t, the power of attorney Argent granted Citi did not authorize Citi to assign

mortgages and the signature on the document was not from an employee or authorized agent of

Citi.  In his responses to the motions to dismiss, the debtor did not press his argument regarding

the power of attorney, but added that the assignment was invalid for lack of a proper

acknowledgement by the notary.12

The bankruptcy court ruled that the assignment from Argent to Deutsche Bank, via Citi,

was valid based upon cases such as Rosa v. Mortg. Elec. Sys., Inc., 821 F. Supp. 2d 423, 430 (D.

Mass. 2011) (“an assignment may still be binding . . . if the signatory purported to be an officer

of the entity holding title to the mortgage and the assignment was executed before a notary

public.”).  It further ruled that because a defect in the assignment would not void the mortgage

and because the debtor was a party unrelated to the assignment, the debtor lacked standing.  See,

e.g., Nickless v. Bayview Loan Servicing, LLC (In re Richard), 460 B.R. 355, 358 (Bankr. D.

Mass. 2011) (ruling even if the assignment were invalid, the mortgage would not be void).   

On appeal, the debtor does not address his underlying issues regarding the assignment;

rather, he contends that it was error of the bankruptcy court to rule he lacked standing, citing for

   We note that bankruptcy courts in this circuit have rejected similar arguments with respect to the same12

power of attorney.   See, e.g., In re Samuels, 415 B.R. 8, 21 (Bankr. D. Mass. 2009); In re Almeida, 417
B.R. 140, 149-50 (Bankr. D. Mass. 2009).  

10



support the subsequently issued case of Culhane v. Aurora Loan Servs. of Neb., 708 F.3d 282,

291 (1st Cir. 2013) (“We hold, therefore, that a mortgagor has standing to challenge the

assignment of a mortgage on her home to the extent that such a challenge is necessary to contest

a foreclosing entity’s status qua mortgagee.”).  In Culhane, the court specified that “a mortgagor

has standing to challenge a mortgage assignment as invalid, ineffective, or void (if, say, the

assignor had nothing to assign or had no authority to make an assignment to a particular

assignee).”  Id.  The court also addressed and rejected the same subsidiary arguments that the

debtor made herein regarding the execution of the assignment.  Id. at 294.  

The documents that the parties have provided reveal that Argent authorized Citi to assign

the mortgage pursuant to a recorded power of attorney, and Citi assigned the mortgage pursuant

to an assignment that was properly notarized by an officer of Citi.  Based upon these facts and

our conclusion with respect to Eaton, we agree with the bankruptcy court that the debtor could

not prevail on his claim for relief under Mass. Gen. Laws ch. 93A.  Having rejected these

grounds and because the debtor relied upon these in seeking relief under Mass. Gen. Laws ch.

93, § 49, we also conclude that the bankruptcy court did not err in ruling that the debtor could

not prevail on Count V under this statute.  

III.  Count VI (Negligent Infliction of Emotional Distress)

The debtor asserted that he was entitled to prevail on this count because Deutsche Bank

and Ablitt had failed to ascertain whether Deutsche Bank held a mortgage at the time Ablitt

commenced foreclosure proceedings.

The bankruptcy court recognized the cause of action elements and went on to state that a

plaintiff must show a duty of care as there can be no negligence where there was no duty.   The13

   Under Massachusetts law, a plaintiff must prove the following in order to recover on a claim for13

negligent infliction of emotional distress: (1) negligence; (2) emotional distress; (3) causation; (4)
physical harm manifested by objective symptomology; and (5) that a reasonable person would have

11



court also explained that a mortgagee owes a duty to act in good faith and use reasonable

diligence to protect the mortgagor in the context of foreclosure.  The court granted dismissal of

this count because it had already ruled that the basis upon which the debtor brought the count

was invalid.  Having concluded that the bankruptcy court did not err in rejecting the debtor’s

arguments with respect to the mortgage and assignment, we similarly conclude that the court did

not err in granting the request to dismiss this count.  

IV.  Denial of Partial Summary Judgment as to Count I

The debtor contends that the bankruptcy court erred in denying summary judgment given

that it erroneously ruled that the assignment was valid.  Based upon the foregoing, we again

reject the debtor’s arguments. 

CONCLUSION

For the reasons discussed above, the averments in the complaint augur no hope of

recovery under any theory set forth therein, and the pleadings demonstrate there is no genuine

issue as to any material fact.  Therefore, the debtor was not entitled to judgment as a matter of

law.  Accordingly, we AFFIRM the orders granting the motions to dismiss and denying the

motion for summary judgment.  

suffered emotional distress under the circumstances of the case.  Sullivan v. Boston Gas Co., 605 N.E.2d
805, 807 (Mass. 1993) (citation omitted).   
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PAPPAS, Bankruptcy Judge:

Chapter 111 debtor Tracht Gut, LLC (“Debtor”) appeals the

orders of the bankruptcy court dismissing without leave to amend

its adversary complaint against appellees Los Angeles County

Treasurer and Tax Collector (“the County”), David Haghnazarzadeh

(“Haghnazarzadeh”) and Yuri Volodinsky (“Volodinsky”) under Rule

7012 and Civil Rule 12(b)(6), and denying reconsideration of that

order under Rule 9024 and Civil Rule 60(b)(1).  We AFFIRM. 

FACTS

This appeal concerns Debtor’s efforts to avoid the County’s

prepetition tax sales of two parcels of real property formerly

owned by Debtor.

The first property is located on Hatteras Street in Tarzana,

California (the “Hatteras Property”).  Real property taxes owed

to the County had not been paid on the Hatteras Property since

2008.  Pursuant to California tax law, the properties were “tax

defaulted” and “subject to [the County’s] power to sell” three

years after default.  Debtor purchased the Hatteras Property from

E.R. Financial Services & Development, Inc. (“E&N”), NH Simpson

Partnership, OF General Partnership, and EM Partnership on April

9, 2012, for $60,000, subject to three deeds of trust totaling

$920,000.  Debtor recorded the grant deed on July 11, 2012.
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2  The recorded grant deed, however, also provided that the
transfer was a “bona fide gift and grantor received nothing in
return.”  The parties do not dispute that Debtor was the owner of
the San Fernando Property.
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The second property is located in San Fernando, California

(the “San Fernando Property” and together, the “Properties”). 

Taxes on the San Fernando Property also had not been paid since

2008. On April 9, 2012, E&N transferred the San Fernando Property

to Debtor for “valuable consideration.”2  The record does not

indicate if there were any encumbrances on the San Fernando

Property at the time of that sale.  Debtor recorded a grant deed

on November 26, 2012, one day before filing its bankruptcy

petition. 

On August 31, 2012, the County served a Notice of Auction

for a tax sale of the Properties on all interested parties; the

sale was set for October 22, 2012.  The Notice of Auction was

published on that date in the Los Angeles Daily News.  The record

indicates that Debtor, as record owner of the Hatteras Property,

was notified of the auction.  Debtor is not on the list of

parties given notice concerning the sale of the San Fernando

Property, likely because the record owner of the San Fernando

Property in August 2012 was still E&N, who received notice.

The County conducted the tax sales of the Properties at

public auction on October 22, 2012.  The Hatteras Property was

sold to appellee Haghnazarzadeh for $300,000, subject to the

three deeds of trust.  The San Fernando Property was sold to

appellee Volodinsky for approximately $100,000.  

Debtor filed its petition for relief under chapter 11 on
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November 27, 2012.  On December 11, 2012, Debtor filed schedules. 

In Schedule A, Debtor claimed to own both of the Properties and

indicated that:

A disputed tax sale occurred on or about October 21,
2012.  The sales price was far less than the market
value of this property.  Debtor attempted to pay the
taxes in full, which the [County] refused to take.  As
of the date of this petition, no Tax Deed has been
recorded and Debtor disputes the validity of the
transfer as an avoidable transfer.

The tax deeds transferring title of the Hatteras Property to

Haghnazarzadeh and the San Fernando Property to Volodinsky were

both recorded by the County on December 13, 2012.

On December 12, 2012, Debtor commenced the adversary

proceeding at issue in this appeal.  In its complaint against the

Appellees, Debtor asked the bankruptcy court to grant relief on

five separate claims: (1) to avoid the tax sales as fraudulent

transfers; (2) for declaratory judgment; (3) for an injunction;

(4) for violation of the automatic stay; and (5) for unjust

enrichment.

The County filed a motion to dismiss the complaint on

January 22, 2013, citing Civil Rule 12(b)(6), made applicable in

adversary proceedings by Rule 7012.  The County argued that

Debtor, on all five counts, had failed to state an adequate claim

for relief.  According to the County, there were no facts alleged

in the complaint to support granting any relief to Debtor on its

claims.  Additionally, the County argued that the Properties were

each sold before bankruptcy was commenced, at a regularly

scheduled tax sale with competitive bidding procedures, all in

compliance with applicable state law.  As a result, the County

contended, the purchase price paid by the buyers of the
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court proceedings.
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Properties should be conclusively presumed to represent

reasonably equivalent value and, therefore, there was no legal

basis to avoid the tax sales as fraudulent transfers under

§ 548(a).  Further, since the tax sales occurred prepetition, the

County argued that the Properties were not property of the estate

under § 541 and thus were not protected by the automatic stay

when Debtor’s bankruptcy petition was filed.  Haghnazarzadeh

filed a substantially similar motion to dismiss under Civil Rule

12(b)(6) on January 24, 2013.3

Debtor responded to the dismissal motions on February 11,

2013.  It generally repeated its arguments that the sales were

not made for reasonably equivalent value and, thus, were

avoidable.

The hearing on the motions to dismiss was set for February

20, 2013.  Before the hearing, the bankruptcy court posted a

tentative ruling providing, in part:

The Complaint is comprised purely of threadbare
recitals of the elements of the causes of action and
conclusory statements.  As it reads, the Complaint and
the allegations therein, are not entitled to the
assumption of truth.  Most of the information
surrounding the events in question (dates, relationship
among parties, etc.) is fleshed out solely within the
[motions to dismiss]. . . .  For all the reasons stated
above, the Court shall dismiss the Complaint with leave
to amend.

The bankruptcy court’s tentative ruling also indicated its intent

to dismiss Debtor’s claims for declaratory relief and an

injunction because they were not claims, but merely forms of

relief.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-6-

At the hearing on the motions to dismiss on February 20,

2013, the bankruptcy court heard arguments from counsel for

Debtor, the County and Haghnazarzadeh.  The bankruptcy court

concluded that the complaint should be dismissed and that

amendment of the complaint would be an exercise in futility.

Well, I generally allow one amendment . . . but this
complaint was unbelievably bad and just clearly was
such a placeholder to see if you could stab at some
legal theory that might slow things down, but it was
shockingly bad, and now I’m thinking about the legal
theories that you’ve really refocused my attention on
here at the argument. . . .  I agree [with the County]
that I don’t see what you could plead to get around,
and you haven’t convinced me, Mr. Brownstein [Debtor’s
counsel], that you have some theory that can allow you
to plead facts which would warrant relief under
[§] 548. . . .  So I’m going to grant the motion to
dismiss with prejudice for the reasons stated in the
tentative as supplemented by the argument here today.

Hr’g Tr. 10:18—11:12, April 20, 2013.  

The bankruptcy court entered an order granting the motions

to dismiss on March 13, 2013 (the “Dismissal Order”), stating

that:

1. The Debtor can never amend the Complaint to state
a viable cause of action as the real properties
foreclosed upon at the duly conducted tax sale of
the subject properties held on October 22, 2012 as
set forth in the Complaint, were and are not
properties of the Debtor’s estate for purposes of
11 U.S.C. § 541;

2. [t]he Debtor could not properly allege that the
County’s post-petition recording of the deeds
violated the automatic stay in 11 U.S.C. § 362 as
it was solely a ministerial act;

3. [t]he Debtor could not properly allege that the
duly conducted tax sale of the subject properties
could be the basis of an action under 11 U.S.C.
§§ 548 or 549; and 

4. [t]he Court thereby dismissed the Complaint, with
prejudice.
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4  Debtor’s motion cites Civil Rules 55, 59 and 60,
applicable in adversary proceedings by Rules 7055, 9023 and 9024,
as authority for reconsideration, but Debtor only argued under
Civil Rule 60(b)(1).  The bankruptcy court also analyzed Debtor’s
motion under that rule.  Under these circumstances, Debtor’s
motion should have been treated as one under Civil Rule 59(e). 
Am. Ironworks & Erectors, Inc. v. N. Am. Constr. Corp., 248 F.3d
892, 898-99 (9th Cir. 2001). However, since the outcome of
Debtor’s request would be the same under either standard, we also
consider only Debtor’s Civil Rule 60(b)(1) arguments.    

-7-

On March 27, 2013, Debtor filed a motion for reconsideration

of the Dismissal Order, arguing that “the judgment/order(s) were

entered as a result of surprise, excusable mistake, inadvertence

and/or neglect and/or error of law, that good cause exists

therefore, and that such relief would be in the interests of

justice.”4  Attached to the reconsideration motion was a proposed

First Amended Complaint.  The First Amended Complaint contained

additional factual allegations for the first claim for avoidance

of the tax sales as fraudulent transfers, but simply restated

without factual support the second through fifth claims.

On May 7, 2013, the bankruptcy court entered a memorandum of

decision and an order denying reconsideration.  The court also

concluded that Debtor’s proposed First Amended Complaint was not

viable:

  The fact that Debtor now has a proposed amended
complaint is too little too late. . . .  Debtor had
ample opportunity to address the lack of a viable
complaint prior to the filing of the [dismissal
motions]. . . .  There is no explanation why Debtor did
not complete due diligence or amend within the 21 days
following the filing of the complaint.  Fed. R. Civ. P.
15(a)(1)(A).  There is also no explanation why Debtor
did not complete due diligence and amend in response to
the [Civil Rule 12(b)(6) motions] as opposed to filing
an Opposition.  Fed. R. Civ. P. 15(a).  That Debtor’s
counsel filed an opposition to the [dismissal motions]
and now admits that his complaint was conclusory and
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5  This is a proceeding which, in part, involved Debtor’s
attempt to recover a fraudulent transfer from third parties. 
Thus, the constitutional power of the bankruptcy court to enter a
final judgment resolving such claims may be in doubt for the
reasons discussed in Stern v. Marshall, 131 S. Ct. 2594 (2011)
and Exec. Benefits Ins. Agency v. Arkison (In re Bellingham Ins.
Agency, Inc.), 702 F.3d 553 (9th Cir. 2011), cert. granted, 133
S. Ct. 2880 (2013).  Since none of the parties, either in the
bankruptcy court or this appeal, have questioned the authority of
the bankruptcy court, we also express no opinion concerning that
topic.
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lacked specificity tests the spirit of Rule 11. . . . 
Debtor failed at every stage of the litigation process
to provide the grounds of its entitlement to relief. 
Debtor’s failure to timely conduct due diligence and
amend evidences Debtor’s intent to merely delay the
litigation process. . . .  Debtor’s failure to present 
a timely viable complaint was purposeful and a delaying
tactic.  The Court declines to exercise its discretion
in favor of a party whose “gross negligence” has caused
the mistake from which relief is sought.

Debtor filed a timely appeal of the Dismissal Order and the

order denying reconsideration on May 14, 2013. 

JURISDICTION

The bankruptcy court had jurisdiction under 28 U.S.C.

§§ 1334 and 157(b)(2)(A) and (H).5  We have jurisdiction under 28

U.S.C. § 158.

ISSUES

Whether the bankruptcy court erred in dismissing Debtor’s

complaint under Civil Rule 12(b)(6).

Whether the bankruptcy court abused its discretion in

declining to allow Debtor to file an amended complaint.

Whether the bankruptcy court abused its discretion in

denying Debtor’s motion for reconsideration of the dismissal

order.
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STANDARDS OF REVIEW

We review de novo the bankruptcy court’s order dismissing a

complaint under Civil Rule 12(b)(6).  AE ex rel. Hernandez v.

Cnty. of Tulare, 666 F.3d 631, 636 (9th Cir. 2012).  A dismissal

without leave to amend and with prejudice is reviewed for abuse

of discretion.  Id. at 636, 637-38.

Denial of a motion for reconsideration under Civil Rule

60(b)(1) is reviewed for abuse of discretion.  Morris v. Peralta

(In re Peralta), 317 B.R. 381, 385 (9th Cir. BAP 2004).  A

bankruptcy court abuses its discretion if it applies an incorrect

legal standard or misapplies the correct legal standard, or its

factual findings are illogical, implausible or without support

from evidence in the record.  United States v. Hinkson, 585 F.3d

1247, 1262 (9th Cir. 2009) (en banc).

DISCUSSION

I.

The bankruptcy court did not err in 
dismissing Debtor’s complaint.

A. The bankruptcy court did not err in dismissing Debtor’s
claim for fraudulent transfer.

Under Rule 7012 and Civil Rule 12(b)(6), a defendant may ask

by motion that a complaint be dismissed if it fails to “state a

claim upon which relief can be granted.”  In reviewing a Civil

Rule 12(b)(6) motion, the trial court must accept as true all

facts alleged in the complaint and draw all reasonable inferences

in favor of the plaintiff.  Maya v. Centex Corp., 658 F.3d 1060,

1068 (9th Cir. 2011); Newcal Indus., Inc. v. Ikon Office

Solution, 513 F.3d 1038, 1043 n.2 (9th Cir. 2008).  However, the
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trial court need not accept as true conclusory allegations in a

complaint or legal characterizations cast in the form of factual

allegations.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-56

(2007); Warren v. Fox Family Worldwide, Inc., 328 F.3d 1136, 1139

(9th Cir. 2003).  To avoid dismissal under Civil Rule 12(b)(6), a

plaintiff must aver in the complaint “sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible

on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)

(quoting Twombly, 550 U.S. at 570).  A dismissal under Civil Rule

12(b)(6) may be based on either the lack of a cognizable legal

theory or on the absence of sufficient facts alleged under a

cognizable legal theory.  Johnson v. Riverside Healthcare Sys.,

534 F.3d 1116, 1121 (9th Cir. 2008).

In deciding to dismiss it, the bankruptcy court described

Debtor’s original complaint as “unbelievably bad and just clearly

was such a placeholder to see if [Debtor] could stab at some

legal theory that might slow things down, but it was shockingly

bad[.]”  Hr’g Tr. 10:18—20, April 20, 2013.  We agree.  

Debtor’s first claim for relief in that complaint, which

asserted that the tax sales were avoidable fraudulent transfers,

consisted of a verbatim recitation of § 548(a)(1)(B), followed by

a single sentence:

As such, pursuant to 11 U.S.C. Sections 548 and 549, as
well as on state law grounds, including, but not
limited to, California Civil Code 3275, the tax sales
of the Properties conducted by Defendants should be
avoided and set aside.

Simply put, even under the liberal rules referenced above,

Debtor’s cavalier approach to pleading a claim for relief is

inadequate.  The complaint plainly fails to allege the facts



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-11-

necessary to state a claim for avoidance of the tax sales.   

As to Debtor’s four other claims for relief, two appear, on

their faces, to be legitimate claims (i.e., unjust enrichment and

violation of the automatic stay).  However, like the claim for

fraudulent transfer, they too are cast entirely as conclusory

statements, not facts.  As to Debtor’s “claim” for an injunction

and for declaratory relief, while the bankruptcy court correctly

noted that injunction and declaratory relief are remedies, the

court’s dismissal of those claims solely on that basis was likely

harmless error.  Courts routinely consider injunctive and

declaratory relief “claims” as demands for relief, provided that

there are other claims and facts asserted in the complaint that

would warrant such remedies.  Wankowski v. Taylor Bean & Whitaker

Mortg. Corp., 2010 WL 5141745, at *3 (D. Nev. Dec. 13, 2010);

Infor Global Solutions (Michigan), Inc. v. Hanover Foods Corp.,

2009 WL 2778258, at *2 (N.D. Ga. Aug. 28, 2009).  In this case,

though, there were no facts asserted in the claims for fraudulent

transfer, violation of the stay, or unjust enrichment to support

injunctive or declaratory relief, so the bankruptcy court’s

dismissal of those claims simply because they were incorrectly

labeled “claims” was harmless error.  Further, Debtor did not

argue that dismissal of the claims for injunctive relief,

declaratory relief, and unjust enrichment was error in its

opening brief on appeal, and any such argument is therefore

waived.  Ore. Natural Desert Ass’n v. Locke, 572 F.3d 610, 614

n.3 (9th Cir. 2009) (“this court will not address claims not

argued in the opening brief”).  

At bottom, none of Debtor’s claims presented “sufficient
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foreclosure sale induced by fraud or irregularities might be set
aside and, consequently, the power to redeem revived.  Luna v.

(continued...)
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factual matter, accepted as true, to ‘state a claim to relief

that is plausible on its face.’”  Iqbal, 556 U.S. at 678;

Twombly, 550 U.S. at 570.  Indeed, even liberally read, Debtor’s 

complaint presented no factual matter to support its prayer for

relief.  The bankruptcy court’s decision to dismiss the complaint

was proper.  

B. The bankruptcy court did not err in dismissing Debtor’s
claim for violation of the automatic stay.

As mentioned above, Debtor did not argue in its opening

brief that the bankruptcy court erred in dismissing the other

four claims asserted in its original complaint, and we will not

ordinarily address matters not argued in the opening brief. 

Locke, 572 F.3d at 614 n.3.  However, since the County has

addressed the stay violation claim in its brief, we review it

here.

In the original complaint, Debtor claimed that its legal

title in the Properties was not extinguished until the tax deeds

were recorded.  Because this occurred postpetition, Debtor argued

that the recordings of the deeds violated the automatic stay

under § 362(a).  There are at least two flaws in Debtor’s

argument.  

First, Debtor’s right of redemption as to the Properties

lapsed the day before the tax sales occurred.  Cal. Rev. & Tax

Code § 3707.  A tax deed subsequently provided to a purchaser

“conveys title to the purchaser free of all encumbrances of any

kind.”  Cal. Rev. & Tax Code § 3712.6  Under these facts, since
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Citibank, N.A., 202 Cal. App.4th 89, 104 (2011).  However, Debtor
has not argued either in the bankruptcy court or in this appeal
that there were any irregularities or fraud in the tax sale.
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Debtor’s interest in the Properties lapsed before it filed for

bankruptcy, the Properties never became property of the estate

under § 541, and any action by the County concerning those

Properties would not run afoul of the automatic stay under

§ 362(a).

Secondly, as the bankruptcy court ruled, the recording of

the tax deeds postpetition was a ministerial act and, as such,

would not violate the automatic stay.  The Ninth Circuit adopted

the ministerial act exception to the automatic stay in McCarthy,

Johnson & Miller v. North Bay Plumbing, Inc. (In re Pettit), 217

F.3d 1072, 1080 (9th Cir. 2000) (“Ministerial acts or automatic

occurrences that entail no deliberation, discretion, or judicial

involvement do not constitute continuations of such a [judicial]

proceeding” for purposes of possible violations of the automatic

stay).  In Pettit, the court cited with approval to a First

Circuit case that extended the ministerial act exception to acts

of public officials.  Soares v. Brockton Credit Union (In re

Soares), 107 F.3d 969, 973-74 (1st Cir. 1997) (“Thus, when an

official’s duty is delineated by, say, a law or a judicial decree

with such crystalline clarity that nothing is left to the

exercise of the official’s discretion or judgment, the resultant

act is ministerial.”).  Cal. Rev. & Tax Code § 3708.1 provides:

“Upon execution [of the tax sale and payment of the purchase

price] the tax collector shall immediately record the deed with

the county recorder and pay the recording fees.”  There is no

indication in this or related provisions of California law that
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7  At oral argument before the Panel, counsel for Debtor
again conceded that the bankruptcy court did not err in
dismissing the original complaint.  He conceded that the First
Amended Complaint Debtor attempted to submit with its
reconsideration motion was also deficient in pleaded facts. 

8  Civil] Rule 15(a) provides in relevant part that:

Amended and Supplemental Pleadings.
 

(a) Amendments Before Trial.

   (1) Amending as a Matter of Course. A party may
amend its pleading once as a matter of course within:
      (A) 21 days after serving it, or
      (B) if the pleading is one to which a responsive

(continued...)
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the tax collector has any discretion in recording the deed; he

instead is commanded to record it.  

On this record, we conclude that the County’s recording of

the tax deeds was a ministerial act, and the bankruptcy court did

not err in ruling that the recordings did not violate the

automatic stay.

II.

Debtor could not amend the complaint as a matter of right.

On appeal, Debtor apparently concedes that its complaint was

deficient factually: “The [bankruptcy] court admittedly did not

have the requisite factual allegations to render a decision[.]”

Debtor’s Op. Br. at 8.7  Rather, Debtor’s focus on appeal is its

contention that the bankruptcy court abused its discretion when

it denied Debtor’s request to amend the complaint.

Debtor’s first argument is that, under these facts, it could

amend the complaint at any time as a matter of right.  To support

this contention, Debtor argues that Civil Rule 15(a)8 allows a
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8(...continued)
pleading is required, 21 days after service of a
responsive pleading or 21 days after service of a
motion under Rule 12(b), (e), or (f), whichever is
earlier.

(2) Other Amendments.  In all other cases, a party may 
amend its pleading only with the opposing party’s written
consent or the court’s leave. The court should freely give
leave when justice so requires.

Civil Rule 15(a) (2013) (emphasis added).

9  Car Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101 (7th
Cir. 1984); Kelly v. Del. River Jt. Comm’n, 187 F.2d 93 (3d Cir.
1951); McGruder v. Phelps, 608 F.2d 1023 (5th Cir. 1979); Adams
v. Campbell City. School Dist., 483 F.2d 1351 (10th Cir. 1973);
Smith v. Blackledge, 451 F.2d 1201 (4th Cir. 1971); Nolen v.
Fitzharris, 450 F.2d 958 (9th Cir. 1971); Smith v. Cal., 336 F.2d
530 (9th Cir. 1964).
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plaintiff to amend a complaint once as a matter of course, and

that the rule does not treat a motion to dismiss under Civil Rule

12(b)(6) as a “responsive pleading” that would terminate the

right to file an amended pleading within 21 days.  Debtor cites

several cases that, arguably, support its position.9

Unfortunately for Debtor, the version of Civil Rule 15 upon

which it relies in its briefing was amended in 2009, after the

cases cited in Debtor’s brief were decided.  A newly added

provision, Civil Rule 15(a)(1)(B), dictates that the right to

amend once as a matter of course terminates 21 days after service

of a motion under Civil Rule 12(b), (e), or (f).  The Advisory

Committee Notes to the 2009 Amendments provide instruction

regarding the effects of the change:

Former Rule 15(a) addressed amendment of a pleading to
which a responsive pleading is required by
distinguishing between the means used to challenge the
pleading.  Serving a responsive pleading terminated the
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10  It is puzzling why Debtor continues to make this
argument on appeal.  In its Memorandum Decision, the bankruptcy
court explicitly cited to Civil Rule 15(a)(1)(B) as an example of
Debtor’s complicity in delaying judicial process: “There is also
no explanation why Debtor did not complete due diligence and
amend in response to the [motions to dismiss], as opposed to
filing an opposition.  Fed. R. Civ. P. 15(a)(1)(B).”  
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right to amend. Serving a motion attacking the pleading
did not terminate the right to amend, because a motion
is not a “pleading” as defined in Rule 7.  The right to
amend survived beyond decision of the motion unless the
decision expressly cut off the right to amend.
   The distinction drawn in former Rule 15(a) is
changed [so that] the right to amend once as a matter
of course terminates 21 days after service of a motion
under Rule 12(b), (e), or (f). This provision will
force the pleader to consider carefully and promptly
the wisdom of amending to meet the arguments in the
motion. A responsive amendment may avoid the need to
decide the motion or reduce the number of issues to be
decided, and will expedite determination of issues that
otherwise might be raised seriatim. It also should
advance other pretrial proceedings.

[Civil Rule] 15 Advisory Committee Notes (2009).

The County’s motion was filed on January 22, 2013.  Under

the applicable revised version of Civil Rule 15(a)(1), Debtor’s

right to amend its complaint as a matter of course expired on

February 12, 2013.  Rather than file an amended complaint within

that time, Debtor was instead satisfied to file only an

opposition to the motion to dismiss on February 11, 2013.  In

other words, Debtor’s rule and case law authorities are no longer

good law.10

III.

The bankruptcy court did not abuse its discretion when it denied
Debtor’s request to file an amended complaint.

Since Debtor’s right to file an amended complaint as a

matter of course expired on February 12, 2013, under Civil Rule

15(a)(2), Debtor was required either to obtain the County’s
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consent or leave of the bankruptcy court to amend its complaint. 

Here, the County did not consent to Debtor’s request to amend its

complaint, and Debtor faults the bankruptcy court for refusing to

grant leave to amend.  

Civil Rule 15(a)(2) requires that the trial court freely

grant leave to amend “when justice so requires.”  There is

extensive case law examining the relevant considerations for a

trial court’s decision to grant or deny leave to amend a

complaint.  The best known, and most frequently cited, precedent

is the Supreme Court’s decision in Foman v. Davis, 371 U.S. 178

(1962).  In Foman, the Court considered, among other issues,

whether a district court abused its discretion by denying leave

to amend a complaint without providing any reasons for its

decision.  The Court instructed that:

In the absence of any apparent or declared reason –
such as undue delay, bad faith or dilatory motive on
the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, undue
prejudice to the appealing party by virtue of allowance
of the amendment, futility of amendment, etc. – the
leave sought should, as the rules require, be “freely
given.”

Id. at 182.  Based on this decision, the exceptions to the policy

and rule requiring a liberal approach to requests to amend a

complaint have come to be known as the “Foman Factors.”  

The Ninth Circuit has employed the Foman Factors to review

whether a trial court properly exercised its discretion in

determining whether to grant leave to amend a complaint.  Sonoma

City. Ass’n of Retired Emples. v. Sonoma City, 708 F.3d 1109,

1118 (9th Cir. 2013); Griggs v. Pace Am. Group, Inc., 170 F.3d

877, 880 (9th Cir. 1999) (holding that a trial court should
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decide a motion to amend a complaint by ascertaining the presence

of any of four factors: bad faith, undue delay, prejudice to the

opposing party, and/or futility).  Of the Foman Factors, the

Ninth Circuit has held that a trial court’s denial of leave to

amend for futility, alone, will be upheld if it is clear that the

complaint could not be saved by any amendment.  Carvalho v.

Equifax Info. Servs., LLC, 629 F.3d 876, 892 (9th Cir. 2010). 

In this case, the bankruptcy court based its decision to deny

leave to Debtor to file an amended complaint on two of the Foman

Factors, explaining that an amendment would be futile, and

concluding that Debtor had engaged in undue delay in proposing

the amendment.  These reasons constitute an adequate basis to

sustain the bankruptcy court’s decision.  Ecological Rights

Found. v. Pac. Gas & Elec. Co., 713 F.3d 502, 520 (9th Cir. 2013)

(denying leave to amend for futility and undue delay).

As to undue delay, the bankruptcy court determined that,

There is no explanation why Debtor’s counsel did not
complete due diligence prior to filing the complaint.
Debtor’s counsel simply states that he intended to meet
and confer with the principal of Debtor and Debtor’s
real estate attorney, and then he intended to file an
amended complaint.

  

The bankruptcy court then noted that Debtor could not

satisfactorily explain why it did not complete due diligence and

seek to amend the complaint (a) within the 21-day period after

filing the original complaint, (b) within the 21-day period

following the filing of the County’s Civil Rule 12(b)(6) motion, 

(c) instead of, or in conjunction with, filing an opposition to

the Civil Rule 12(b)(6) motion, or (d) otherwise prior to the

hearing on the County’s motion to dismiss.  Indeed, Debtor made
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no attempt to file an amended complaint until the Reconsideration

Motion, three months after filing the original complaint.  As the

bankruptcy court observed, 

Debtor failed at every stage of the litigation process
to provide the grounds of its entitlement to relief. 
Debtor’s failure to timely conduct due diligence and
amend evidences Debtor’s intent to merely delay the
litigation process.

Our review of the record confirms that the facts support the

bankruptcy court’s determination that Debtor engaged in undue

delay in attempting to amend the complaint.  Thus, at least one

Foman Factor supports the court’s decision to deny leave to amend

the complaint.

Another and compelling ground for denying leave to amend

Debtor’s complaint is futility.  Ecological Rights Found., 713

F.3d at 520.  Indeed, a determination that any amendment would be

futile requires the trial court to dismiss the complaint with

prejudice.  Mirmehdi v. United States, 689 F.3d 975, 985 (9th

Cir. 2012) (“However, a party is not entitled to an opportunity

to amend his complaint if any potential amendment would be

futile. See, e.g., May Dep’t Store v. Graphic Process Co., 637

F.2d 1211, 1216 (9th Cir. 1980).”); Sanford v. MemberWorks, Inc.,

625 F.3d 550, 557 (9th Cir. 2010) (observing that although leave

to amend is to be “freely given when justice so requires,” denial

of a motion to amend is proper if it is clear “that the complaint

would not be saved by any amendment.”). 

Here, the bankruptcy court determined that,

The Debtor could not properly allege that the duly
conducted tax sale of the subject properties could be
the basis of an action under 11 U.S.C. [§]§ 548 or
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11  It was never clear in Debtor’s complaint why it referred
to § 549, the Code provision dealing with avoidance of
unauthorized postpetition transfers, in the context of the first
claim for fraudulent transfer, a claim which, by definition,
deals solely with prebankruptcy transfers.  Perhaps Debtor was
conflating the claim for fraudulent transfer with the claim for
violation of the automatic stay.  As to the other claims for
injunction, declaratory judgment, and unjust enrichment, Debtor
has not discussed these claims in its opening brief and we will
not address them.  Ore. Natural Desert Ass’n v. Locke, 572 F.3d
610, 614 n.3 (9th Cir. 2009) (“this court will not address claims
not argued in the opening brief”).
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549.11

In other words, the bankruptcy court concluded that any attempt

by Debtor to amend the first claim for relief would be futile

because a duly conducted tax sale under California law

presumptively provides for reasonably equivalent value, and thus

the essential condition for avoidance of the sales as fraudulent

transfers, i.e., for less than reasonably equivalent value, could

not be established.  We agree with the bankruptcy court. 

An analysis of the relationship of tax foreclosure sales to

“reasonably equivalent value” for purposes of § 548(a)(1)(B)

should begin with a review of the U.S. Supreme Court’s opinion in

BFP v. Resolution Trust Corp., 511 U.S. 531 (1994).  In BFP, the

Supreme Court addressed whether a regularly conducted

prebankruptcy mortgage foreclosure sale gives rise to a

conclusive presumption that the price obtained at that sale was

for reasonably equivalent value such that the sale could not

later be avoided under § 548(a) as a constructively fraudulent

transfer. In that case, BFP held title to a parcel of real

property encumbered by a deed of trust.  After BFP defaulted on
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12  By its ruling in BFP, the Supreme Court effectively
endorsed what was known as the “Madrid Rule,” a term attributable
to this Panel’s decision in Lawyers Title Insurance Corp. v.
Madrid (In re Madrid), 21 B.R. 424 (9th Cir. BAP 1982), aff’d,
725 F.2d 1197, 1199 (9th Cir. 1982).  The Panel reiterated the
Madrid Rule in deciding the appeal that eventually led to the
Supreme Court’s BFP decision.  BFP v. Imperial Savings & Loan
Ass’n (In re BFP), 132 B.R. 748, 750 (9th Cir. BAP 1991)(“A
non-collusive and regularly conducted nonjudicial foreclosure
sale prior to the filing of a bankruptcy case cannot be
challenged as a fraudulent conveyance because the consideration
received in such a sale establishes ‘reasonably equivalent value’
as a matter of law.”), aff’d, 974 F.2d 1144 (9th Cir. 1992),
aff’d sub nom., BFP v. Resolution Trust Corp., 511 U.S. 531
(1994).
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the loan payments, the creditor properly noticed a foreclosure

sale in compliance with applicable California law.  At that sale,

the property was purchased by a third party for $433,000.  After

BFP initiated a chapter 11 case, it filed a complaint to avoid

the foreclosure sale and transfer to the third party as a

constructively fraudulent transfer under § 548(a), arguing that,

as compared to the sale price, the property was actually worth

$725,000 at the time of the sale.  The bankruptcy court held that

the foreclosure sale was not collusive or fraudulent because it

was conducted in compliance with state law, and so the sale could

not be avoided.  This Panel and the Ninth Circuit affirmed. 

Id.12

On appeal, the Supreme Court held that fair market value was

not the appropriate measure of “reasonably equivalent value”

under § 548(a) because market value, as commonly understood, has

no applicability in the forced-sale context; indeed, it is “the

very antithesis of forced-sale value.”  Id. at 537.  The Court

held that § 548(a) “requires judicial inquiry into whether the
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foreclosed property was sold for a price that approximated its

worth at the time of sale.”  Id. at 538-39.  Recognizing that the

state mortgage foreclosure regulatory scheme is designed to

achieve just such a result, the Court held that “[a]bsent a clear

statutory requirement to the contrary, we must assume the

validity of this state-law regulatory background and take due

account of its effect.”  Id. at 539.

The Supreme Court then reviewed the history of state

foreclosure laws:

Foreclosure laws typically require notice to the
defaulting borrower, a substantial lead time before the
commencement of foreclosure proceedings, publication of
a notice of sale, and strict adherence to prescribed
bidding rules and auction procedures. . . .  When these
procedures have been followed, however, it is “black
letter” law that mere inadequacy of the foreclosure
sale price is no basis for setting the sale aside,
though it may be set aside (under state foreclosure
law, rather than fraudulent transfer law) if the price 
is so low as to “shock the conscience or raise a
presumption of fraud or unfairness.”

Id. at 542.  A state’s interest in its real estate laws was at

the heart of the BFP Court’s analysis: “a fair and proper price,

or a ‘reasonably equivalent value,’ for foreclosed property, is

the price in fact received at the foreclosure sale, so long as

all the requirements of the State’s foreclosure law have been

complied with.”  Id. at 545.

Many of the elements of the BFP analysis are also applicable

to state tax foreclosure sales.  As noted by the Court, federal

courts should pay considerable deference to state law on matters

relating to real estate, and where there has been “notice to the

defaulting party, a substantial lead time before the commencement

of foreclosure proceedings, publication of a notice of sale, and
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strict adherence to prescribed bidding rules and auction

procedures,” a tax sale is likely to yield reasonably equivalent

value for the foreclosed property.  Indeed, numerous other courts

have applied the teachings of the Supreme Court in BFP in

analyzing whether a conclusive presumption arises that reasonably

equivalent value is present as the result of regularly-conducted

state tax-defaulted property sales.  

Notably, two circuit courts have extended BFP’s holding to a

non-collusive tax sale of real property conducted in accordance

with state law.  In Kajima v. Girandole Intel Ltd. Lab. Co. (In

re Grandote Country Club Co., Ltd.), 252 F.3d 1146 (10th Cir.

2001), the Tenth Circuit ruled that:

[T]he decisive factor in determining whether a transfer
pursuant to a tax sale constitutes “reasonably
equivalent value” is a state’s procedure for tax sales,
in particular, statutes requiring that tax sales take
place publicly under a competitive bidding procedure.

Id. at 1152.  The Kajima court compared the requirements set

forth in BFP to the Colorado tax sale procedures and found those

procedures to be consistent with BFP.  The court therefore held

that a Colorado tax sale was for reasonably equivalent value. 

Id.

Earlier, the Fifth Circuit had applied the teachings of BFP

to tax-defaulted property sales under Oklahoma law.  The court 

determined that not only was BFP applicable to determining

reasonably equivalent value under § 548(a) regarding a

prepetition tax sale, but also to determining present fair

equivalent value under § 549 concerning a post-petition tax sale. 

T.F. Stone Co. v. Harper (In re T.F. Stone Co.), 72 F.3d 466,

468-69 (5th Cir. 1995).
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Bankruptcy courts have also applied BFP’s holding in the tax

sale context.  Russell-Polk v. Bradley (In re Russell-Polk), 200

B.R. 218, 220-22 (Bank. E.D. Mo. 1996); Golden v. Mercer County

Tax Claim Bureau (In re Golden), 190 B.R. 52, 58 (Bankr. W.D. Pa.

1995);  Holla v. Myers (In re Holla), 184 B.R. 243, 252 (Bankr.

M.D.N.C. 1995); Lord v. Neumann (In re Lord), 179 B.R. 429,

432-35 (Bankr. E.D. Pa. 1995); McGrath v. Simon (In re McGrath),

170 B.R. 78, 82 (Bankr. D.N.J. 1994).

Informed by this case law, we conclude that the holding in

BFP should be applied to regularly conducted sales of tax-

defaulted real property in California, where there is a

substantial lead time before the commencement of foreclosure

proceedings, there is publication of a notice of the sale, and

there is strict adherence to prescribed competitive bidding rules

and auction procedures as formulated in the state law.  Put

another way, based on the procedural requirements of California

law, the tax-default sales of the Properties held in this case on

October 22, 2012, were for reasonably equivalent value.

Cal. Rev. & Tax Code § 3691(a)(1)(A) provides that, after a

property has become tax-defaulted, the tax collector shall have

the power to sell all or any part of a tax-defaulted property

that has not been redeemed.  The sale of a non-residential

commercial property may take place three years after the tax

default.  Id.  Cal. Rev. & Tax Code § 3691.1, 3691.2 and 3691.4

require that when the property becomes available for tax sale,

the tax collector must file notice with the county clerk and the

notice is recorded.  Cal. Rev. & Tax. Code  § 3699 requires that

the county board of supervisors must approve the tax sale. 
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Debtor has not argued that any of these provisions were not

satisfied.

   Cal. Rev. & Tax Code § 3701 provides that the notice of a

tax sale must be given to interested parties no less than 45

days, nor more than 120 days, before the proposed sale.  The

Notice of Auction concerning these sales was dated August 31,

2012, 53 days before the date set for the auction, October 22,

2012.

Cal. Rev. & Tax Code § 3702 requires that the notice of sale

be published in a newspaper of general circulation, once a week

for three consecutive weeks.  Cal. Rev. & Tax Code § 3704

requires extensive information in the notice of sale: (a) date,

time and place of the sale; (b) location of publicly available

computer workstations if the sale allows internet bids; (c)

description of the property; (d) name of last assignee of the

property; (e) minimum bid; (f) statement that right of redemption

ceases day before the sale; (g) statement that parties in

interest have right to file claims in excess of liens and costs

to be recovered; (h) statement that parties will be notified of

any excess proceeds; ( I) if property remains unsold after the

scheduled sale, date, time, and place of subsequent sale; (j)

deposit if required for bidding; (k) if property purchased by

credit bid, notice that right of redemption would revive if full

payment not made by a date specified [not relevant in this

appeal]. In this case, the sale notice was published in the Los

Angeles Daily News.  Debtor has not challenged that the notice

requirements were not satisfied.

Cal. Rev. & Tax Code § 3691(a)(3)(A) and Cal. Civ. Code
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§ 2924b(c)(1) require that the notice of the sale be sent by

certified mail to all parties in interest, including the

defaulting parties, within the 45-120 day period.  Debtor has not

argued that this notice was not properly given.

Finally, Debtor does not challenge that the actual sales

were not regularly conducted in compliance with all applicable

statutes, including Cal. Rev. & Tax Code § 3693, which requires

that all tax sales “shall be at public auction to the highest

bidder”; and Cal. Rev. & Tax Code § 3691(a)(1)(A), which provides

that “[a]ny person, regardless of any prior or existing lien on,

claim to, or interest in the property, may purchase at the sale.”

In addition, Cal. Rev. & Tax Code § 3701 provides that the

property owner’s right of redemption expires at the close of

business of the last business day preceding the sale.  Debtor did

not redeem the Properties prior to the sales.  Cal. Rev. & Tax

Code § 3708 provides that the tax collector shall execute a deed

to the purchaser for the property; the recorded tax deeds are in

the excerpts of record submitted in this appeal.  This is

significant, because Cal. Rev. & Tax Code § 3711 provides that

the deeds issued by the tax collector are “conclusive evidence of

the regularity of all proceedings from the assessment of the

assessor to the execution of the deed.” 

Debtor has not argued in the bankruptcy court or this appeal

that the tax sales of the Properties did not comply with the

applicable state statutes.  To the contrary, as noted above, the

record supports that there was an appropriate lead time before

the commencement of foreclosure proceedings, notice was properly

given to the defaulting parties, there was publication of a
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notice of sale, and there was competitive bidding at a public

auction in strict adherence to prescribed competitive bidding

rules and auction procedures as clearly formulated in the

California statutes.  Under BFP and the cases applying the rule

in that decision to state tax sales, the transfer of the

Properties in this case at the sales on October 22, 2012,

resulted in a conclusive presumption that the sales were for

reasonably equivalent value.  Therefore, the transfers were not

subject to avoidance under § 548(a), and the bankruptcy court did

not abuse its discretion in declining to allow Debtor an

opportunity to file an amended complaint, since any amendment

would have been a futile gesture.

In sum, the bankruptcy court did not abuse its discretion

when it declined to allow Debtor to file an amended complaint.  

IV. 

The bankruptcy court did not abuse its discretion 
in denying reconsideration of its Dismissal Order.

Debtor asked the bankruptcy court to reconsider its

Dismissal Order under Civil Rule 60(b)(1), incorporated by Rule

9024. That rule provides that, “On motion and just terms, the

court may relieve a party or its legal representative from a

final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect[.]”  In

the bankruptcy court, Debtor argued it should be granted relief 

based on excusable neglect.

A careful review of the motion for reconsideration, and

Debtor’s brief in this appeal, shows that Debtor does not discuss

or identify the “neglect” from which it wishes to be excused. 
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Debtor’s arguments are solely directed to alleged errors by the

bankruptcy court in dismissing the complaint with prejudice. 

Debtor likewise does not address the concerns expressed by the

bankruptcy court for Debtors’ dilatory tactics and failure “at

every stage of the litigation process to provide the grounds of

its entitlement to relief.” 

The bankruptcy court’s Memorandum Decision detailed Debtor’s

conduct and, based on those actions, found that the Debtor

intended to delay the proceedings and, in doing so, abused the

bankruptcy process.  We therefore find it noteworthy that Debtor

began its motion for reconsideration by proclaiming that

“[e]xcusable neglect may serve as the basis for relief, provided

the moving party has shown diligence in seeking relief, and the

opposing party has not suffered prejudice in this interim.” 

While suggesting that the County would not be prejudiced by

reconsideration, Debtor never addressed its repeated failures

throughout the proceedings to exercise diligence in seeking

relief. 

When faced with a motion for relief from an order under

Civil Rule 60(b)(1), a recent Ninth Circuit opinion notes that

“[a trial] court may exercise its discretion to deny relief to a

defaulting defendant based solely upon a finding of defendant’s

culpability.”  Brandt v. Am. Bankers Ins. Co., 653 F.3d 1108,

1112 (9th Cir. 2011).  Here, the bankruptcy court made extensive

findings concerning Debtor’s culpability in failing to exercise

diligence in seeking to amend its complaint.  The bankruptcy

court did not abuse its discretion in denying Debtor’s motion for
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First Amended Complaint and has suggested repeatedly in both the
bankruptcy court and this appeal that by submitting the amended
complaint it had satisfied the bankruptcy court’s demands that it
provide the grounds for its entitlement to relief.  However, as
the bankruptcy court properly noted, submitting the First Amended
Complaint at the reconsideration stage was yet another example of
the Debtor’s dilatory behavior and was “too little, too late.” 
Memorandum Decision at 2, May 7, 2013.  Further, at oral argument
before the Panel, counsel for Debtor conceded that, even as
amended, the First Amended Complaint was still deficient in the
necessary facts to support the claims.
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reconsideration.13 

CONCLUSION

We conclude that the bankruptcy court did not err in

dismissing Debtor’s complaint under Civil Rule 12(b)(6) and did

not abuse its discretion in denying leave to amend the complaint

and reconsideration of the Dismissal Order.  We therefore AFFIRM

the bankruptcy court’s orders. 
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property sale proceeds received by Plaintiff-Appellee Chapter 7 Trustee M.

Stephen Peters.  Competing claimants include: (1) Defendant-Appellee Janel K.

Bryan, the spouse of the debtor (Gary L. Bryan) in the underlying Chapter 7

proceeding, (2) Defendant-Appellee Aurora Loan Services, LLC (“Aurora”), (3)

Specialized Loan Servicing, LLC (“Specialized”), and (4) Defendant-Appellant

Arthur Clark.  The district court affirmed the bankruptcy court’s holding that Mr.

Clark did not perfect a judgment lien against the underlying real property

(“property”) and therefore was not entitled to any proceeds from its sale.  Clark v.

Peters (In re Bryan), 483 B.R. 738, 742 (D. Colo. 2012); Peters v. Bryan (In re

Bryan), 469 B.R. 341, 352-53 (Bankr. D. Colo. 2012).  Our jurisdiction arises

under 28 U.S.C. § 158(d)(1), and we affirm in part, reverse in part, and remand. 

Background

In 1999, Mrs. Bryan and debtor Mr. Bryan formed the Bryan Family Trust,

in which they were beneficiaries along with their two children.  Aplt. App. 32, 64. 

In 2000, the Bryans purchased the property, and in 2001, the Bryans transferred

the property to the Trust after taking out a $203,000 loan from Washington

Mutual Bank against it.  Aplt. App. 32.

In 2002, Mr. Clark filed a lawsuit against Mr. Bryan and, on June 1, 2004,

Mr. Clark was awarded a judgment against him for $211,000.  Aplt. App. 33, 42-

47.  Shortly thereafter, on July 15, 2004, Mr. Clark recorded a transcript of
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judgment against Mr. Bryan in Jefferson County, where the property is located, as

permitted by Colorado law.  See Colo. Rev. Stat. § 13-52-102 (2002).  Aplt. App.

33.  At the time of Mr. Clark’s recording, the property was titled in the name of

the Trust.  Aplt. App. 33. 

Between the time Mr. Clark filed his lawsuit in 2002 and recorded the

transcript of judgment in 2004, two transfers of the property occurred.  First, on

February 21, 2003, the Trust transferred the property back to Mr. and Mrs. Bryan,

who then used it to refinance their loan with Washington Mutual Bank for

$250,000, after which they transferred the property back to the Trust.  Aplt. App.

32.  Second, on June 16, 2003, the Trust took out a $250,000 loan against the

property from Vectra Bank.  Aplt. App. 32, 34. 

After Mr. Clark recorded his judgment lien in 2004, two additional

transfers occurred.  First, on January 25, 2005, the Trust transferred the property

to Mrs. Bryan alone, who, six days later, took out another loan against it with

Vectra, this time for $560,000; a loan now held by Aurora.  Also on January 31,

2005, Mrs. Bryan executed a deed of trust joined by Mr. Bryan securing the 

Vectra loan and then transferred the property back to the Trust.  Aplt. App. 33-34. 

Vectra (now Aurora) recorded its deed of trust on February 7, 2005, Aplt. App.

33, and the Bryans used most of the $560,000 to satisfy their two earlier loans

with Washington Mutual.  Aplt. App. 33.  Second, on May 9, 2005, the Trust

quitclaimed the property to Mr. and Mrs. Bryan, who recorded the deed on May

- 3 -



19, 2005.  Aplt. App. 34; Aplee. Bryan Supp. App. 61.  Also on May 9, 2005, the

Bryans used the property to secure a home equity line of credit (“HELOC”) with

Vectra for $55,000; a loan now held by Specialized.1 Aplt. App. 34.  Nothing in

the appendices before us indicates when Specialized recorded.

 In October 2005, Mr. Bryan filed for bankruptcy protection under Chapter

13 of the Bankruptcy Code, and, in November 2006, his case was converted to a

Chapter 7 case.  Aplt. App. 17.  Three adversary bankruptcy proceedings soon

followed.  The first, brought by Mr. Clark, resulted in Mr. Bryan waiving a

discharge.  Aplt. App. 6.   The second, brought by the Trustee, resulted in a

determination that the Trust was a sham.  Aplt. App. 6; see Peters v. Bryan (In re

Bryan), No. 09-cv-1366, 2010 WL 3894035 (D. Colo. Sept. 29, 2010), aff’d, 495

F. App’x 884 (10th Cir. 2012).  Soon after the second adversary proceeding, the

property was sold for approximately $851,000, with half of the proceedings

retained by Mrs. Bryan as a tenant in common.  Aplt. App. 32.  This, the third

adversary proceeding, seeks a declaration concerning the validity, priority, and

extent of liens on the property vis-a-vis Mr. Clark.  Aplt. App. 6-7. 

Following a two-day trial, the bankruptcy court determined that Aurora

held a first-priority lien, Specialized held a second-priority lien, and Mr. Clark

held no lien at all because he took no action to uncover any fraudulent transfers of

1According to Mr. Clark, Specialized assigned its interest in the property to
the Trustee upon settlement.  Aplt. Br. at 20 n.7. 
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the property to the Trust.  In re Bryan, 469 B.R. at 353.  Relying primarily upon

Shepler v. Whalen, 119 P.3d 1084 (Colo. 2005) (en banc), the bankruptcy court

held that Mr. Clark would have been required to record a lis pendens and

commence a fraudulent conveyance lawsuit for his judgement lien to attach

because record title to the property was in the name of the Trust, not Mr. Bryan. 

In re Bryan, 469 B.R. at 352.  The district court affirmed.  In re Bryan, 483 B.R.

at 742.  Mr. Clark timely appeals.

Discussion

On appeal, Mr. Clark argues that the district and bankruptcy courts erred in

(1) determining that he never established a judgment lien on the property, (2)

determining priorities, (3) not declaring that equitable subordination required

Aurora’s lien be subordinated to Mr. Clark’s, and (4) not declaring that

marshaling applied regarding the property proceeds.  Aplt. Br. 6-7.  We review a

bankruptcy court’s legal determinations de novo and its factual findings under the

clearly erroneous standard.  Connolly v. Harris Trust Co. of Cal. (In re Miniscribe

Corp.), 309 F.3d 1234, 1240 (10th Cir. 2002). 

A. Judgment Lien

We first address whether Mr. Clark’s judgment lien attached to Mr. Bryan’s

interest in the property.  Under Colorado law, a creditor who obtains a judgment

may enforce it against the real property of the debtor.  Section 13-52-102(1)

- 5 -



provides: “All . . . real estate of every person against whom any judgment is

obtained in any court of record in this state . . . are liable to be sold on execution

to be issued upon such judgment.”  Colo. Rev. Stat. § 13-52-102(1).  The statute

further provides the following procedure and consequences:

A transcript of the judgment record of such judgment, certified by
the clerk of such court, may be recorded in any county; and from the
time of recording such transcript, and not before, the judgment shall
become a lien upon all the real estate, not exempt from execution in
the county where such transcript of judgment is recorded, owned by
such judgment debtor or which such judgment debtor may afterwards
acquire in such county, until such lien expires.

Id. (emphases added).

Mr. Clark obtained a judgment against Mr. Bryan on June 1, 2004, in state

district court and then recorded it as a transcript of judgment2 against Mr. Bryan

on July 15, 2004, in Jefferson County, where the property is located.  Aplt. App.

33.  Based on the plain language of § 13-52-102(1), by recording the transcript of

judgment, Mr. Clark perfected a valid judgment lien against Mr. Bryan that

attached to any property interest Mr. Bryan then owned or afterward acquired.  

See Shepler, 119 P.3d at 1087; Franklin Bank, N.A. v. Bowling, 74 P.3d 308, 312

(Colo. 2003); see also Colo. Prac., Methods of Practice § 40:3. 

Although the district court held that Shepler precluded Mr. Clark from ever

establishing a valid lien interest in the property, that holding is too broad.  Mr.

2  By statute, a creditor is required to file a “transcript of judgment” and not
a certified copy of the judgment itself.  See Colo. Rev. Stat. § 13-52-102; accord
Colo. Prac., Methods of Practice § 40:3 (6th ed.).
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Clark argues that his judgment lien attached to any unrecorded equitable interest

Mr. Bryan had while the property was in the name of the trust, and certainly by

May 19, 2005, when the quitclaim deed was recorded.  We reject the former and

agree with the latter.

As we discuss below, Mr. Clark did not yet have a perfected judgment lien

when the property was transferred into trust and prior to the July 15, 2004

recording of the transcript of judgment.  We reject Mr. Clark’s reliance upon

Colo. Rev. Stat. § 38-10-1113 to claim that title always remained in Mr. Bryan

because the trust was later determined to be a sham.

As Mr. Clark argues, upon the property being quitclaimed to Mr. and Mrs.

Bryan and subsequently recorded on May 19, 2005, Mr. Clark’s valid judgment

lien attached to Mr. Bryan’s interest in the property.  Aplt. Br. 19, 28.  However,

the appendices do not reflect the date of Specialized’s recording.  Given our

decision that Mr. Clark’s judgment lien attached to Mr. Bryan’s interest in the

property no later than May 19, 2005, we remand to the bankruptcy court to

determine priority between Mr. Clark and Specialized.

We next address whether Mr. Clark’s judgment lien takes priority over

3 That section provides: “All deeds of gift, all conveyances, and all
transfers or assignments, verbal or written, of goods, chattels, or things in action,
or real property, made in trust for the use of the person making the same shall be
void as against the creditors existing of such person.”  Colo. Rev. Stat. § 38-10-
111.
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Aurora based upon Mr. Bryan’s equitable interest in the property as a trust

beneficiary.  See Vento v. Colo. Nat’l Bank-Pueblo, 907 P.2d 642, 648 (Colo.

App. 1995).

B. Priority Based Upon Equitable Remedies

Mr. Clark presents four equity-based arguments as to why his judgment lien

is superior to Aurora, none of which we find meritorious.  

1. Collecting Against an Equitable Interest

First, Mr. Clark argues that his judgment lien attached to Mr. Bryan’s

equitable interest in the property upon his filing of a transcript of judgment in

2004, giving Mr. Clark priority over Aurora’s deed of trust, which was recorded

in 2005.  The bankruptcy court implicitly rejected this argument when it

determined that to obtain any lien, Mr. Clark would have been required to record

a lis pendens and commence a fraudulent conveyance action.  We only agree that

Mr. Clark was required to actively pursue an equitable remedy, assuming Mr.

Bryan had an equitable interest in the property based upon his status as a trust

beneficiary.

Nothing in our review of applicable case law supports Mr. Clark’s

contention that an unrecorded equitable claim automatically supercedes other

lienholders based solely upon the recording of a judgment lien.  To the contrary,

Mr. Clark needed to pursue an equitable remedy in order to collect against Mr.

Bryan’s equitable interest, if any, once attempts to find property in Mr. Bryan’s
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name proved futile.  See, e.g., Leyden v. Citicorp Indus. Bank, 782 P.2d 6, 9-10

(Colo. 1989); see also Emarine v. Haley, 892 P.2d 343, 347 (Colo. App. 1994);

accord 21 Am. Jur. 2d Creditors’ Bills § 16.  Even though the Trust was

ultimately determined to be a sham, an equitable action pursued by a third

party—here, the Trustee—does not serve to elevate Mr. Clark’s equitable claim

above other lienholders.  Thus, the district and bankruptcy courts were correct in

that Shepler, 119 P.3d at 1087-90, and Security Services, Ltd. v. Equity Mgmt.,

Inc., 851 P.2d 921, 921-22, 924 (Colo. App. 1993), recognize that a creditor must

take some action to reach what might be considered a debtor’s equitable interest

in real property.  However, the courts erred by reading Shepler and Security

Services as requiring Mr. Clark take action in order for his judgment lien to attach

against the property that was in Mr. Bryan’s name.   

Mr. Clark makes much of the fact that taking first priority based on an

equitable claim has little impact because Aurora should have known about his lien

based on a title search of Mr. Bryan’s name.  We disagree.  Requiring parties to

search for liens outside the chain of title would defeat the purpose of Colorado’s

race-notice statute, § 38-35-109, and its recording statutes, including §13-52-102,

which “quite clearly . . . provide notice to prospective purchasers of

encumbrances on title, and to protect certainty and marketability of title to real

property, such that only recorded instruments will be honored.”  Franklin Bank,

74 P.3d at 312. 
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2. Section 38-10-111

Relying primarily on Alberico v. Health Mgmt. Sys., Inc., 5 P.3d 967

(Colo. App. 2000), Mr. Clark makes a second argument: that § 38-10-111 requires

any fraudulent transfer be voided ab initio as to an existing creditor, thus the 2000

and 2003 transfers should be voided as to him, which also allows his lien to take

priority over Aurora’s.  See § 38-10-111.

The bankruptcy court rejected Mr. Clark’s argument, concluding that (1)

“shall be void” in § 38-10-110 means “voidable,” based primarily on the

interpretation of similar language in Colo. Rev. Stat. § 38-10-117; thus, Mr. Clark

was required to pursue a fraudulent transfer action against Mr. Bryan for the

transfers to be voided, and (2) contrary to the statute’s plain language, Mr. Clark

was not an existing creditor at the time of the fraudulent transfers.  Aplt. App. 21,

23-25; In re Bryan, 469 B.R. at 350-52.  We agree with the first conclusion only.  

We disagree with the second conclusion that Mr. Clark, who filed a lawsuit

against Mr. Bryan in 2002, was not a “creditor[] existing” when the Bryans

transferred the property to the Trust in 2003.  Under Colorado law, “‘[c]reditor,’

as used in [Section] 38-10-117, includes persons with unlitigated claims against a

defendant.”  Sands v. New Age Family P’ship, 897 P.2d 917, 921 (Colo. App.

1995) (emphasis added).  Although Mr. Clark’s claim arises under the self-settled

trust statute—Section 38-10-111—and not the fraudulent conveyance statute, we

find no principled reason to construe the meaning of the word “creditor” any
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differently in the two provisions.  Nor does the term “existing” in Section

38-10-111 require a different result.  A creditor with an outstanding claim against

a debtor need not reduce his or her claim to judgment before the conveyance to be

considered “existing.”  See Fulton Inv. Co. v Smith, 149 P. 444, 445 (Colo. App.

1915) (tort-creditor seeking to invalidate conveyance under § 38-10-111’s

precursor statute not an “existing” creditor because transfer predated both the tort

and the rendition of judgment in her favor for that tort).  A contrary interpretation

would allow debtors to insulate their property from creditors who are currently

prosecuting a lawsuit (but have yet to win a judgment) by conveying property to a

self-settled trust.4 

For similar reasons, however, we disagree with Mr. Clark’s argument that

“shall be void” in Section 38-10-111 means “void ab initio” and not—as the

district court held—“voidable.”  Mr. Clark’s proposed interpretation runs counter

to Colorado case law, the state’s Statute of Frauds, and its race-notice scheme.

Colorado courts have already interpreted the exact same language in the

neighboring fraudulent conveyance statute to mean “voidable.”  See, e.g.,

4 Nor does Greco v. Pullara, 444 P.2d 383 (Colo. 1968), dictate otherwise. 
Greco determined only that a general creditor does not have constructive notice of
a fraudulent transfer until reducing his or her claim to judgment.  See id. at 384. 
The Greco court did not hold that to void a fraudulent conveyance, the
plaintiff-creditor must have been a judgment creditor at the time of the
conveyance.  On the contrary, the judgment creditor in Greco had not reduced her
claim to judgment when the fraudulent transfer at issue occurred, see id. at 383-
84, and yet the court upheld the decision below voiding the transfer, see id. at
386.
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Shepler, 119 P.3d at 1088 (“[A]lthough section 38-10-117 provides that

conveyances made with the intent to hinder, delay, or defraud creditors ‘shall be

void,’ the statute has been interpreted to mean that the conveyance is voidable

rather than void.” (citation omitted)).

This interpretation makes sense in light of Colorado’s Statute of Frauds. 

Indeed, interpreting § 38-10-111 to make transfers void ab initio would conflict

with the state’s bona fide purchaser statute (§ 38-10-121), which provides that the

provisions in the Statute of Frauds “shall not be construed in any manner to affect

or impair the title of a purchaser for valuable consideration, unless it appears that

such purchaser had previous notice of the fraudulent intent of his immediate

grantor or of the fraud rendering void the title of such grantor.”  Colo. Rev. Stat.

§ 38-10-121; see also Jefferson Cnty. Bd. of Equalization v. Gerganoff, 241 P.3d

932, 935 (Colo. 2010) (en banc) (“In determining the meaning of a statute, our

central task is to ascertain and give effect to the intent of the General Assembly.

The language at issue must be read in the context of the statute as a whole and the

context of the entire statutory scheme.” (citations omitted)).

Mr. Clark correctly notes that the court in Alberico suggested that a

transfer to a self-settled trust would be void ab initio.  See Alberico, 5 P.3d at 970

(citing Concord v. Huff, 355 P.2d 73, 75-76 (Colo. 1960) (a void deed conveys no

title)).  But unlike in this case, no intervening bona fide purchaser had taken title

to the property at issue in Alberico.  The Alberico court was therefore not in a
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position to consider fully the impact of its decision on Colorado’s race-notice

regime.5   

That impact would be substantial if we were to agree with Mr. Clark.  His

proffered interpretation of § 38-10-111 would frustrate a central purpose of the

state’s race-notice statute, which “is to protect ‘purchasers of real property

against the risk of prior secret conveyances by the seller [and] to permit a

purchaser to rely on the condition of title as it appears of record.’” Nile Valley

Fed. Sav. & Loan Ass’n v. Sec. Title Guar. Corp. of Baltimore, 813 P.2d 849, 851

(Colo. App. 1991) (quoting Grynberg v. City of Northglenn, 739 P.2d 230, 238

(Colo. 1987) (en banc)).

Accordingly, because interpreting “shall be void” as “void ab initio” would

create inconsistency in Colorado’s Statute of Frauds and effectively eviscerate the

state’s race-notice scheme in the context of self-settled trusts, we follow the

Colorado Supreme Court’s decision in Shepler and hold that “shall be void”

means the same thing in § 38-10-111 as it does in § 38-10-117: “voidable.”

3. Equitable Subordination and Marshaling

Mr. Clark makes two additional arguments as to his lien taking first

priority.  First, relying on Joondeph v. Hicks, 235 P.3d 303, 306 (Colo. 2010),

Mr. Clark argues that Aurora’s lien should be equitably subordinated to his

5 Moreover, unlike Mr. Clark, the creditor in Alberico had filed liens
against the property, which provided constructive notice to any would-be
purchasers.  See 5 P.3d at 968-69.
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because Mr. Bryan was integral to the financing of the 2005 loan; thus, Aurora

should have known about his judgment lien when conducting a title search. 

Second, he argues that because Aurora can satisfy its debt out of Mrs. Bryan’s

share of the property, his lien should take priority based on the doctrine of

marshaling.   Mrs. Bryan argues that Mr. Clark failed to properly plead either

claim and that both she and Aurora objected to the claims’ inclusion both before

and during trial.6  Aplee. Bryan Br. 9, 12.  Neither issue was addressed by the

bankruptcy or district courts in light of their conclusions that Mr. Clark did not

have a legal interest in the property.  See In re Bryan, 469 B.R. at 359 n.49; In re

Bryan, 483 B.R. at 742 n.4. 

Because we conclude that Mr. Clark’s judgment lien attached to the

property upon Mr. Bryan’s recording of the property in his name on May 19,

2005, we remand for the bankruptcy court to consider these arguments.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.

Entered for the Court

Paul J. Kelly, Jr.
Circuit Judge

6    The bankruptcy court struck Mrs. Bryan’s objections to the pre-trial
statement (which included these claims) due to her lack of cooperation in
preparing the document, although it appears that Aurora had similar objections. 
On remand, the bankruptcy court may explain its rationale.
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LYNCH, Chief Judge.  A customer's taking advantage of her

bank's mistake led to this case.  Andrea Levasseur appeals from the

district court's affirmance of the bankruptcy court's determination

that her debt to Old Republic National Title Insurance Company

("Old Republic") was not dischargeable in bankruptcy because it was

for money she obtained by false pretenses, see 11 U.S.C.

§ 523(a)(2)(A), and because it was a debt arising from willful and

malicious injury, see id. § 523(a)(6).  Finding no error in either

the bankruptcy or the district court decisions, we affirm.  See In

re Levasseur, No. 12-12414-DPW, 2013 WL 2436688 (D. Mass. June 3,

2013); In re Levasseur, 482 B.R. 15 (Bankr. D. Mass. 2012).

This case is clear, and there is no need to write

extensively, given the reasoning offered by the bankruptcy and

district courts.  See Moses v. Mele, 711 F.3d 213, 216 (1st Cir.

2013).

I. 

The bankruptcy court made the following findings of fact,

based in part on its own assessment of Levasseur's testimony.  In

March 2003, Levasseur1 entered into a loan agreement with Fleet

Bank for a home equity line of credit secured by a second mortgage

on her home on Wethersfield Street in Rowley, Massachusetts.  The

original Home Equity Line credit limit was $124,200.  At the same

1 At this point, Levasseur was known as Andrea Sullivan.  On
October 17, 2003, she married William Levasseur and took his name.
We refer to her as Levasseur throughout.
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time, Levasseur also opened an ordinary Fleet Checking Account, for

which Fleet sent her a starter check booklet.  The checking account

number, 9467788365, appeared at the bottom of the starter checks.

The checks allowed her to draw on her available credit by writing

checks on this checking account, up to her credit limit.

On November 14, 2003, Levasseur sold the Rowley Property,

and from the sale proceeds paid off both her first mortgage and the

Fleet Home Equity Account in full.  Levasseur knew that the Home

Equity Account would no longer be available to her when she sold

the Rowley Property.  Since she had no equity left in the Rowley

Property, there was no equity to secure a home equity line of

credit to her.  She had worked as a real estate agent and had

participated in closings before. 

By the time of the events of this case, Levasseur was

living with her family in a different home in Byfield,

Massachusetts that she purchased in June 2003, and she had notified

Fleet of her new address.  She did not, however, notify Fleet that

she sold the Rowley Property.

Sometime before June 1, 2005, Fleet and Bank of America

merged, and Bank of America became the successor by merger to Fleet

with respect to Levasseur's Home Equity Line and checking account.

Periodically, Levasseur received statements at her new address from

Fleet or Bank of America regarding the Home Equity Account, because

the credit line had never been formally closed following the sale
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of the Rowley Property.2  One such statement indicated that the

available credit on the Home Equity Line was $124,200.  The

bankruptcy court found that from such statements, Levasseur knew it

was possible that Fleet and Bank of America had inadvertently left

the line of credit open.

By June 2005, Levasseur's husband's business was in

financial distress, and her family was having trouble paying its

bills on time.  On June 15, she wrote a $50,000 check, made payable

to "Andrea P. Sullivan," her former name, using one of her Fleet

starter checks, which she had been provided to use with the

checking account she had opened.  The check displayed her checking

account number, 9467788365; however, in the memo line, she wrote

"75620032059124," which was her Home Equity Line account number.

She endorsed the back of this check with two signatures: one as

Andrea P. Sullivan and the other as Andrea Levasseur.  She

deposited that check into a Georgetown Savings Bank account that

she shared with her husband.  As of that date, the Fleet/Bank of

America checking account bearing the number on the bottom of the

starter check, 9467788365, was a closed account.

On June 16, she obtained an official check from Bank of

America's Newburyport branch for $100,000 on her Fleet Home Equity

Line, which she also deposited in her Georgetown Savings account.

2 Although the Home Equity Account had been paid in full, the
formal discharge of the Home Equity Mortgage was not recorded until
after the events of the case.
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The Newburyport branch, which previously had been a Fleet branch,

was where Levasseur had executed the closing documents for the Home

Equity Line in 2003.

The first check (for $50,000) was returned for

insufficient funds around June 21, because that check was drawn on

her closed checking account.  Her Georgetown Savings account was

accordingly debited $50,000.

On July 19, Levasseur obtained a $24,200 cashier's check

from the same Newburyport branch, again made payable to "Andrea P.

Sullivan," which she endorsed and deposited in the Georgetown

Savings account as well.  The June 16 and July 19 official checks

totaled $124,200, the exact limit on the Home Equity Line. 

The bankruptcy court also found that the Newburyport Bank

of America tellers, based on available records, could not have

determined that the Home Equity Account should have been closed

when the Rowley Property was sold and that Levasseur's check

requests should accordingly have been denied.  The bankruptcy court

found that Levasseur's testimony that she thought at the time that

she was drawing on a different loan than the Home Equity Account

was "thoroughly implausible."  In re Levasseur, 482 B.R. at 25.

Levasseur then failed to pay back the $124,200 drawn from

the Rowley Home Equity Account.  Bank of America commenced

foreclosure proceedings on the Rowley Property.  The new owners

were insured by Old Republic, which paid the debt to avoid
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foreclosure and took an assignment of all of Bank of America's

rights against Levasseur.  In October 2006, Old Republic brought

suit against Levasseur in state court.  When she failed to defend,

a default judgment was entered against her on May 23, 2007.  When

Levasseur failed to satisfy an initial execution of judgment, the

court issued an alias execution on September 12, 2007, in the

amount of $159,845.95 plus postjudgment interest at a rate of 12

percent per year.

In December 2007, Levasseur filed for bankruptcy.  In

August 2008, Old Republic sought a determination that its pre-

petition judgment was excepted from discharge as a debt for fraud,

false pretenses or misrepresentation, 11 U.S.C. § 523(a)(2), and

willful and malicious injury, id. § 523(a)(6).  The bankruptcy

court agreed on both grounds, In re Levasseur, 482 B.R. at 30, 32. 

We find no error and affirm. 

II.

This court's review directly addresses the bankruptcy

court's decision, and we review findings of fact for clear error

and conclusions of law de novo.  Gannett v. Carp (In re Carp), 340

F.3d 15, 21 (1st Cir. 2003).

For the debt to be non-dischargeable in bankruptcy

because it was obtained under false pretenses, see 11 U.S.C.

§ 523(a)(2)(A), Old Republic had to prove that Levasseur made a

false representation with fraudulent intent (i.e., with
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"scienter"), that she intended to induce the bank to justifiably

rely on her misrepresentation, that the bank did in fact rely on

the representation, and that the reliance caused a pecuniary loss. 

See Palmacci v. Umpierrez, 121 F.3d 781, 786 (1st Cir. 1997).  A

false pretense or misrepresentation can be created "when the

circumstances imply a particular set of facts, and one party knows

the facts to be otherwise," and where the silent party "may have a

duty to correct what would otherwise be a false impression."  In re

Moen, 238 B.R. 785, 791 (B.A.P. 8th Cir. 1999) (quoting In re

Malcom, 145 B.R. 259, 263 (Bankr. N.D. Ill. 1992)).  Similarly,

scienter is established where an individual "knows or believes that

the matter is not as [s]he represents it to be."  Palmacci, 121

F.3d at 787 (quoting Restatement (Second) of Torts § 526).  

The record plainly supports the bankruptcy court's

conclusion that Levasseur was fully aware that the Home Equity

Account should no longer have been available for her use after the

sale of the Rowley Property.  Levasseur had not applied for any new

lines of credit at Bank of America.  The court did not err in

rejecting her implausible contention that she thought she was

drawing on a new line of credit (in the exact amount of the earlier

Home Equity Line).  When she twice visited the Newburyport branch

to obtain certified checks from an account that she knew should not

have been available, Levasseur acted under false pretenses and with

an intent to defraud.
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As to the remaining elements required under

§ 523(a)(2)(A), the bankruptcy court was again correct.  Levasseur

"did not alert the bank to what [s]he knew to be an error because

[s]he planned to use the error to h[er] advantage."  In re Moen,

238 B.R. at 793.  Her intent was to obtain the two bank checks --

to induce the bank's reliance on her request -- and it is plain

that the bank did in fact rely on her representations.  In light of

the information available to the Bank of America tellers at the

time, it was not at all apparent to them that the account should

have been closed, and their reliance on Levasseur's representations

was justifiable.  See In re Aoki, 323 B.R. 803, 816 (B.A.P. 1st

Cir. 2005) (noting the "relatively low" standard for justifiable

reliance and stating that "a party may justifiably rely on a

misrepresentation even when he could have ascertained its falsity

by conducting an investigation").  Finally, the Bank's pecuniary

losses that resulted from Levasseur's actions are quite clear. 

We affirm the bankruptcy court's finding that the debt is

non-dischargeable under § 523(a)(2)(A).  This alone is sufficient

to sustain the outcome below, but we also affirm the bankruptcy

court's alternative holding that the debt is not dischargeable on

the basis of § 523(a)(6).

Section 523(a)(6) of the Bankruptcy Code exempts from

discharge any debt "for willful and malicious injury by the debtor

to another entity or to the property of another entity."  11 U.S.C.
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§ 523(a)(6) (emphasis added).  An injury is malicious "if it was

wrongful and without just cause or excuse, even in the absence of

personal hatred, spite or ill-will."  Printy v. Dean Witter

Reynolds, Inc., 110 F.3d 853, 859 (1st Cir. 1997) (quoting 4

Collier on Bankruptcy ¶ 523.12 (15th ed. 1996)).  The injury must

have been committed in "conscious disregard of one's duties."  Id. 

Willfulness requires "a showing of intent to injure or at least of

intent to do an act which the debtor is substantially certain will

lead to the injury in question."  In re Neronha, 344 B.R. 229, 231

(Bankr. D. Mass. 2006).

The record abundantly supports the bankruptcy court's

determination that Levasseur's "objectively wrongful" actions,

"committed in conscious disregard of her duty not to deceive,"

Levasseur, 482 B.R. at 32, were malicious.  Likewise, the

willfulness requirement was satisfied by Levasseur's deliberate use

of a false pretense -- that the Home Equity Line was and should

still have been available to her following the Rowley Property sale

-- to obtain $124,200 from Bank of America.

Further, our decision in Printy supports this result. 

The debtor in Printy took advantage of a stock brokerage's computer

error, which incorrectly credited his account an extra $3.5

million, by withdrawing and borrowing against funds that the debtor

knew he did not own.  110 F.3d at 859-60.  So too here: Levasseur

took full advantage of Bank of America's error in failing to close
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her Home Equity Account when she sold the Rowley property and gave

the Bank no notice of the sale.  The bankruptcy court was correct

to find the debt to be non-dischargeable, and we affirm on those

grounds.  We need not reach the other grounds for non-

dischargeability under § 523(a).

Levasseur mounts an additional argument.  She contends

that the bankruptcy court erred when it granted Old Republic's

motion to strike a portion of her pretrial memorandum and for

sanctions.  The bankruptcy court granted Old Republic's motion

after Levasseur missed multiple deadlines set by the pretrial order

and failed to cooperate in the submission of a joint pretrial

memorandum.  A bankruptcy court "has broad discretion to preserve

the integrity of a pretrial order," and we have noted that "an

appellate court generally should not interfere with a trial court's

decision to admit or exclude evidence based on its interpretation

of its own pretrial order."  Alberty-Vélez v. Corporación de P.R.

para la Difusión Pública, 242 F.3d 418, 423 (1st Cir. 2001).  Our

review is for abuse of discretion, see id., and there was none. 

III. 

The judgment of the bankruptcy court is affirmed.  Costs

are awarded to Old Republic. 
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THE COURT: 

It is ordered that the opinion filed herein on December 16, 2013, be modified as 

follows: 

 On page 12, following the first paragraph and before heading “C.  The Lease,” add 

the following: 

 On Petition for Rehearing Tahoe Truckee argues that the trial court 

failed to consider objective evidence of the intent of the parties in 1980 

regarding the scope of use of the easement.  To support that claim, Tahoe 
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Truckee conflates the easement with the lease, referring to “the evidence 

relating to the circumstances surrounding the 1980-1982 transaction.” 

 There was no 1980-1982 transaction.  There were three transactions, 

the failed exchange of properties in 1980, the easement in 1981, and the 

lease in 1982.  Both the easement and the lease were initiated for the same 

purpose, to redress the failure of the parties to complete an exchange of 

properties.  The issue is whether that purpose shows that the scope of the 

easement in 1981 was to grant the easement holder the right to use the 

whole of the easement property.  But conflating the easement and lease to 

prove the intent in drafting the easement proves too much.  If the easement 

achieved the purpose to grant the use of the whole of the property in 1981, 

what purpose did the lease serve in 1982? 

 A signal difference between an easement and a lease is the scope of 

use of the subject property.  A lease grants the right to the exclusive 

occupation and use of the whole of the property, an easement is limited to 

the right granted in the easement.  If the express language of the easement 

grants the right to use the whole of the property, the easement is exclusive.  

But the language of the easement in this case is not exclusive and Rye 

agrees.  An exclusive easement must explicitly say so.  Thus, if the lease 

was necessary to achieve that purpose, it could only have been to cure a 

defect in the easement, which means that the easement failed to achieve the 

purpose of granting the easement holder a right to use the whole of the 

property. 

 Thus, no inference can be drawn from the events giving rise to the 

easement that it was meant to grant the Ryes the scope of use of the 

easement requested. 

 There is no change in the judgment. 
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Appellant’s petition for rehearing is denied. 
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 This is a tale of intertwined claims of right by the plaintiffs to the use of property 

at Kings Beach, Lake Tahoe, for the parking of garbage trucks and the storage of garbage 

bins.  One claim is predicated on an easement, the other on a lease.  The property subject 
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to the easement and lease is referred to as a portion of “Parcel One.”  The property, 

owned by plaintiffs Brian and Dawn Rye (the Ryes), is the subject of a complaint and 

cross-complaint to determine the rights of the parties to its use.  The complaint by Brian 

Rye, based on the easement, seeks to bar defendant Tahoe Truckee Sierra Disposal 

Company, Inc. (Tahoe Truckee) from the use of the area subject to the easement beyond 

its historic uses.  The cross-complaint by Tahoe Truckee against the Ryes claims the right 

to use all of the subject property, as the need arises, either by reliance on the easement or 

the lease.1  The lease and the easement oddly concern the use of the same piece of 

property for the same purposes.  If the lease is valid, there is no need to rely on the 

easement since the rights conferred by it are encompassed within the lease. 

 Defendant Tahoe Truckee operates a garbage disposal business and has need of 

the area of the property subject to the easement or lease for the use of its garbage trucks 

and the storage of its garbage bins.  The easement derives from a reservation in a 1981 

recorded deed transferring the servient tenement to the Ryes’ predecessors.  The 

unrecorded lease derives from a purported 1982 agreement between the Shaffers and 

Tahoe Truckee.  The parties disagree whether Tahoe Truckee may expand its parking and 

storage within the area subject to the easement beyond its historic uses.  They necessarily 

disagree whether the lease was invalid or abandoned. 

 The property is described on a survey map as subject to an “easement for parking, 

ingress, egress, utilities and storage in favor of” Kings Beach Disposal Company, Inc. 

(Kings Beach) doing business as Tahoe Truckee.2  (Appendix A, post, p. 14.)  The map 

shows a paved area and a dirt area.  The reservation in the grant deed describes an 

                                              

1  The complaint was filed by Brian Rye alone but the cross-complaint named both Brian 

and Dawn Rye.  For convenience of designation the court will refer to both as plaintiffs. 

2  Silvano Achiro answered “correct” to the assertion that Kings Beach “does business as 

Tahoe Truckee . . . .”  Accordingly, we shall use their names interchangeably. 
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easement over the property for “ingress, egress, parking, storage, [and] utilities . . . .”3  A 

shaded area on a drawing attached to the grant deed shows the contested area of Parcel 

One.  (Appendix B, post, p. 15.) 

 A substantially identical area to the drawing of a portion of Parcel One is shown 

on an exhibit to an unrecorded, 1982, 99-year lease from the Shaffers to Kings Beach 

(Tahoe Truckee) for use “in conjunction with its solid waste disposal business, including 

the storage of empty garbage bins.”  The terms of the lease (exhibit 57) parallel the area 

and purpose of the easement.  Neither Tahoe Truckee nor the owners of Parcel One 

sought to enforce the lease in the 22 years from its inception until its sale to the Ryes.  

The trial court ruled that, assuming the validity of the lease, it had been abandoned 

because “Tahoe City Disposal Company [(Tahoe Truckee)] clearly disregarded the lease 

as soon as it was signed.”  “[A]lthough the lease was valid when formed, the lease was 

completely ignored and abandoned.” 

 The trial court also ruled that the terms of the written easement were not exclusive.  

It limited the defendant to the historic use of the paved area and 10 feet beyond the paved 

area.  It issued an injunction barring Tahoe Truckee from expanding its use beyond this 

area.  We agree. 

 We shall affirm the judgment limiting the defendant to the historic uses of the 

easement. 

FACTS 

 The case was tried to the court and the facts are taken mainly from the trial court’s 

statement of decision. 

                                              

3  The scope of the easement for ingress and egress from the area subject to the easement 

was not litigated. 
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A.  The Easement 

 The defendant, Tahoe Truckee, is the owner of a recorded easement over a portion 

of Parcel One at Kings Beach, California for the use by its garbage trucks and the storage 

of its garbage bins. 

 Originally Kings Beach owned two adjoining parcels, Parcel One and parcel 27.  

The Shaffers owned two other lots, including parcel 26, adjacent to Parcel One.  In 1980 

the Shaffers sold their 50 percent interest in Kings Beach to Tahoe City Disposal 

Company, Inc. (Tahoe Truckee).  In the same year the Shaffers agreed to a land swap 

whereby they transferred parcel 26 to Kings Beach in exchange for the western portion of 

Parcel One owned by Kings Beach.  In 1981 the Shaffers performed their part of the 

agreement but Kings Beach was unable to convey the western portion Parcel One to the 

Shaffers.  “One result of the transaction was that Kings Beach . . . then owned Parcels 26 

and 27, both of which were adjacent to Parcel One.  As part of the transaction, Kings 

Beach . . . desired to maintain an easement from Parcels 26 and 27 over Parcel One.”  

Accordingly, when Kings Beach transferred Parcel One by deed to the Shaffers on June 

11, 1981, the deed “RESERV[ED] THEREFROM an easement for ingress, egress, 

parking, storage, utilities over a portion of Parcel One . . . , lying Easterly of the 

Northerly prolongation of the Westerly line of the land conveyed to Bud L. Shaffer, et 

ux., by deed recorded September 28, 1971 in Book 1374 at Page 361.” 

 The trial court ruled that “[t]he precise derivation of [the] easement language was 

not established at trial.  . . . S[i]lvano Achiro [(a principal in Tahoe Truckee)] was the 

only trial witness involved . . . in the 1981 transaction that culminated in [the] easement 

language.”  The trial court “provisionally received, without actually admitting,” Achiro’s 

testimony that he intended that the easement holder “be able to use the entire easement 

area . . . for trucks, parking, storage or other disposal business operations.”  The 

testimony was never admitted.  The court said:  “Because the language [of the easement] 
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is not reasonably susceptible to another meaning . . . there is no need to resort to extrinsic 

evidence to ascertain the intent of the parties.” 

 The area of the servient tenement is shown on a plot map prepared by Brian Rye. 

(Appendix A, post, p. 14.)  The map describes the area as subject to an “easement for 

parking, ingress, egress, utilities and storage in favor of Kings Beach Disposal” and 

language identical to that is contained in the easement.  The map shows a paved area and 

an unpaved area. 

 At some point Parcel One was purchased from the Shaffers by John Serpa, who in 

turn offered to sell it to plaintiff Brian Rye’s father Gerald Rye and Simon Thomas for 

use as a tree maintenance and wood supply service known as Bushwhackers, Inc. 

(Bushwhackers).  In 1995 Gerald Rye entered into an agreement to purchase Parcel One 

from John Serpa.  “A condensed version [of the transaction] thereafter includes the 

purchaser’s failure to make required payments to Serpa, and Serpa’s failure to remove 

easements to the property.”  In 2004 Gerald Rye’s son, Brian Rye, became Gerald’s 

assignee under the agreement.  There followed numerous letters from Brian Rye’s 

attorneys asking that Serpa comply with the underlying agreement to expunge the 

easements on Parcel One.  The easement was not expunged and the sale was completed 

by separate agreement with the Ryes. 

 Accordingly, in 2004 the Ryes, by grant deed from Serpa, “became record title 

holders of the servient tenement . . . Parcel One, burdened by an easement in favor of 

[Tahoe Truckee].”  From 1996 to 2004 the parties coexisted within the easement area 

with the defendant using the paved area and a small portion of the unpaved area and 

Bushwhackers using the unpaved areas.  In 2004 Placer County ordered Bushwhackers to 

cease all business operations on the parcel. 

 The easement area was paved by Tahoe Truckee so that front loader vehicles 

could turn.  Silvano Achiro testified that it was his company (Tahoe Truckee) that paved 

the area.  The dirt area was used almost exclusively by Bushwhackers for the parking of 
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its vehicles, for storage of cut timber, for wood chipping, and for ingress and egress by its 

trucks and equipment to store piles of wood on the property.  Tahoe Truckee’s route 

supervisor testified that from 1995 through 2004 Tahoe Truckee used the paved area as a 

staging area where its trucks came in and out with dumpsters on a near-daily basis.  In 

2000 large areas of Bushwhackers’s wood rounds started appearing in the dirt portion of 

the easement area, which impeded Tahoe Truckee’s trucks from using the non-paved 

areas to unload its dumpsters. 

 The trial court issued a judgment finding that Tahoe Truckee is “entitled to 

continued use of the paved area [of the servient tenement] only for storage and parking.  

Its continued use for those purposes shall extend ten feet past the edge of the paved area, 

consistent with the evidence of its prior use of that portion of the dirt area for storage of 

garbage bins or dumpsters.”  The trial court issued an injunction barring Tahoe Truckee 

from use of the servient tenement beyond these areas. 

B.  The Lease 

 Tahoe Truckee claims that on August 20, 1982, Kings Beach (Tahoe Truckee) 

entered into a lease with the Shaffers. 

 The record contains two copies of the lease agreement, exhibits 2 and 57.  They 

are not identical.  While the general terms are the same, exhibit 2 contains blanks where 

exhibit 57 shows the beginning and end dates of the lease.  “. . . Exhibit 57 contains the 

initials of the parties at the bottom of the pages, while Exhibit 2 does not; and Exhibit 57 

contains an attached exhibit showing the property [(similar to the easement)], while 

Exhibit 2 does not.”  Exhibit 57 contains an added inscription showing the signature of 

Budd J. Shaffer and the date “9-12-09” together with a notarized acknowledgement of 

Shaffer’s signature, dated September 11, 2009.  “The Shaffers did not testify at trial, and 

there is no indication their depositions were taken, although defendants evidently [knew] 

the whereabouts of the Shaffers.” 
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 The trial court stated that the “circumstances concerning [the] lease are murky at 

best, and highly suspicious, at worst.”  It put aside the “obvious questions concerning the 

authenticity of the lease (Exhibit 57)” and “assum[ed] the lease to be valid” for the 

purpose of considering whether it had been abandoned.  It said: “[E]ven assuming the 

purported lease was properly authenticated, the later discovery and reaction to the lease 

raise questions about the vitality of the lease.” 

 The lease (exhibit 57) states that on August 20, 1982, the Shaffers conveyed to 

Tahoe City Disposal Company, Inc. (Tahoe Truckee) a 99-year lease of the same portion 

of Parcel One subject to the easement.  The terms of the lease permit the lessee to “use 

the leased premises in conjunction with its solid waste disposal business, including the 

storage of empty garbage bins.”  The lease further recites that “the parties . . . have 

agreed to enter into this long term lease agreement to provide the lessee with the use and 

benefit of the property . . . in full satisfaction of lessor’s obligation to exchange and 

transfer such real property to the lessee.” 

 The lease was signed on behalf of Tahoe City Disposal Company, Inc. (Tahoe 

Truckee) by Silvano Achiro, a member of the family that owned and still owns the 

disposal companies, and by the former owners of Parcel One, the Shaffers.  The Shaffers 

later sold Parcel One to John Serpa.  Serpa negotiated with Brian Rye or his father for the 

sale of Parcel One for eight years without either party mentioning the lease.  In 2004, just 

before completion of the sale to the Ryes, he sent an incomplete copy of the lease (exhibit 

2) to Brian Rye.  The “original lease [(exhibit 57)] with the original exhibit” was located 

in the files of Tahoe Truckee in 2008.  Neither Tahoe Truckee or the Ryes (or their 

predecessors) invoked the provisions of the lease for the 22 years from its inception in 

1982 to the sale to the Ryes in 2004. 

 Brian Rye testified that he became aware of the lease on January 6, 2004, when 

John Serpa faxed a copy of the incomplete lease (exhibit 2) to Rye’s attorneys during the 

period when Rye was in the process of purchasing Parcel One.  Rye had never seen the 
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lease and Tahoe Truckee’s use of the servient tenement was consistent with its use under 

color of an easement.  “Rye doubted that the purported lease was effective.  He had not 

heard of such a lease before, and no such lease [had] been recorded as of that time.”  “In 

September 2009, well after [the] litigation was underway, counsel for [Tahoe Truckee] 

arranged to have the lease (Exhibit 57) executed by Budd Shaffer in the presence of a 

notary.” 

 The trial court concluded that the parties “acted in a manner consistent with the 

lease having no effect, or with there being no lease at all.”  Tahoe Truckee never took 

possession of the leased area other than the part used for the easement and in 2000 

asserted by letter to Bushwhackers only an easement interest in the subject area.  Two of 

Tahoe Truckee’s employees testified that they were unaware of the lease, but it was 

signed by Silvano Achiro in 1982, on behalf of Tahoe Truckee, and the original was 

found in Tahoe Truckee’s files.  The trial court concluded that “[f]or all intents and 

purposes, [Tahoe Truckee] and its predecessors acted as if there was no lease, as did the 

Ryes and their predecessors.” 

 The trial court found that, assuming the validity of the lease, Tahoe Truckee 

“never intended to perform any lease obligations . . . and that it did not use the claimed 

lease area for significant periods of time.”  It concluded that the leaseholder had 

abandoned the lease and the rights of the parties were governed by the easement and its 

historical uses. 

DISCUSSION 

A.  The Scope of Review 

 The interpretation of a written instrument is solely a question of law unless the 

meaning turns on a question of fact.  In that case, a review of the facts is subject to the 

substantial evidence rule and if the evidence is in conflict we are directed to decide on the 

basis of the inference or inferences that support the trial court.  (Parsons v. Bristol 

Development Co. (1965) 62 Cal.2d 861.)  We proceed on that basis. 
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B.  The Easement 

 Tahoe Truckee has an express easement created by a reservation in a grant deed.  

The reservation provides for “an easement for ingress, egress, parking, storage, utilities 

over a portion of Parcel One . . . , lying Easterly of the Northerly prolongation of the 

Westerly line of the land conveyed to Bud L. Shaffer, et ux., by deed recorded 

September 28, 1971 in Book 1374 at Page 361.”4 

 The trial court ruled that the portion referred to is the area shown on a survey map 

prepared by plaintiffs (appendix A, post, p. 14) for submission to the Tahoe Area 

Regional Planning Agency.  The map describes the area as subject to an “easement for 

parking, ingress, egress, utilities and storage, in favor of Kings Beach . . . ,” the exact 

terms of the easement, and shows both a paved area and an unpaved area.  The evidence 

shows that historically only the paved area, and a small portion of the unpaved area, was 

used for the parking of garbage trucks and the storage of garbage bins.  The trial court 

concluded that: “The testimony, photographs and documentary evidence adduced at trial 

all combine to establish that from 1995 to 2004 [Tahoe Truckee] essentially confined its 

use of the easement area to the paved area.” 

 The trial court ruled that “ ‘[w]hen the instrument of conveyance grants an 

easement in general terms, without specifying or limiting the extent of its use, the 

permissible use is determined in the first instance by the intention of the parties and the 

purpose of the grant.  Once the easement has been used for a reasonable time, the extent 

of its use is established by the past use.’  (6 Miller [&] Starr, Cal. Real Estate (3d ed. 

[2006]) § 15:56, [p. 186, fns. omitted,] emphasis added.)  ‘Once the extent of an 

easement’s use has been established, the easement owner cannot subsequently enlarge its 

character so as to materially increase the burden on the servient tenement.’  ([Id.,] . . . 

                                              

4  The parties tender no issues concerning ingress, egress, or utilities. 
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§ 15:54[, p. 176, fn. omitted].)”  This means that the trial court did not find that the 

express terms of the easement determined the extent of the use of the easement. 

 “Where the easement is founded upon a grant . . . only those interests expressed in 

the grant and those necessarily incident thereto pass from the owner of the fee.”  

(Pasadena v. California-Michigan Land & Water Co. (1941) 17 Cal.2d 576, 579 

(Pasadena); Civ. Code § 806 [“The extent of a servitude is determined by the terms of 

the grant”].)  The easement provides in general terms “for ingress, egress, parking, 

storage, utilities over a portion of Parcel One . . . .”  The defendant argues that, 

“[m]easured by its language alone, [Tahoe Truckee] was entitled to park and store 

equipment within all areas of the easement, for the simple reason that the instrument 

creating the easement expressly and unambiguously said so.”  We do not agree. 

 While the area subject to the easement is specified, the extent and location of the 

parking and storage on the easement is not.  The easement in general language provides 

only that parking and storage may occur “over,” meaning, as to parking and storage, “in” 

the easement area.5  It does not specify that all of the area is subject to the easement.  For 

that reason the precise area of use must be inferred from the intention of the parties.  

(Civ. Code, § 806.)  “ ‘[S]ection 806 of the Civil Code . . . establishe[s] intent as the 

criterion for determining the “extent of a servitude,” and this is in accord with the 

rationale of the rules governing easements by implication.’ ”  (Camp Meeker Water 

System, Inc. v. Public Utilities Com. (1990) 51 Cal.3d 845, 867.)  “This rule necessarily 

applies to express easements when the extent of the easement is in question.”  (Ibid.)  In 

that case the extent of the servitude includes “such uses as the parties might reasonably 

have expected from the future uses of the dominant tenement.  What the parties might 

                                              

5  Similarly, the easement speaks of ingress and egress to Parcel One but does not say 

where or to what extent. 
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reasonably have expected is to be ascertained from the circumstances existing at the time 

of the conveyance.” (Id. at pp. 866-867.) 

 If the defendant were correct that it had a right to use all of the area subject to the 

easement, it could effectively preclude the plaintiffs from any effective use of the servient 

tenement by its choice of location for parking and storage, thereby creating an exclusive 

easement.  An exclusive easement is the right of the holder of the easement to exclude 

everyone, including the servient owner, from use of the land within the easement 

boundaries.  (Gray v. McCormick (2008) 167 Cal.App.4th 1019, 1024.)  But an exclusive 

easement cannot be inferred from general language.  “No intention to convey such a 

complete interest can be imputed to the owner of the servient tenement in the absence of 

a clear indication of such an intention.”  (Pasadena, supra, 17 Cal.2d at pp. 578-579.)  

Pasadena concerned an easement that specified the width and location of a road 

easement.  But, the court said “a specification of width and location does not always 

determine the extent of the burden imposed upon the servient land.”  (Id. at p. 581.) 

 In this case, there is no clear indication of an intention to extend parking and 

storage to all of the area subject to the easement.  The only testimony to that effect, by 

Silvano Achiro, was not admitted in evidence by the trial court.  The only evidence of the 

intention of the parties regarding the use of the easement is past usage and that was 

confined to the paved area and a portion of the unpaved area of the easement.  That usage 

was essentially uniform from 1996 to 2004 (and impliedly before), when Bushwhackers 

lost its right to do business on the property.  The trial court found that “[t]he evidence 

establishes that, historically, [Tahoe Truckee] used only the paved area for storage of 

dumpsters or bins.” 

 This case is analogous to Wilson v. Abrams (1969) 1 Cal.App.3d 1030 (Wilson).  

Wilson involved a “non-exclusive easement for the benefit of . . . [a shopping center] for 

roadways, walkways, ingress and egress, public utilities, and motor vehicle parking, over 

. . . [a] portion of Wilsons Property[,]” language similar to the easement in this case.  
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(Id. at pp. 1033-1034.)  The court found that this language alone did not express the 

extent of motor vehicle parking on the servient tenement.  (Id. at p. 1035.)  What did 

show the extent was a map, incorporated in the easement document, that showed the 

location of “individual parking stalls, light stanchions, and areas of ingress and egress” 

on the servient tenement.  (Ibid.)  On that basis the court construed the easement to 

include only the uses diagramed on the map.  (Ibid.) 

C.  The Lease 

 The trial court found that Tahoe Truckee “never intended to perform any lease 

obligations . . . and that it did not use the claimed lease area for significant periods of 

time.”  It found that “[t]he conduct of [Tahoe Truckee], both before and after this dispute 

began, consistently demonstrated its intent to ignore and abandon whatever lease rights it 

claims exist under the lease entered decades before by its predecessors, and which lease 

was never performed by [Tahoe Truckee] or its predecessors.”  “Under all [the] 

circumstances, the court finds it reasonable that Rye did not undertake efforts to inquire 

further as to the existence or effect of the lease which defendants now claim to be valid.” 

 Tahoe Truckee advances two arguments in response.  First, it claims the lease area 

had been partially occupied since its creation and that an intent to abandon cannot be 

drawn from such an occupation.  Second, it claims that the lease was simply not used for 

22 years and that an intent to abandon cannot be drawn from mere disuse.  We disagree. 

 “ ‘Although it has been said that the lessee of a term may abandon the lease by 

words or equivalent acts, a surrender cannot be implied by operation of law when the 

tenant retains possession, as tenant, of the leased premises, or any material portion of 

them.’ ”  (Pickens v. Johnson (1951) 107 Cal.App.2d 778, 788, italics added.)  In this 

case the leased area was never used by Tahoe Truckee, under a claim of right as a tenant 

under color of the lease, for the entire period from its inception until 2004 when the 

servient tenement was purchased by the Ryes.  The fact that a portion of the property was 
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used under color of the easement is not evidence that the property was used under color 

of the lease. 

 As to disuse, although the evidence shows that some employees of Tahoe Truckee 

were unaware of the lease, the lease was signed in 1982 by Silvano Achiro, on behalf of 

Kings Beach (Tahoe Truckee), and the original of the lease (exhibit 57) was found in the 

files of Tahoe Truckee in 2008.  As the trial court found, for twenty two years, until the 

purchase by the Ryes, Tahoe Truckee paid no taxes on the property, as required by the 

terms of the lease, and was “ ‘entirely indifferent as to what may become of it or as to 

who may thereafter possess it.’ ”  (Martin v. Cassidy (1957) 149 Cal.App.2d 106, 110.)  

The trial court found that this showed a manifest indifference to the existence of the lease 

and permitted the inference that the lease was abandoned and not merely disused. 

DISPOSITION 

 The judgment limiting the plaintiffs to the historic uses of the easement is 

affirmed.  The parties shall bear their own costs on appeal.  (Cal. Rules of Court, rule 

8.278(a)(5).) 

 

     BLEASE , J. 

 

 

We concur: 

 

 

     RAYE , P. J. 

 

 

     NICHOLSON , J. 



 

14 

 

Appendix A 

 

 
 

 

 



 

15 

 

Appendix B 

 

 



*The Honorable Judith M. Barzilay, Judge for the United States Court of International Trade,
sitting by designation.

RECOMMENDED FOR FULL-TEXT PUBLICATION
Pursuant to Sixth Circuit I.O.P. 32.1(b)

File Name:  13a0333p.06

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
_________________

ERICK C. CARTER; WHITNEY A.
HAYES-CARTER; JOSHUA J. GRZECKI,

Plaintiffs-Appellants,

UNITED STATES OF AMERICA,
Intervenor,

v.

WELLES-BOWEN REALTY, INC.; WELLES
BOWEN TITLE AGENCY, LLC; WELLES
BOWEN INVESTORS, LLC; WELLES BOWEN
MORTGAGE, INC.; THE DANBERRY CO.;
INTEGRITY TITLE AGENCY OF OHIO &
MICHIGAN, LTD; CHICAGO TITLE INSURANCE
COMPANY; DANBERRY TITLE, LLC,

Defendants-Appellees.

X---->,--------------N

No. 10-3922

Appeal from the United States District Court
for the Northern District of Ohio at Toledo.

Nos.: 3:05-cv-07427; 3:09-00400—Jack Zouhary, District Judge.

Argued: October 16, 2013

Decided and Filed:  November 27, 2013  

Before:  BATCHELDER, Chief Judge; SUTTON, Circuit Judge; BARZILAY, Judge.*

_________________

COUNSEL

ARGUED: John T. Murray, MURRAY & MURRAY CO., L.P.A., Sandusky, Ohio, for
Appellants.  Christine N. Kohl, UNITED STATES DEPARTMENT OF JUSTICE,
Washington, D.C., for Intervenor.  Derek E. Diaz, HAHN LOESER & PARKS LLP,
Cleveland, Ohio, for Appellees.  ON BRIEF: John T. Murray, MURRAY & MURRAY
CO., L.P.A., Sandusky, Ohio, for Appellants.  Christine N. Kohl, Michael Jay Singer,
UNITED STATES DEPARTMENT OF JUSTICE, Washington, D.C., for Intervenor.

1



No. 10-3922 Carter v. Welles-Bowen Realty, Inc. Page 2

Richard H. Carr, Maumee, Ohio, for Welles-Bowen Appellees.  Derek E. Diaz, Robert
J. Fogarty, Steven A. Goldfarb, Justin M. Croniser, HAHN LOESER & PARKS LLP,
Cleveland, Ohio, for Chicago Title Appellee.  Jay N. Varon, Jennifer Keas, FOLEY &
LARDNER LLP, Washington, D.C., Michael D. Leffel, FOLEY & LARDNER LLP,
Madison, Wisconsin, Gregory W. Happ, Medina, Ohio, Robert A. Franco, Mansfield,
Ohio, Tara Twomey, NATIONAL CONSUMER LAW CENTER, Boston,
Massachusetts, for Amici Curiae.

SUTTON, J., delivered the opinion of the court, in which BATCHELDER, C. J.,
and BARZILAY, J., joined.  SUTTON, J. (pp. 11–21), also delivered a separate
concurring opinion.

_________________

OPINION

_________________

SUTTON, Circuit Judge.  Under the Real Estate Settlement Procedures Act, a

title services company may not pay a real estate agent a fee in exchange for a referral.

12 U.S.C. § 2607(a).  Exempted from this prohibition are “affiliated business

arrangements.”  Id. § 2607(c)(4).  The statute establishes three prerequisites for this safe

harbor, and everyone agrees that the defendants in this case (several realty companies

and title companies) satisfied them.  The plaintiffs (three home buyers) claim that the

defendants nevertheless fall outside the safe harbor’s coverage because they failed to

satisfy a fourth condition announced by the Department of Housing and Urban

Development through a policy statement.  As that policy statement is not binding on the

Department or anyone else and as it is not otherwise entitled to deference, it does not

supplement the Act’s existing safe-harbor conditions.  We affirm. 

I.

Welles-Bowen is a real estate agency.  It helps people buy homes.  WB Title and

Chicago Title are title services companies.  They help people confirm the true ownership

of a house before they buy it.

Welles-Bowen, WB and Chicago are related to one another along two

dimensions—their ownership and their business.  As for ownership:  The people who

own Welles-Bowen also own a holding company that in turn owns about half of WB.
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Chicago owns the other half of WB.  As for business:  Welles-Bowen often refers

prospective buyers to WB for title services.  WB in turn contracts some of the referred

work out to Chicago.  In the main Chicago gathers evidence relating to the title, and WB

evaluates this evidence to determine the title’s validity.

When Erick and Whitney Carter bought a home in 2005, they used Welles-

Bowen as their real estate agent.  Like other Welles-Bowen clients, they received a

referral to WB.  And like other WB customers, they saw much of their title work

contracted out to Chicago.  The Carters did not like this arrangement.  To their way of

thinking, WB was a shell corporation that funneled referral fees between Chicago and

Welles-Bowen.  They sued all of the companies under the Real Estate Settlement

Procedures Act.  Joining the Carters in the lawsuit was Joshua Grzecki, a buyer who

raised similar claims against a similar set of companies.  The companies responded that

they satisfied the Act’s safe-harbor requirements and that a policy statement issued by

the Department of Housing and Urban Development could not impose a new

requirement on them.

The district court sided with the companies, holding the policy statement invalid.

After the buyers appealed, the United States intervened to defend the validity of the

policy statement.  

II.

A.

Buying a home involves more than looking at the house, negotiating a price and

signing the contract.  Before closing the deal, a prudent buyer asks a title agency to

check the title for its validity, a pest control company to check the house for termites, an

attorney to check the contract for legal errors, and so forth.  All of these tasks go by the

name of “settlement services.”  12 U.S.C. § 2602(3).

The Real Estate Settlement Procedures Act regulates settlement services.  Its

leading provision prohibits giving or receiving “any fee . . . pursuant to any agreement

or understanding . . . that business incident to . . . a real estate settlement service . . . shall
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be referred.”  Id. § 2607(a).  Anyone who violates the provision commits a crime

punishable with up to a year in prison.  Id. § 2607(d)(1).  A violator also faces civil

liability through private-enforcement actions as well as through public-enforcement

actions.  Id. § 2607(d)(2), (4).  The Department of Housing and Urban Development

once administered the enforcement provisions, but legislation passed after this case

began transferred this task to the new Consumer Financial Protection Bureau.  Id.

§ 2617.

As enacted in 1974, the Act produced uncertainty about its application to

referrals between affiliated companies.  Suppose a real estate agent refers a client to a

title company that the agent owns in part.  Consistent with the Act, the agent does not

receive a separate fee for making the referral.  But the referral gives the title company

more business, which in turn increases the title company’s profits, which in turn

increases the dividends paid to the real estate agent.  Does this indirect benefit to the

agent constitute a prohibited referral fee?

Congress gave one answer to this question in 1983 when it added a safe harbor

for “affiliated business arrangements.”  Id. § 2607(c)(4).  The provision covers

arrangements in which the person making the referral “has either an affiliate relationship

with or a direct or beneficial ownership interest of more than 1 percent in” the

settlement-service provider receiving the referral.  Id. § 2602(7).  An arrangement

qualifies for the safe harbor if it meets three conditions:  (1) The person making the

referral must disclose the arrangement to the client; (2) the client must remain free to

reject the referral; and (3) the person making the referral cannot receive any “thing of

value from the arrangement” other than “a return on the ownership interest or franchise

relationship.”  Id. § 2607(c)(4).  Each of these requirements, but most especially the

third, see 24 C.F.R. § 3500.15(b)(3)(iii), restricts the use of sham affiliated business

arrangements to circumvent the prohibition on referral fees.
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B.

The buyers claim that the profits earned by the owners of Welles-Bowen and WB

constitute prohibited referral fees due to their relationship with WB.  There is an easy

way to look at this claim and a more complicated way to look at it.

The easy way turns on the safe harbor provisions spelled out in § 2607(c)(4).

Welles-Bowen’s relationship with WB qualifies as an “affiliated business arrangement.”

The buyers agree that Welles-Bowen had an “affiliate relationship” with WB, that

Welles-Bowen made referrals to WB, and that WB in turn provided settlement services.

12 U.S.C. § 2602(7).  This relationship also satisfied the three safe-harbor conditions.

Welles-Bowen disclosed the arrangement to the buyers, Welles-Bowen allowed them to

reject the referrals, and neither Welles-Bowen nor its owners received anything of value

from the arrangement apart from a return on their ownership interests.  Id. § 2607(c)(4).

Welles-Bowen and WB in short did everything the Act asked of them.  They thus qualify

for the affiliated business arrangement exemption.

The more complicated way of looking at the claim must account for the policy

statement issued by the Department of Housing and Urban Development in 1996.  See

Statement of Policy 1996-2 Regarding Sham Controlled Business Arrangements, 61 Fed.

Reg. 29,258 (1996).  The statement announced that, despite the three safeguards already

contained in § 2607(c)(4), affiliated business arrangements must satisfy a fourth

requirement:  “[T]he entity receiving the referrals of settlement service business must

be a . . . bona fide provider of settlement services.”  Id. at 29,262.  In addition, the

statement continues, “[t]he Department will consider” a series of factors “and will weigh

them in light of the specific facts” when separating bona fide providers from shams.  Id.

The ten factors include whether the provider has “sufficient initial capital and net

worth,” whether it has “its own employees,” and whether it is “located at the same

business address as one of the parent providers.”  Id.  Claiming that the various

companies do not satisfy this ten-factor test, the buyers argue that the statutory safe

harbor for an affiliated business arrangement does not apply to them.
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The short answer to this claim is that a statutory safe harbor is not very safe if a

federal agency may add a new requirement to it through a policy statement.  The long

answer is that the policy statement is not entitled to Chevron deference or Skidmore

consideration, and as a result compliance with the three conditions set out in the statute

suffices to obtain the exemption.

Deference under Chevron v. Natural Resources Defense Council comes into play

only when an agency offers a binding interpretation of a statute that it administers.

467 U.S. 837 (1984).  As the government concedes, the policy statement’s ten-factor test

is not a binding interpretation of the Act.  The statement instead informs the public that

the Department plans to “consider” these factors when separating bona fide providers

from shams.  That is another way of saying the statement offers non-binding advice

about the agency’s enforcement agenda, not a controlling interpretation of the statute.

Agency recommendations of this sort, even when cast as policy considerations or

preferences, do not bind courts tasked with interpreting a statute. 

The government tries to address this problem by claiming that the policy

statement contains two parts.  The first half, it claims, announces the Department’s

binding view that only bona fide providers of settlement services qualify for the safe

harbor, and the second half presents non-binding advice about how to separate genuine

providers from shams.  The government claims that the first half of the statement

deserves deference even if the second does not.  

This theory faces several obstacles.  The first is that the statute already contains

three conditions that protect buyers against affiliated business arrangements involving

sham providers.  The bare statement that the safe harbor excludes shams, shorn of the

ten-factor test for separating the genuine from the fake, adds nothing to the statute’s text.

Put another way, why not say that a provider qualifies as “bona fide” under the first half

of the policy statement so long as it provides some settlement services, and so long as

the arrangement to which it belongs satisfies the criteria laid out in § 2607(c)(4)?  That

of course is what the statute already does, and the defendants already met these criteria.
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But suppose for argument’s sake that the first half of the policy statement

requires courts to conduct a freestanding inquiry into the provider’s genuineness, and

that this inquiry has nothing to do with the requirements detailed in § 2607(c)(4).  If the

ten-factor test does not guide the courts’ performance of this task, what does?  The

government does not say, leaving us to figure out the answer for ourselves.  That reality

counts against deferring to the policy statement—even just the first half of the policy

statement.  The point of Chevron is to encourage agencies to resolve statutory

ambiguities, not to create new uncertainties.

Even if the government could overcome this impediment, it would face another

obstacle.  United States v. Mead Corp. holds that an agency interpretation receives

Chevron deference only if “Congress delegated authority to the agency generally to

make rules carrying the force of law, and . . . the agency interpretation claiming

deference was promulgated in the exercise of that authority.”  533 U.S. 218, 226–27

(2001).  Because a policy statement does not speak “with the force of law,” the Supreme

Court has concluded that “interpretations contained in policy statements . . . do not

warrant Chevron-style deference.”  Christensen v. Harris County, 529 U.S. 576, 587

(2000).  Even if this is just a norm and not an “absolute rule,” Barnhart v. Walton, 535

U.S. 212, 222 (2002), the buyers and the government offer no persuasive reason to

depart from this norm.

The criminal penalties included in the statute reinforce this application of Mead.

See id. at 222 (characterizing one of the Mead totality-of-the-circumstances factors as

“the nature of the question at issue”).  A single statute with civil and criminal

applications receives a single interpretation.  See Leocal v. Ashcroft, 543 U.S. 1, 11 n.8

(2004); United States v. Thompson/Center Arms Co., 504 U.S. 505, 518 n.10 (1992)

(plurality opinion).  A bedrock principle of American law requires the government to

give the people fair notice of what conduct it has made a crime.  See McBoyle v. United

States, 283 U.S. 25, 27 (1931).  Even if we assume that a regulation that authoritatively

interprets a statute with criminal applications provides fair warning, see Babbitt v. Sweet

Home Chapter of Communities for a Great Oregon, 515 U.S. 687, 704 n.18 (1995), it
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is difficult to see how a mere policy statement or opinion letter or agency manual could

be up to the task.  The government’s duty of fair notice precludes us from supplementing

the safeguards expressed on the face of the statute with a multi-factor blend that the

statute nowhere mentions.  

Unable to get help from Chevron, the buyers seek refuge in Skidmore v. Swift &

Co., 323 U.S. 134 (1944), which entitles an agency’s position to weight in proportion

to its persuasiveness.  Our main reason for denying Chevron deference applies equally

to Skidmore:  The policy statement does not present its multifactor test as the agency’s

interpretation of the Act but only as guidelines that the agency intends to consider.  

The government’s attempt to divide the policy statement into two halves helps

even less here than it did under Chevron.  Taken by itself, the first half of the statement

provides no guidance about how to apply the requirement it seeks to import into the

statute.  Nor does this part of the statement explain how this imprecision is compatible

with the imperative to provide fair warning in the criminal context.  These omissions rob

the policy statement of persuasive force.  

According to the buyers’ final and most far reaching argument, the statute, quite

apart from any deference owed to the agency’s views, implicitly contains the

requirement mentioned in the policy statement.  The buyers find a textual hook for this

argument hidden in a dependent relative clause in the Act’s definition section:

[T]he term “affiliated business arrangement” means an arrangement in
which (A) a person who is in a position to refer business incident to or
part of a real estate settlement service involving a federally related
mortgage loan, or an associate of such person, has either an affiliate
relationship with or a direct or beneficial ownership of more than
1 percent in a provider of settlement services; and (B) either of such
persons directly or indirectly refers such business to that provider or
affirmatively influences the selection of that provider.

12 U.S.C. § 2602(7) (emphasis added).  According to the buyers, the italicized phrase

“provider of settlement services” means “bona fide provider of settlement services,” and
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whether a provider qualifies as bona fide turns on the factors identified in the policy

statement.

We cannot agree.  The most natural interpretation of “provider of settlement

services” is . . . one who provides settlement services.  And the buyers concede that WB

provides settlement services. 

The structure of the safe harbor supports this interpretation.  The Act requires

affiliated business arrangements to satisfy three requirements in order to obtain an

exemption from the ban on referral fees, id. § 2607(c)(4), and proceeds to spell out the

requirements in painstaking detail.  For example, when the Act requires the person

making the referral to disclose the arrangement to the client, it specifies the disclosure’s

content, timing and mode of delivery, establishing separate rules for face-to-face

referrals, referrals in writing, referrals by email and referrals by telephone.  Id.

§ 2607(c)(4)(A).  The express inclusion of these precise requirements counsels against

discovering an additional requirement in the implications of a phrase tucked away in a

dependent relative clause elsewhere in the statute.  See Bruesewitz v. Wyeth LLC, 131

S. Ct. 1068, 1076 (2011).

Statutory context fortifies this conclusion.  The Act establishes other safe harbors

from its ban on referral fees, distinct from the safe harbor for affiliated business

arrangements.  One of these exceptions protects “the payment to any person of a bona

fide salary or compensation or other payment for goods or facilities actually furnished

or for services actually performed.”  12 U.S.C. § 2607(c)(2).  The Act thus uses “bona

fide” in the salary-or-compensation exception but omits the phrase in the affiliated-

business-arrangement exception.  This disparity confirms that the latter exception does

not call upon courts to conduct a freestanding inquiry into a provider’s bona fides

unconnected to the safe-harbor test already baked into the statute.  See Russello v. United

States, 464 U.S. 16, 23 (1983).

The buyers respond by claiming that our interpretation frustrates the Act’s

purpose of prohibiting referral fees.  But elastic notions of statutory purpose have

diminished value in interpreting a statute as precise and reticulated as the Real Estate
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Settlement Procedures Act.  The best evidence of legislative purpose usually comes from

the four corners of the statute, and that text provides more than adequate evidence of

statutory purpose here.

Purpose at any rate is a two-edged sword, and in this instance it furthers our

interpretation.  Consider the purpose of the safe harbor.  As the policy statement itself

explains, the statute as first enacted created legal uncertainty about profiting from

referrals to affiliated companies.  Congress created the affiliated-business-arrangement

safe harbor to eliminate this uncertainty.  The statute’s precision in defining the

boundaries of this exception reflects this objective.  A multi-factor inquiry that seeks to

distinguish bona fide providers from shams in new ways would reintroduce much of the

uncertainty the safe harbor meant to eliminate.

In the last analysis, Welles-Bowen’s arrangement with WB (and for similar

reasons the arrangement between the companies sued by Grzecki) qualifies for the

affiliated-business-arrangement exception, as the district court rightly held.  Because we

have ruled for the defendants on the merits, we need not consider the plaintiffs’

challenge to the district court’s denial of class certification.

III.

For these reasons, we affirm.
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___________________________

CONCURRENCE
___________________________

SUTTON, J., concurring.  Anyone who violates the Real Estate Settlement

Procedures Act’s ban on referral fees commits a crime.  See 12 U.S.C. § 2607(d)(1).  The

rule of lenity tells all interpreters to resolve uncertainties in laws with criminal

applications in favor of the defendant.  But the Department of Housing and Urban

Development has resolved an ambiguity in the law against the defendant, and the

government insists that we must defer to this understanding.  The doctrine of Chevron

deference, the government explains, leaves us no choice.  This theory would allow one

administration to criminalize conduct within the scope of the ambiguity, the next

administration to decriminalize it, and the third to recriminalize it, all without any

direction from Congress.  I am skeptical.

The court does not go into detail in exploring how the rule of lenity interacts with

Chevron because the issue does not drive the outcome of this case.  But because this

question will return sooner or later, I write to offer some thoughts on how to address it

when it does.

The rule of lenity tells courts to interpret ambiguous criminal laws in favor of

criminal defendants.  United States v. Wiltberger, 5 Wheat. 76, 95 (1820).  This principle

rests on concerns about notice (the state ought to provide fair warning of what violates

the criminal laws) and separation of powers (Congress, not agencies or courts, defines

crimes).  United States v. Bass, 404 U.S. 336, 348 (1971).  The Chevron doctrine tells

courts to defer to an administrative agency’s reasonable interpretation of an ambiguous

statute.  Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837

(1984).  This principle rests on the presumption that, when Congress leaves a statutory

gap, it means for the agency rather than the court to fill it.  Id. at 843–44.

The two rules normally operate comfortably in their own spheres.  The rule of

lenity has no role to play in interpreting humdrum regulatory statutes, which contemplate

civil rather than criminal enforcement.  And Chevron has no role to play in interpreting
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ordinary criminal statutes, which are “not administered by any agency but by the courts.”

Crandon v. United States, 494 U.S. 152, 177 (1990) (Scalia, J., concurring in the

judgment); see Gonzales v. Oregon, 546 U.S. 243, 264 (2006). 

What happens with a hybrid statute?  Today’s Act imposes civil and criminal

penalties for violating the provision at issue.  See 12 U.S.C. § 2607(d).  And it empowers

an executive agency to administer the provision by making rules and holding hearings.

See id. § 2617.  As between the rule of lenity and the agency’s interpretation, which one

resolves statutory doubt?

One possibility is to apply the rule of lenity in criminal prosecutions and to defer

to the agency’s position in civil actions.  But a statute is not a chameleon.  Its meaning

does not change from case to case.  A single law should have one meaning, and the

“lowest common denominator, as it were, must govern” all of its applications.  Clark v.

Martinez, 543 U.S. 371, 380 (2005). 

United States v. Thompson/Center Arms Co. illustrates the point.  The Court had

to interpret a law that included a civil tax penalty and a criminal penalty.  Even though

Thompson/Center Arms was a tax case, the Court applied the rule of lenity.  504 U.S.

505, 518 n.10 (1992) (plurality opinion); id. at 519 (Scalia, J., concurring in the

judgment).  “The rule of lenity,” the lead opinion explained, “is a rule of statutory

construction[,] . . . not a rule of administration calling for courts to refrain in criminal

cases from applying statutory language that would have been held to apply if challenged

in civil litigation.”  Id. at 518 n.10 (plurality opinion).  Recent cases reaffirm the point.

See, e.g., Maracich v. Spears, 133 S. Ct. 2191, 2209 (2013); Kasten v. Saint-Gobain

Performance Plastics Corp., 131 S. Ct. 1325, 1336 (2011); Leocal v. Ashcroft, 543 U.S.

1, 11 n.8 (2004); Scheidler v. Nat’l Org. for Women, 537 U.S. 393, 408–09 (2003).  

Case law thus makes clear that either the rule of lenity prevails across the board

or the agency’s interpretation does.  But which one?  The better approach, it seems to

me, is that a court should not defer to an agency’s anti-defendant interpretation of a law

backed by criminal penalties. 
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First, the rule of lenity forbids deference to the executive branch’s interpretation

of a crime-creating law.  If an ordinary criminal law contains an uncertainty, every court

would agree that it must resolve the uncertainty in the defendant’s favor.  No judge

would think of deferring to the Department of Justice.  Allowing prosecutors to fill gaps

in criminal laws would “turn the normal construction of criminal statutes upside down,

replacing the doctrine of lenity with a doctrine of severity.”  Crandon, 494 U.S. at 178

(Scalia, J., concurring in the judgment).

If the rule of lenity forecloses deference to the Justice Department’s

interpretation of a crime-creating law in Title 18, does it not follow that it forecloses

deference to the Housing Department’s interpretation of a crime-creating law in Title

12?  Or the immigration authorities’ interpretation of a crime-creating law in Title 8?

Or the IRS’s interpretation of a crime-creating law in Title 26?  No principled distinction

separates these settings.  Allowing housing inspectors and immigration officers and tax

collectors to fill gaps in hybrid criminal laws, no less than allowing prosecutors to fill

them in pure criminal laws, offends the rule of lenity.  

Second, looking at the question within the framework of Chevron leads to the

same answer.  An agency’s interpretation of a statute does not prevail whenever the face

of the statute contains an ambiguity.  Deference comes into play only if a statutory

ambiguity lingers after deployment of all pertinent interpretive principles.  If you believe

that Chevron has two steps, you would say that the relevant interpretive rule—the rule

of lenity—operates during step one.  Once the rule resolves an uncertainty at this step,

“there [remains], for Chevron purposes, no ambiguity . . . for an agency to resolve.”  INS

v. St. Cyr, 533 U.S. 289, 320 n.45 (2001).  If you believe that Chevron has only one step,

you would say that Chevron requires courts “to accept only those agency interpretations

that are reasonable in light of the principles of construction courts normally employ.”

EEOC v. Arabian American Oil Co., 499 U.S. 244, 260 (1991) (Scalia, J., concurring in

part and concurring in the judgment).  If an interpretive principle resolves a statutory

doubt in one direction, an agency may not reasonably resolve it in the opposite direction.

Id.  But the broader point, the critical one, transcends debates about the mechanics of
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Chevron:  Rules of interpretation bind all interpreters, administrative agencies included.

That means an agency, no less than a court, must interpret a doubtful criminal statute in

favor of the defendant.

Precedents in related areas confirm this conclusion.  All manner of presumptions,

substantive canons and clear-statement rules take precedence over conflicting agency

views.  See Wyeth v. Levine, 555 U.S. 555, 576 (2009) (presumption against

preemption); St. Cyr, 533 U.S. at 320 (presumption against retroactivity); id.

(interpretation of doubtful deportation statutes in favor of immigrants); Alexander v.

Sandoval, 532 U.S. 275, 288–91 (2001) (presumption against implied causes of action);

SWANCC v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 173 (2001) (federalism canon);

Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades Council, 485

U.S. 568, 575 (1988) (avoidance of constitutional doubt).  Why treat the rule of lenity,

the most venerable and venerated of interpretive principles, differently?

Third, the policies that drive lenity and Chevron show how to harmonize the two

principles.  Start with lenity.  Making something a crime is serious business.  It visits the

moral condemnation of the community upon the citizen who engages in the forbidden

conduct, and it allows the government to take away his liberty and property.  The rule

of lenity carries into effect the principle that only the legislature, the most democratic

and accountable branch of government, should decide what conduct triggers these

consequences.  Bass, 404 U.S. at 348.  By giving unelected commissioners and directors

and administrators carte blanche to decide when an ambiguous statute justifies sending

people to prison, the government’s theory diminishes this ideal. 

The rule of lenity also compels the state to give the citizen fair warning, ideally

on the face of the statute, of what the criminal law forbids.  McBoyle v. United States,

283 U.S. 25, 27 (1931).  There are no crimes by implication just as no one is killed by

implication.  Yet if agencies are free to ignore the rule of lenity, the state could make an

act a crime in a remote statement issued by an administrative agency.  The agency’s

pronouncement need not even come in a notice-and-comment rule.  All kinds of

administrative documents, ranging from manuals to opinion letters, sometimes receive
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Chevron deference.  See, e.g., Barnhart v. Walton, 535 U.S. 212, 221–22 (2002).  Nor

is this a figment.  In this case, the government has tried to expand a federal criminal law

through a policy statement, a theory that runs headlong into “the instinctive distastes

against men languishing in prison unless the lawmaker has clearly said they should.”

Henry Friendly, “Mr. Justice Frankfurter and the Reading of Statutes,” in Benchmarks

196, 209 (1967).  

So much for the purpose of lenity; what of the purpose of Chevron?  There may

be as many accounts of Chevron as there are professors of administrative law.  But what

matters most, Chevron’s account of itself, shows that Chevron accommodates rather than

trumps the lenity principle.  Filling a statutory gap, the Supreme Court explained,

requires making a policy choice.  467 U.S. at 864–65.  But courts should avoid making

policy choices, as they enjoy neither expertise in the relevant area nor a democratically

accountable pedigree.  Id. at 865–66.  Forced to a choice between the two, the Court

concluded that administrators are better equipped than judges to fill the gaps.  Id. at 866.

This account of Chevron says nothing about the present case.  When a court

applies the rule of lenity, it does not snatch a policy decision from the political branches.

It instead insists that the choice to make the conduct criminal be made by the first

political branch rather than the second.  Put another way, Chevron describes how judges

and administrators divide power.  But power to define crimes is not theirs to divide.  The

accommodation then becomes straightforward:  Allowing agencies to fill gaps in

criminal statutes would impair the rule of lenity’s purposes, and interpreting these

statutes leniently would respect Chevron’s aims. 

Fourth, uninvited oddities arise if courts but not agencies must adhere to the rule

of lenity.  United States v. Mead Corp., 533 U.S. 218 (2001), and its follow-on cases

hold that an agency interpretation’s eligibility for Chevron deference depends on the

procedure that preceded the interpretation’s adoption as well as on factors like “the

interstitial nature of the legal question, the related expertise of the Agency, the

importance of the question to the administration of the statute, the complexity of that

administration, and the careful consideration the Agency has given the question over a
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long period of time.”  Walton, 535 U.S. at 222.  Where the governing statute creates only

civil liability, a multi-factor test may be the best one can hope for.  See Mead, 533 U.S.

at 236–37.  But it is a bit strange to say that, if Welles-Bowen wants to know whether

it commits a crime by falling afoul of a policy statement, it must first endure the “open-

ended rough-and-tumble of factors.”  Medellin v. Texas, 552 U.S. 491, 514 (2008).

Auer v. Robbins, 519 U.S. 452 (1997), adds another complication.  It says that,

when a regulation interpreting an ambiguous statute itself contains an ambiguity, the

agency’s interpretation of the regulation receives essentially complete deference.  See

id. at 461; Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945).  Unless the

rule of lenity applies to agencies, Auer would give each agency two ways of construing

criminal laws against the defendant—by resolving ambiguities in the criminal statute and

by resolving ambiguities in any regulation.  What’s more, the range of documents

eligible for deference under Auer is broader than under Chevron.  Even an interpretation

contained in a brief may receive deference.  Auer, 519 U.S. at 462.  One head-turning

upshot of permitting Chevron to silence the rule of lenity is this:  Any government

lawyer with a laptop could create a new federal crime by adding a footnote to a friend-

of-the-court brief.  That is not likely.

The retroactivity of Chevron deference adds another paradox.  An agency’s

authoritative interpretation of a statute attracts deference even in cases about transactions

that occurred before the issuance of the interpretation.  Smiley v. Citibank (South

Dakota), N.A., 517 U.S. 735, 744 n.3 (1996).  But how would this rule work in a criminal

setting given the Ex Post Facto Clause?  See U.S. Const. art. I, § 9, cl. 3.  So long as the

one-statute, one-interpretation rule stands, a court cannot dignify the one principle

without slighting the other.

The government, both in this case and in similar cases before other courts, offers

several lines of argument in response to this approach.  None is convincing.

The government points out that several cases show that Congress’s authority to

define crimes is not exclusive.  Although the Constitution as a general matter vests

power to define crimes in Congress alone, the modern nondelegation doctrine, it is true,
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occasionally allows Congress to transfer some responsibility for defining crimes to the

executive branch.  Hence United States v. Grimaud, 220 U.S. 506 (1911), held that

Congress could make it a crime to violate regulations issued by the Secretary of

Agriculture.  Touby v. United States, 500 U.S. 160 (1991), held that Congress could

direct the Attorney General on an emergency basis to figure out which drugs to classify

as controlled substances.  And United States v. O’Hagan, 521 U.S. 642 (1997), saw

nothing objectionable in a law authorizing the Securities and Exchange Commission to

make rules combating securities fraud and to make violations of these rules crimes.  If

the Court allowed Congress to assign responsibility for defining crimes to the executive

in those cases, what makes today’s case different?

The argument overlooks the reality that, if Congress wants to assign the

executive branch discretion to define criminal conduct, it must speak “distinctly.”

Grimaud, 220 U.S. at 519; United States v. Eaton, 144 U.S. 677, 688 (1892).  This clear-

statement rule reinforces horizontal separation of powers in the same way that Gregory

v. Ashcroft, 501 U.S. 452 (1991), reinforces vertical separation of powers.  It compels

Congress to legislate deliberately and explicitly before departing from the Constitution’s

traditional distribution of authority.  Cases like Grimaud, Touby and O’Hagan respected

this express-statement requirement, but the government’s theory flouts it.  Under the

government’s approach, courts could presume a congressional delegation of authority

to create crimes whenever a criminal statute contains a gap.  A presumption does not a

clear statement make.

A related analogy to the Court’s federalism precedents fortifies the point.  The

Constitution sometimes allows Congress to upset federalism norms provided it legislates

clearly.  See Gregory, 501 U.S. at 460.  But it does not follow that Chevron allows

agencies to upset federalism norms when Congress legislates ambiguously.  See

SWANCC, 531 U.S. at 172–73.  In the same way, Congress may sometimes depart from

separation-of-powers principles so long as it legislates clearly.  But it does not follow

that agencies may depart from separation-of-powers principles when Congress legislates

ambiguously.
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Quite apart from the clear-statement rule, the Constitution may well also require

Congress to state more than an “intelligible principle” when leaving the definition of

crime to the executive.  The Supreme Court has suggested that “greater congressional

specificity [may be] required in the criminal context.”  Touby, 500 U.S. at 166; see Yakus

v. United States, 321 U.S. 414, 423–27 (1944).  The laws at issue in Grimaud, Touby and

O’Hagan honored this principle.  But under the government’s approach, an agency could

fill a gap in a criminal statute even where Congress provides no specific guidance about

how to fill it.

The government separately relies heavily on a footnote in Babbitt v. Sweet Home

Chapter of Communities for a Great Oregon.  515 U.S. 687, 704 n.18 (1995).  Sweet

Home arose under the Endangered Species Act, which made it an offense (subject to

civil and criminal penalties) to “take” any endangered species.  16 U.S.C. § 1538(a)(1).

The Interior Department issued a regulation interpreting this provision to prohibit

“significant habitat modification or degradation” that kills or injures protected wildlife.

50 C.F.R. § 17.3 (1994).  Before the agency could enforce this regulation, landowners

challenged it on its face, claiming that it outstripped the agency’s statutory authority.

Citing Chevron, the Court gave the interpretation contained in the regulation

“some degree of deference.”  Sweet Home, 515 U.S. at 703.  The Court then dropped this

footnote:

Respondents also argue that the rule of lenity should foreclose any
deference to the Secretary’s interpretation . . . because the statute
includes criminal penalties. . . . We have applied the rule of lenity in a
case raising a narrow question concerning the application of a statute that
contains criminal sanctions to a specific factual dispute . . . where no
regulation was present.  See United States v. Thompson/Center Arms Co.,
504 U.S. 505, 517–18 & n. 9 (1992). We have never suggested that the
rule of lenity should provide the standard for reviewing facial challenges
to administrative regulations whenever the governing statute authorizes
criminal enforcement.  Even if there exist regulations whose
interpretations of statutory criminal penalties provide such inadequate
notice of potential liability as to offend the rule of lenity, the [present]
regulation, which has existed for two decades and gives a fair warning
of its consequences, cannot be one of them.
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Id. at 704 n.18.  As the government reads it, this passage definitively holds that Chevron

deference defeats the rule of lenity.  

That is a lot to ask of a footnote, more it seems to me than these four sentences

can reasonably demand.  Note first of all that the government’s reading eclipses the just-

mentioned Grimaud/Eaton line of cases, which hold that, if Congress wants to assign

responsibility for crime definition to the executive, it must speak clearly.  No one thinks

that Chevron-triggering ambiguity satisfies a clear-statement requirement.  Did the Court

mean to overrule these precedents in a footnote that does not even mention them?  Not

likely.  And a case decided after Sweet Home expressly declines—in a footnote, no

less—to decide how the rule of lenity and Chevron interact.  See SWANCC, 531 U.S. at

174 n.8.  Why did the Court express reluctance to decide a question if, as the government

claims, it had already decided it?

The answer is that Sweet Home’s footnote 18 lends itself to a narrower reading,

one that preserves the clear-statement rule applicable in this setting and one that

preserves the obligation of courts and agencies to respect the rule of lenity.  The footnote

merely acknowledges the possibility of a pre-enforcement facial challenge to an

agency’s regulation—because the agency had no interpretive authority in the first place,

because the agency failed to follow the procedures for promulgating the regulation or

because the statute plainly forecloses the agency’s interpretation.  Yet not one of these

challenges depends on, or demands consideration of, the rule of lenity.  Why else would

the Court distinguish cases involving “specific factual dispute[s]” from cases “reviewing

facial challenges”?  What purpose could this distinction serve unless the Court meant to

create a rule for facial challenges?  Although the footnote mentions that the Interior

Department’s two-decade-old regulation comports with one of the rule of lenity’s

objectives (promoting fair notice), it says nothing about other regulations or the rule of

lenity’s separation-of-powers objective (reinforcing that Congress, not courts or

agencies, define crimes).  Before accepting the government’s broad reading of the

footnote, one would have expected the Court to say more before allowing agencies to
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trump a doctrine Chief Justice Marshall described as “perhaps not much less old than

construction itself.”  5 Wheat. at 95.

Not only does the age of the rule counsel against sweeping it aside sotto voce in

a footnote, but so does its growing significance in interpretive disputes about the

meaning of criminal laws.  The Court has all but abandoned the practice of interpreting

criminal laws against defendants on the basis of legislative history.  Compare, e.g.,

United States v. Santos, 553 U.S. 507, 513 n.3 (2008) (plurality opinion), with, e.g.,

Dixson v. United States, 465 U.S. 482, 491 (1984); see United States v. R.L.C., 503 U.S.

291, 307–11 (Scalia, J., concurring in the judgment).  And it has found lenity-triggering

ambiguity in criminal laws more readily of late than it did in the past.  Compare, e.g.,

Santos, 553 U.S. at 513–14, with, e.g., Moskal v. United States, 498 U.S. 103, 108

(1990).  Meanwhile, deference has shrunk in reach.  The Court has cabined the range of

materials entitled to Chevron deference.  See, e.g., Mead, 533 U.S. at 231.  And it has

confirmed that Chevron does not permit an agency to trump other rules of interpretation.

See, e.g., St. Cyr, 533 U.S. at 320 n.45.  Lenity and Chevron thus look different now than

they did when Sweet Home inscrutably footnoted their interaction. 

If accepted, moreover, the government’s theory would mean that, in many of the

Court’s criminal cases, criminal defendants were one agency interpretation away from

being incarcerated.  It would mean that ambiguity in the Fair Labor Standards Act would

have allowed the Secretary of Labor to decide that an employer commits a new crime

not just when he sets an employee’s salary too low but each week he underpays the

employee.  But see United States v. Universal C.I.T. Credit Corp., 344 U.S. 218 (1952).

It would mean that ambiguity in the National Firearms Act would have allowed the

Secretary of the Treasury to decide that a gun manufacturer commits a crime when it

packages a pistol with a carbine-conversion kit.  But see United States v.

Thompson/Center Arms Co., 504 U.S. 505 (1992).  It would mean that ambiguity in the

Immigration and Nationality Act would have allowed the Attorney General to decide that

drunk driving is a crime of violence.  But see Leocal v. Ashcroft, 543 U.S. 1 (2004).  And

it would mean that ambiguity in the Immigration and Nationality Act would have
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allowed the Attorney General to decide that first-time drug possession and social sharing

of marijuana are drug-trafficking crimes.  But see Carachuri-Rosendo v. Holder, 560

U.S. 563 (2010); Moncrieffe v. Holder, 133 S. Ct. 1678 (2013).

In the final analysis, the government’s theory gives the executive branch an

implied share of the legislature’s power to define crimes.  That is no small matter given

“the growing power of the administrative state,” City of Arlington v. FCC, 133 S. Ct.

1863, 1879 (2013) (Roberts, C.J., dissenting), and it is no small matter given the reality

that Congress continues to “put[] forth an ever-increasing volume . . . of criminal laws,”

Sykes v. United States, 131 S. Ct. 2267, 2288 (2011) (Scalia, J., dissenting).  None of the

Supreme Court’s decisions requires us to accept this theory; many stand in its way.

Agencies, no less than courts, must honor the rule of lenity.
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INTRODUCTION 

Richard Lueras appeals from a judgment entered after the trial court 

sustained without leave to amend a demurrer to his verified first amended complaint (the 

First Amended Complaint).  After the foreclosure sale of his home, Lueras sued Bank of 

America, N.A., successor by merger to BAC Home Loans Servicing, LP (Bank of 

America), ReconTrust Company, N.A. (ReconTrust), and Federal National Mortgage 

Association, commonly called and referred to as “Fannie Mae.”  The First Amended 

Complaint asserted causes of action for negligence, breach of contract, violation of the 

Perata Mortgage Relief Act (Civ. Code, § 2923.5), fraud/misrepresentation, unfair and 

unlawful practices (Bus. & Prof. Code, § 17200), and to quiet title. 

The First Amended Complaint included no allegations directed specifically 

to Fannie Mae, and we therefore affirm the judgment in its favor.  As to Bank of America 

and ReconTrust, we affirm the judgment as to the causes of action for violation of Civil 

Code section 2923.5 and to quiet title, but, in all other respects, reverse and remand to 

permit Lueras to amend the First Amended Complaint. 

The key fact alleged in the First Amended Complaint is that a mere 13 days 

before Bank of America foreclosed on Lueras’s home, Bank of America falsely 

represented in writing to Lueras that no foreclosure sale would occur while Lueras was 

being considered for “other foreclosure avoidance programs.”  In so doing, Bank of 

America expressly and in writing informed Lueras he “will not lose [his] home during 

this review period.”  A Bank of America representative also informed Lueras the pending 

foreclosure sale would be postponed.  Nevertheless, days later, Bank of America 

foreclosed on Lueras’s home. 

Another key point is the trial court sustained a demurrer without leave to 

amend to the First Amended Complaint—i.e., Lueras had filed only two complaints in a 

complicated and evolving area of law before facing dismissal.  Given the standard of 
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review and California’s policy of liberality in granting of amendments, Lueras should be 

given an opportunity to amend the First Amended Complaint. 

 

ALLEGATIONS 

In reviewing the order sustaining the demurrer, we accept the factual 

allegations of the First Amended Complaint as true.  (Committee for Green Foothills v. 

Santa Clara County Bd. of Supervisors (2010) 48 Cal.4th 32, 42.)  We also accept as true 

facts appearing in exhibits attached to the complaint.  (Sarale v. Pacific Gas & Electric 

Co. (2010) 189 Cal.App.4th 225, 245; Dodd v. Citizens Bank of Costa Mesa (1990) 222 

Cal.App.3d 1624, 1626-1627.)  If the facts expressly alleged in the complaint conflict 

with an exhibit, the contents of the exhibit take precedence.  (Sarale v. Pacific Gas & 

Electric Co., supra, at p. 245.) 

In March 2007, Lueras refinanced his home loan in the amount of 

$385,000.  The monthly payment on the 30-year loan was $1,965.10.  To secure the loan, 

a trust deed against Lueras’s home was recorded.   

Lueras made every monthly payment due until he and his wife suffered 

financial hardship.  In 2009, Lueras requested a loan modification from the lender, Bank 

of America, under the Home Affordable Modification Program (HAMP).
1
   

In 2009, Fannie Mae instituted the HomeSaver Forbearance program, 

which was available to those who did not qualify for HAMP loan modifications.  

According to the First Amended Complaint, “[t]he program was supposed to lead to a 

                                              

  
1
  “[T]he United States Department of the Treasury implemented the Home Affordable 

Mortgage Program (HAMP) to help homeowners avoid foreclosure during the housing 

market crisis of 2008.  ‘The goal of HAMP is to provide relief to borrowers who have 

defaulted on their mortgage payments or who are likely to default by reducing mortgage 

payments to sustainable levels, without discharging any of the underlying debt.’  

[Citation.]”  (West v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 785 

(West).) 
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permanent plan so that the borrower could ‘save’ their [sic] home and in the interim offer 

the owner a 6 month plan reducing the monthly payment by 30% to 50% less than the 

current mortgage payment.”  Fannie Mae’s Announcement 09-05R,
2
 issued in April 

2009, stated:  “HomeSaver Forbearance is a new loss mitigation option available to 

borrowers [who] are either in default or for whom default is imminent and who do not 

qualify for the HAMP.  A servicer should offer a HomeSaver Forbearance if such 

borrowers have a willingness and ability to make reduced monthly payments of at least 

one-half of their contractual monthly payment.  The plan should reduce the borrower’s 

payments to an amount the borrower can afford, but no less than 50 percent of the 

borrower’s contractual monthly payment, including taxes and insurance and any other 

escrow items at the time the forbearance is implemented.  During the six month period of 

forbearance, the servicer should work with the borrower to identify the feasibility of, and 

implement, a more permanent foreclosure prevention alternative.  The servicer should 

evaluate and identify a permanent solution during the first three months of the 

forbearance period and should implement the alternative by the end of the sixth month.”  

(Announcement 09-05R, supra, at pp. 31-32 <https://www.fanniemae.com/content/ 

announcement/0905.pdf> [as of Oct. 31, 2013].) 

Although Lueras requested a HAMP loan modification, “Bank of America 

apparently offered [him] the Forbearance program instead of the HAMP program.”  In a 

letter dated August 17, 2009, Bank of America notified Lueras that “you qualify for the 

Fannie Mae HomeSaver Forbearance™ program” and, as a consequence, he was eligible 

for reduced mortgage payments for a period of up to six months.  The letter stated:  

“Under the HomeSaver Forbearance program, we are working with Fannie Mae, a 

                                              

  
2
  United States Department of the Treasury, Announcement 09-05R, Reissuance of the 

Introduction of the Home Affordable Modification Program, HomeSaver Forbearance, 

and New Workout Hierarchy (Apr. 21, 2009), available at <https://www.fanniemae.com/ 

content/announcement/0905.pdf> [as of Oct. 31, 2013] (Announcement 09-05R). 
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government-sponsored enterprise, to reduce your mortgage payment by up to 50% for up 

to 6 months while we work with you to find a long-term solution.”  

Lueras accepted Bank of America’s offer for reduced monthly payments 

under the HomeSaver Forbearance program by entering into a forbearance agreement 

(the Forbearance Agreement), which was attached as an exhibit to the First Amended 

Complaint.  The Forbearance Agreement reduced the monthly payments on Lueras’s 

home loan to $1,101.16 for six months, commencing on September 16, 2009.  The 

Forbearance Agreement stated the “Deferral Period Payment” commenced on 

September 16, 2009, and ended on the earliest of (1) six months from “the execution date 

by Servicer”; (2) “execution of an agreement with Servicer for another resolution of my 

default under my loan Documents . . .”; or (3) “my default under the terms of this 

Agreement.”  The Forbearance Agreement stated:  “The Servicer will suspend any 

scheduled foreclosure sale, provided I continue to meet the obligations under this 

Agreement.”   

The Forbearance Agreement also stated:  “During the Deferral Period, 

Servicer will review my Loan to determine whether additional default resolution 

assistance can be offered to me.  At the end of the Deferral Period either (1) I will be 

required to recommence my regularly scheduled payments and to make additional 

payment(s), on terms to be determined by Servicer, until all past due amounts owed under 

the Loan documents have been paid in full, (2) I will be required to reinstate my Loan in 

full, (3) Servicer will offer to modify my Loan[,] (4) Servicer will offer me some other 

form of payment assistance or alternative to foreclosure, on terms to be determined solely 

by Servicer . . . , or (5) if no feasible alternative can be identified, Servicer may 

commence or continue foreclosure proceedings or exercise other rights and remedies 

provided Servicer under the Loan Documents.”   

Lueras made the monthly payment of $1,101.16 for a period of 10 months.  

During that time, Bank of America did not work with Lueras to identify the feasibility of, 
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much less implement, a more permanent foreclosure prevention alternative; Bank of 

America did not evaluate and identify a permanent solution during the first three months 

of the deferral period; and Bank of America did not implement a permanent solution by 

the end of the sixth-month period.   

Meanwhile, Lueras submitted to Bank of America all information required 

to determine whether he qualified for a HAMP loan modification.  In October 2010, 

while Lueras waited for Bank of America’s determination, he was served with a notice of 

default by the trustee, ReconTrust.  The notice of default stated the total amount in 

arrears was $64,424.98 as of October 19, 2010.  It was not until this notice of default was 

recorded that Bank of America began to explore with Lueras alternatives to foreclosure.  

At that point, Lueras enlisted the aid of the California Attorney General’s Office, which 

agreed to monitor and assist with the loan modification process on behalf of Lueras.  

In December 2010, Lueras requested a loan modification package from 

Fannie Mae.  In January 2011, Lueras returned the completed package to Fannie Mae, 

which sent a copy of it to Bank of America.  The completed package included over 

100 pages of documents from Lueras.  

In February 2011, Lueras was served with a notice of trustee’s sale with a 

scheduled sale date of February 22, 2011.  Bank of America rescheduled the sale date a 

total of four times, ultimately setting the sale for May 18, 2011.  

The First Amended Complaint alleged that Bank of America eventually 

determined Lueras was eligible for a HAMP loan modification and made an oral offer to 

modify the loan.  Lueras accepted the offer.  But, the First Amended Complaint also 

alleged that, in a letter dated May 5, 2011, Bank of America informed Lueras he was not 

eligible for a HAMP loan modification.  The May 5, 2011 letter, which was attached as 

an exhibit to the First Amended Complaint, stated Bank of America was reviewing 

Lueras’s financial information “to determine if there are other options available to you” 

and that Bank of America “will contact you within 10 days to let you know what other 
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options are available to you and the next steps you need to take.”  The May 5 letter also 

stated:  “If a foreclosure sale of your home is currently pending and on hold, that hold 

will continue and remain in effect while you are considered for other foreclosure 

avoidance programs.”  While advising Lueras not to ignore any foreclosure notices, the 

letter stated, “you will not lose your home during this review period.”   

Lueras immediately contacted Nancy Whitaker of Bank of America, who 

told him the May 5, 2011 letter was sent by “a third party ‘home retention’ vendor” and 

was an error.  Whitaker told Lueras that he had been placed in an approved program in 

which the interest rate on his loan would be reduced for four years.  She advised him that 

Bank of America needed to obtain Fannie Mae’s approval.   

In a letter to Lueras, dated May 6, 2011, Bank of America informed him it 

was reviewing his financial documents to determine whether he was eligible for a HAMP 

loan modification.  The May 6 letter, which was attached as an exhibit to the First 

Amended Complaint, stated Lueras would receive one of three possible responses:  

(1) notification he had been approved for a trial period plan under HAMP, (2) notification 

he was not eligible for a HAMP loan modification, or (3) more information was needed 

to make a decision.   

Lueras immediately contacted Bank of America about the May 6 letter.  He 

was informed the letter was sent in error as his application had already “been approved” 

by Bank of America.  Whitaker told Lueras the trustee’s sale, which had been 

rescheduled for May 18, 2011, would be reset, pending approval by Fannie Mae.  On 

Lueras’s copy of the May 6, 2011 letter is this handwritten note:  “per Nancy [¶] ‘sent in 

error’ . . . [¶] 5/18 reset . . . [¶] already approved.”   

During May 2011, Lueras made many contacts with Fannie Mae, Bank of 

America, and the California Attorney General’s Office, but “[n]o response was ever 

received stating why the foreclosure was proceeding.”  Lueras never received a further 

response—oral or written—from Bank of America, advising whether he was or was not 
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eligible for a loan modification program.  He likewise never received notice from Fannie 

Mae that it had denied him a loan modification.   

According to the First Amended Complaint, the Making Home Affordable 

program guidelines require the loan servicer to wait 30 days from the date of denial of a 

HAMP loan modification before foreclosing so the borrower can appeal the decision.   

On May 18, 2011, Lueras was informed by the California Attorney 

General’s Office that the foreclosure sale would be conducted on that date.  Minutes later, 

Lueras’s home was sold at the foreclosure sale to H and K Acquisitions, LLC.  H and K 

Acquisitions, LLC, was named as a defendant in the First Amended Complaint but is not 

a party to this appeal. 

 

PROCEDURAL HISTORY 

Lueras filed this lawsuit in June 2011.  The complaint asserted causes of 

action for negligence, breach of contract, breach of contract (third party beneficiary), 

fraud/misrepresentation, unfair and unlawful practices, and to quiet title.  The trial court 

sustained, with leave to amend, a demurrer by Bank of America, ReconTrust, and Fannie 

Mae.
3
   

Lueras filed the First Amended Complaint, which asserted causes of action 

for negligence (against Bank of America, ReconTrust, and Fannie Mae), breach of 

contract (against Bank of America and Fannie Mae), violation of Civil Code 

section 2923.5 (against Bank of America and ReconTrust), fraud/misrepresentation 

(against Bank of America and Fannie Mae), unfair and unlawful practices (against Bank 

of America and Fannie Mae), and quiet title (against Bank of America, ReconTrust, and 

Fannie Mae).  The trial court sustained without leave to amend Bank of America, 

ReconTrust, and Fannie Mae’s demurrer to the First Amended Complaint and ordered it 

                                              

  
3
  The trial court sustained the demurrer without leave to amend as to plaintiff 

Mary Lueras, and that ruling has not been challenged.   
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dismissed with prejudice.  Lueras timely appealed from the subsequently entered 

judgment of dismissal.   

 

MOTION TO STRIKE PORTIONS OF 

LUERAS’S REPLY BRIEF 

Bank of America, ReconTrust, and Fannie Mae move to strike several 

portions of Lueras’s reply brief referring to a December 19, 2007 letter, of which Lueras 

requested we take judicial notice.  The motion is made on the ground the request for 

judicial notice was improper and, therefore, those portions of Lueras’s reply brief, which 

reference the December 19, 2007 letter, should be stricken.  We grant the motion. 

California Rules of Court, rule 8.204(a)(1)(C) states an appellate brief must 

“[s]upport any reference to a matter in the record by a citation to the volume and page 

number of the record where the matter appears.”  We may decline to consider passages of 

a brief that do not comply with this rule.  (Ragland v. U.S. Bank National Assn. (2012) 

209 Cal.App.4th 182, 195.)  As a reviewing court, we usually consider only matters that 

were part of the record when the judgment was entered.  (Ibid.)  

By separate order, we previously denied Lueras’s request for judicial 

notice; we therefore decline to consider those portions of Lueras’s reply brief which are 

supported solely by the December 19, 2007 letter.  Those portions are (1) on page 4, the 

first full paragraph beginning “On December 19, 2007 Congress received letters”; and 

(2) from page 19, the fourth full paragraph beginning “In the letter dated December 19, 

2007” through the third full paragraph on page 20, ending “investors would not lose their 

dividends.”  

 

STANDARD OF REVIEW 

We independently review a ruling on a demurrer to determine whether the 

pleading alleges facts sufficient to state a cause of action.  (McCall v. PacifiCare of Cal., 
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Inc. (2001) 25 Cal.4th 412, 415.)  In so doing, “[t]he complaint must be liberally 

construed and survives a general demurrer insofar as it states, however inartfully, facts 

disclosing some right to relief.”  (Longshore v. County of Ventura (1979) 25 Cal.3d 14, 

22.) 

“On appeal from a judgment dismissing an action after sustaining a 

demurrer without leave to amend, . . . [w]e give the complaint a reasonable interpretation, 

reading it as a whole and its parts in their context.  [Citation.]  Further, we treat the 

demurrer as admitting all material facts properly pleaded, but do not assume the truth of 

contentions, deductions or conclusions of law.  [Citations.]  When a demurrer is 

sustained, we determine whether the complaint states facts sufficient to constitute a cause 

of action.  [Citation.]  And when it is sustained without leave to amend, we decide 

whether there is a reasonable possibility that the defect can be cured by amendment:  if it 

can be, the trial court has abused its discretion and we reverse.  [Citation.]”  (City of 

Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 865.)   

At the outset, and as part of our discussion of the standard of review, we 

address the argument that some or all of Lueras’s claims are not viable because the 

foreclosure sale has been rescinded and “any equity Lueras might have in the property 

remains.”  In opposition to the demurrer to the First Amended Complaint, Lueras 

acknowledged, “the trustee was able to rescind the foreclosure sale” and, in his reply 

brief, argues, “[t]he rescission of the trustee’s deed upon [sale] does not moot 

Mr. Lueras’[s] claims.”   

In reviewing the judgment, we are limited to the well-pleaded facts of the 

complaint and matters subject to judicial notice.  (Zelig v. County of Los Angeles (2002) 

27 Cal.4th 1112, 1126; Walgreen Co. v. City and County of San Francisco (2010) 185 

Cal.App.4th 424, 433.)  The First Amended Complaint did not allege rescission of the 

foreclosure sale.  No party has requested we take judicial notice of anything establishing 

such rescission.  No party has explained what “rescission” means in this context, briefed 
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the legal consequences of a rescission on possible future attempts to foreclose, or 

informed us of the status of any current foreclosure proceedings.  No party has argued 

that statements of Lueras’s counsel constitute judicial admissions.   

In short, nothing in the record permits us to consider the foreclosure sale to 

have been rescinded or the legal significance of any such rescission in reviewing the 

judgment and the sufficiency of the First Amended Complaint.  Whether a rescission of 

the foreclosure sale occurred and the legal significance of a rescission is better resolved 

in the trial court, after Lueras has the opportunity to replead and, as necessary and 

permitted, upon concrete evidence.  Further, assuming there was a “rescission” of the 

foreclosure sale, we cannot say as a matter of law at this stage that Lueras cannot plead 

any cause of action.    

DISCUSSION 

I. 

Negligence 

In the first cause of action of the First Amended Complaint, for negligence, 

Lueras alleged Bank of America and ReconTrust breached a duty of care in the handling 

of his application for a loan modification and in foreclosing his property.  Bank of 

America and ReconTrust argue Lueras failed to allege, and cannot allege, the existence of 

a duty of care. 

A.  Overview of the Law of Negligence and Relevant Allegations of the First Amended 

Complaint 

To state a cause of action for negligence, a plaintiff must allege (1) the 

defendant owed the plaintiff a duty of care, (2) the defendant breached that duty, and 

(3) the breach proximately caused the plaintiff’s damages or injuries.  (Thomas v. 

Stenberg (2012) 206 Cal.App.4th 654, 662.)  Whether a duty of care exists is a question 

of law to be determined on a case-by-case basis.  (Parsons v. Crown Disposal Co. (1997) 

15 Cal.4th 456, 472.)  
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We start by identifying the allegedly negligent conduct by Bank of America 

and ReconTrust because our analysis is limited to “the specific action the plaintiff claims 

the particular [defendant] had a duty to undertake in the particular case.”  (Vasquez v. 

Residential Investments, Inc. (2004) 118 Cal.App.4th 269, 280.)  In the first cause of 

action, Lueras alleged that Bank of America and ReconTrust owed him a duty of care to 

(1) handle his loan “in such a way to prevent foreclosure and forfeiture of his property”; 

(2) “determine modification approvals, explore and offer foreclosure alternatives with 

Mr. Lueras prior to default”; (3) “exercise reasonable care and skill in timely and 

accurately responding to customer requests and inquiries”; (4) “record proper land 

records”; (5) “properly service the loan”; (6) “ensure chain of title prior to foreclosing”; 

and (7) “stop all foreclosure sales that are unlawful.”    

Lueras alleged Bank of America and ReconTrust breached that duty of care 

in several ways.  Most importantly, Lueras alleged Bank of America and ReconTrust had 

a duty to offer Lueras a loan modification and breached that duty by refusing to do so.  

He also alleged Bank of America and ReconTrust breached their duty of care by “failing 

to timely and accurately respond to customer requests and inquiries,” by “failing to 

comply with state consumer protection laws, properly service the loan, and use consistent 

methods to determine modification approvals,” and by “failing to . . . record proper land 

records . . . and ensure chain of title prior to foreclosing and to stop all foreclosure sales 

that are unlawful.”
4
   

Lenders and borrowers operate at arm’s length.  (Oaks Management 

Corporation v. Superior Court (2006) 145 Cal.App.4th 453, 466; Union Bank v. Superior 

Court (1995) 31 Cal.App.4th 573, 579; Price v. Wells Fargo Bank (1989) 213 

Cal.App.3d 465, 476, disapproved on other grounds in Riverisland Cold Storage, Inc. v. 

                                              

  
4
  In the appellant’s opening brief, Lueras argues that Bank of America’s “unreasonable 

delay in the loan modification process” led to the foreclosure of his home.  No such 

allegation appears in the First Amended Complaint. 
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Fresno-Madera Production Credit Assn. (2013) 55 Cal.4th 1169, 1182.)  “[A]s a general 

rule, a financial institution owes no duty of care to a borrower when the institution’s 

involvement in the loan transaction does not exceed the scope of its conventional role as 

a mere lender of money.”  (Nymark v. Heart Fed. Savings & Loan Assn. (1991) 231 

Cal.App.3d 1089, 1096 (Nymark).)   

In Nymark, supra, 231 Cal.App.3d at page 1092, the court held a lender 

owed no duty of care to a borrower in preparing an appraisal of the real property security 

for the loan when the purpose of the appraisal is to protect the lender by satisfying it that 

the collateral provided adequate security for the loan.  The court reached this holding by 

considering the six factors identified in Biakanja v. Irving (1958) 49 Cal.2d 647 

(Biakanja) to determine whether to recognize a duty of care.  (Nymark, supra, at p. 1098.)  

Those factors are (1) the extent to which the transaction was intended to affect the 

plaintiff, (2) the foreseeability of harm to the plaintiff, (3) the degree of certainty that the 

plaintiff suffered injury, (4) the closeness of the connection between the defendant’s 

conduct and the injury suffered, (5) the moral blame attached to the defendant’s conduct, 

and (6) the policy of preventing future harm.  (Ibid.) 

The Nymark court stressed the purpose of the appraisal was to protect the 

lender’s interest and was not intended to assure the borrower the collateral was sound or 

to induce him to enter into the loan transaction.  (Nymark, supra, 231 Cal.App.3d at 

p. 1099.)  The foreseeability of harm to the borrower—who would know the value of his 

own property—was remote, the connection between the lender’s conduct and the injury 

suffered was “tenuous,” there was “no moral blame because [the borrower] was in a 

position to protect himself from loss,” and a strong public policy prevented imposing on 

the lender a duty of care in the preparation of an appraisal.  (Id. at pp. 1099-1100.) 

In Ragland v. U.S. Bank National Assn., supra, 209 Cal.App.4th at 

page 207, a borrower contended the lender misadvised her to miss a loan payment in 

order to be considered for a loan modification.  The borrower alleged the lender 
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negligently caused her severe emotional distress by then failing to modify her loan and 

selling her home in a foreclosure sale.  (Id. at p. 205.)  Affirming summary adjudication 

of a cause of action for negligent infliction of emotional distress, a panel of this court 

concluded, “[t]he undisputed facts established there was no relationship between [the 

borrower] and [the lender] giving rise to a duty the breach of which would permit [the 

borrower] to recover emotional distress damages based on negligence.”  (Id. at p. 208.)  

Some federal district courts in California have concluded a lender owes no 

duty of care to a borrower to modify a loan.  In Armstrong v. Chevy Chase Bank, FSB 

(N.D.Cal., Oct. 3, 2012, No. 5:11-cv-05664 EJD) 2012 U.S.Dist. Lexis 144125, 

pp. *11-*12, the court explained:  “[A] loan modification, which at its core is an attempt 

by a money lender to salvage a troubled loan, is nothing more than a renegotiation of loan 

terms.  This renegotiation is the same activity that occurred when the loan was first 

originated; the only difference being that the loan is already in existence.  Outside of 

actually lending money, it is undebatable that negotiating the terms of the lending 

relationship is one of the key functions of a money lender.  For this reason, ‘[n]umerous 

cases have characterized a loan modification as a traditional money lending activity.’”  

(See Diunugala v. JP Morgan Chase Bank, N.A. (S.D.Cal., Oct. 3, 2013, 

No. 12cv2106-WQH-NLS) 2013 U.S.Dist. Lexis 144326, p. *10 [“Absent special 

circumstances, there is no duty for a servicer to modify a loan”]; Sanguinetti v. 

CitiMortgage, Inc. (N.D.Cal., Sept. 11, 2013, No. 12-5424 SC) 2013 U.S.Dist. Lexis 

130129, p. *17 [“Loan modifications are part of the lending process, and negotiating a 

lending agreement’s terms is one of a bank’s key functions”]; Bunce v. Ocwen Loan 

Servicing, LLC (E.D.Cal., July 17, 2013, No. CIV. 2:13-00976 WBS EFB) 2013 

U.S.Dist. Lexis 100111, p. *15, [agreeing with Armstrong v. Chevy Chase Bank, FSB that 

lender does not owe duty in loan modification activities]; Kennedy v. Bank of America, 

N.A. (N.D.Cal., Apr. 26, 2012, No. 12-CV-952 YGR) 2012 U.S.Dist. Lexis 58636, 

pp. *21-*22 [lender owes borrower no duty of care in process of approving loan 
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modification]; Dooms v. Federal Home Loan Mortgage Corp. (E.D.Cal., Mar. 31, 2011, 

No. CV F 11-0352 LJO DLB) 2011 U.S.Dist. Lexis 38550, p. *28 [“The [lender] owed 

no duty of care to [the borrower] arising from her default, property foreclosure, and loan 

modification attempts”]; DeLeon v. Wells Fargo Bank, N.A. (N.D.Cal., Oct. 22, 2010, 

No. 10-CV-01390-LHK) 2010 U.S.Dist. Lexis 112941, p. *12 [the defendant lender did 

not have a duty “to complete the loan modification process”].) 

Other United States District Courts have concluded a lender might owe a 

borrower a duty of care in negotiating or processing an application for a loan 

modification.  (See Ansanelli v. JP Morgan Chase Bank, N.A. (N.D.Cal., Mar. 28, 2011, 

No. C 10-03892 WHA) 2011 U.S.Dist. Lexis 32350, pp. *21-*22 [allegation that lender 

offered plaintiffs a loan modification and “engage[d] with them concerning the trial 

period plan” was sufficient to create duty of care]; Becker v. Wells Fargo Bank, N.A., Inc. 

(E.D.Cal., Nov. 30, 2012, No. 2:10-cv-02799 LKK KJN PS) 2012 U.S.Dist. Lexis 

170729, pp. *34-*35 [complaint stated claim against lender for negligence during the 

loan modification process]; Crilley v. Bank of America, N.A. (D. Hawaii, Apr. 26, 2012, 

No. 12-00081 LEK-BMK) 2012 U.S.Dist. Lexis 58469, p. *29 [denying motion to 

dismiss because plaintiffs “have pled sufficient facts to support a finding that Defendant 

went beyond its conventional role as a loan servicer by soliciting Plaintiffs to apply for a 

loan modification and by engaging with them for several months” regarding the 

modification]; Garcia v. Ocwen Loan Servicing, LLC (N.D.Cal., May 10, 2010, 

No. C 10-0290 PVT) 2010 U.S.Dist. Lexis 45375, pp. *7-*11 [plaintiff’s allegations of 

lender’s conduct in handling application for loan modification pleaded a duty of care].) 

After oral argument, we invited the parties to submit supplemental briefs on 

three recent opinions, including Jolley v. Chase Home Finance, LLC (2013) 213 

Cal.App.4th 872 (Jolley), which addressed whether a construction lender owed a duty of 

care to the borrower.  In Jolley, the plaintiff and Washington Mutual Bank (WaMu) 

entered into a construction loan agreement by which the plaintiff borrowed $2,156,000 to 
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renovate a house for use as rental property.  (Id. at pp. 877, 878.)  Problems arose due to 

WaMu’s alleged failure to properly disburse loan proceeds, and WaMu agreed to modify 

the loan based on an expansion of the construction project.  (Id. at p. 878.)  Several 

months after the last disbursement, WaMu was closed by the Office of Thrift Supervision 

and placed in receivership under the Federal Deposit Insurance Corporation.  (Id. at 

p. 879.)  Certain of WaMu’s assets, including the construction loan, were acquired by the 

defendant bank.  (Ibid.) 

Soon thereafter, the plaintiff ceased making payments on the loan, claiming 

he had been forced to default by WaMu’s breaches and negligence in the funding of the 

construction loan.  (Jolley, supra, 213 Cal.App.4th at p. 880.)  The plaintiff tried to obtain 

a loan modification from the defendant and was told “there was a ‘high probability’” the 

defendant would modify the loan to avoid foreclosure and it was likely the construction 

loan could be rolled over into a fully amortized conventional loan.  (Id. at pp. 880-881.)  

So assured, the plaintiff completed construction by borrowing money from family and 

friends.  (Id. at p. 881.)  Instead of offering a loan modification, the defendant demanded 

payment of the loan in full and refused the plaintiff’s request to postpone the planned 

foreclosure sale.  (Ibid.)  

The plaintiff sued the defendant for various causes of action, including 

negligence, fraud, breach of contract, and promissory estoppel.  (Jolley, supra, 213 

Cal.App.4th at p. 881.)  The trial court granted summary judgment, and the Court of 

Appeal reversed.  (Id. at pp. 877-878.)  On the negligence cause of action, the Court of 

Appeal recognized the general rule that a financial institution does not owe a duty of care 

to a borrower when the institution acts within its traditional role as a lender of money.  

(Id. at p. 898.)  The Court of Appeal concluded, however, the general rule did not apply 

to the facts of the case.  The court explained:  “When considered in full context, the cases 

show the question is not subject to black-and-white analysis—and not easily decided on 

the ‘general rule.’  We conclude here, where there was an ongoing dispute about WaMu’s 
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performance of the construction loan contract, where that dispute appears to have bridged 

the [Federal Deposit Insurance Corporation]’s receivership and Chase’s acquisition of the 

construction loan, and where specific representations were made by a Chase 

representative as to the likelihood of a loan modification, a cause of action for negligence 

has been stated that cannot be properly resolved based on lack of duty alone.”  (Ibid.) 

The Court of Appeal did not end its analysis there.  The court next 

considered the six factors identified in Biakanja, supra, 49 Cal.2d 647, for determining 

whether to impose a duty of care.  (Jolley, supra, 213 Cal.App.4th at pp. 899-901.)  The 

court assessed those factors and concluded they compelled the conclusion the defendant 

owed the plaintiff a duty to review his request for a loan modification in good faith.  

(Id. pp. 899-901.)   

The Jolley court acknowledged it was dealing with a construction loan, not 

a residential home loan “where, save for possible loan servicing issues, the relationship 

ends when the loan is funded.”  (Jolley, supra, 213 Cal.App.4th at p. 901.)  “By contrast, 

in a construction loan the relationship between lender and borrower is ongoing, in the 

sense that the parties are working together over a period of time, with disbursements 

made throughout the construction period, depending upon the state of progress towards 

completion.  We see no reason why a negligent failure to fund a construction loan, or 

negligent delays in doing so, would not be subject to the same standard of care.”  (Ibid., 

fn. omitted.)  Despite limiting its holding to construction loans, the Jolley court went to 

great lengths, in dictum, to explain the “no-duty rule is only a general rule” and to 

suggest that a lender may be liable for negligence in its handling of a loan transaction 

within its traditional role as a lender of money.  (Id. at pp. 901-902, citing Ottolini v. 

Bank of America (N.D.Cal., Aug. 19, 2011, No. C-11-0477 EMC) 2011 U.S.Dist. Lexis 

92900, pp. *16-*17.)   

The Jolley court reviewed recent federal and state legislation directed at 

aiding resident homeowners at risk of losing their homes through foreclosure, and 
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concluded that, while the new legislation did not directly apply to construction loans, it 

“sets forth policy considerations that should affect the assessment whether a duty of care 

was owed to [the plaintiff] at that time.”  (Jolley, supra, 213 Cal.App.4th at p. 905.)  If 

the new legislation supports imposition of a duty of care on a construction lender, then it 

would support imposition of such a duty of care on a lender of home loans.  

We disagree with Jolley to the extent it suggests a residential lender owes a 

common law duty of care to offer, consider, or approve a loan modification, or to explore 

and offer foreclosure alternatives.  As the Jolley court recognized, “there is no express 

duty on a lender’s part to grant a modification under state or federal loan modification 

statutes.”  (Jolley, supra, 213 Cal.App.4th at p. 903.)  In Aspiras v. Wells Fargo Bank, 

N.A. (2013) 219 Cal.App.4th 948, 952, 963-964, the court distinguished Jolley and 

declined to impose a duty of care on an institutional lender in handling a loan 

modification.  The Aspiras court agreed with the federal district courts that had held, 

“‘offering loan modifications is sufficiently entwined with money lending so as to be 

considered within the scope of typical money lending activities.’”  (Aspiras v. Wells 

Fargo Bank, N.A., supra, at p. 964.) 

We conclude a loan modification is the renegotiation of loan terms, which 

falls squarely within the scope of a lending institution’s conventional role as a lender of 

money.  A lender’s obligations to offer, consider, or approve loan modifications and to 

explore foreclosure alternatives are created solely by the loan documents, statutes, 

regulations, and relevant directives and announcements from the United States 

Department of the Treasury, Fannie Mae, and other governmental or quasi-governmental 

agencies.  The Biakanja factors do not support imposition of a common law duty to offer 

or approve a loan modification.  If the modification was necessary due to the borrower’s 

inability to repay the loan, the borrower’s harm, suffered from denial of a loan 

modification, would not be closely connected to the lender’s conduct.  If the lender did 
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not place the borrower in a position creating a need for a loan modification, then no 

moral blame would be attached to the lender’s conduct.   

B.  Why the Allegations of the First Amended Complaint Do Not State a Cause of Action 

for Negligence 

Accordingly, in this case, Bank of America and ReconTrust did not have a 

common law duty of care to offer, consider, or approve a loan modification, or to offer 

Lueras alternatives to foreclosure.  Likewise, Bank of America and ReconTrust did not 

have a duty of care to handle Lueras’s loan “in such a way to prevent foreclosure and 

forfeiture of his property.”  Their rights, duties, and obligations in those regards were set 

forth in the note and deed of trust, the Forbearance Agreement, federal and state statutes 

and regulations, and the directives and announcements of the United States Department 

of the Treasury and Fannie Mae.  (Cf. Gomes v. Countrywide Home Loans, Inc. (2011) 

192 Cal.App.4th 1149, 1154 [“‘Because of the exhaustive nature of [the nonjudicial 

foreclosure] scheme, California appellate courts have refused to read any additional 

requirements into the non-judicial foreclosure statute’”].) 

Lueras did not allege Bank of America and ReconTrust did anything 

wrongful that made him unable to make the original monthly loan payments.  Lueras did 

not allege Bank of America and ReconTrust caused or exacerbated his initial default by 

negligently servicing the loan.  To the contrary, he alleged his inability to make the 

payments was caused by financial hardship due to the “drastically decreased . . . demand 

of his services of his contracting business” and his wife’s loss of employment.  Lueras’s 

allegations that Bank of America and ReconTrust owed him duties to “follow through on 

their own agreements,” to comply with consumer protection laws, and to stop foreclosure 

sales that were unlawful fail to state a cause of action for negligence because such duties, 

if any, are imposed by the loan documents and the Forbearance Agreement, statutes, or 

regulations.  If Bank of America and ReconTrust failed to “follow through” on those 

agreements, then Lueras’s remedy lies in breach of contract, not negligence. 
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Thus, the First Amended Complaint did not, and cannot as a matter of law, 

state a claim for negligence based on Bank of America’s alleged failure to offer Lueras a 

loan modification.  

C.  Basis for Granting Leave to Amend 

We conclude, however, that a lender does owe a duty to a borrower to not 

make material misrepresentations about the status of an application for a loan 

modification or about the date, time, or status of a foreclosure sale.  The law imposes a 

duty not to make negligent misrepresentations of fact.  (Civ. Code, § 1710, subd. 2 

[defining “deceit” to include “[t]he assertion, as a fact, of that which is not true, by one 

who has no reasonable ground for believing it to be true”]; Small v. Fritz Companies, Inc. 

(2003) 30 Cal.4th 167, 172-174.)  In a different context, courts have held a bank 

depositor can state a claim for negligent misrepresentation, based on a bank employee’s 

incorrect statements about the settlement of a check.  (Wells Fargo Bank, N.A. v. FSI 

Financial Solutions, Inc. (2011) 196 Cal.App.4th 1559, 1572-1573; Holcomb v. Wells 

Fargo Bank, N.A. (2007) 155 Cal.App.4th 490, 498-500.)  It is foreseeable that a 

borrower might be harmed by an inaccurate or untimely communication about a 

foreclosure sale or about the status of a loan modification application, and the connection 

between the misrepresentation and the injury suffered could be very close.
5
 

Leave to amend must be granted if “there is a reasonable possibility that the 

defect can be cured by amendment.”  (City of Dinuba v. County of Tulare, supra, 41 

Cal.4th at p. 865.)  The First Amended Complaint generally alleged Bank of America 

failed to exercise “reasonable care and skill in timely and accurately responding to 

customer requests and inquiries.”  Based on the record before us and on the grounds we 

have explained in detail, it is reasonably possible that Lueras could amend the First 

Amended Complaint to state a cause of action for negligent misrepresentation.  We 

                                              

  
5
  Nothing we say is intended to alter the rights, obligations, and duties created by the 

Truth in Lending Act, 15 United States Code section 1601 et seq. or other statutes.  
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therefore reverse the judgment as to the negligence cause of action and remand to the trial 

court with directions to allow Lueras the opportunity to amend the First Amended 

Complaint to plead a cause of action for negligent misrepresentation.  

II. 

Breach of Contract 

In the second cause of action of the First Amended Complaint, for breach 

of contract, Lueras asserted two theories:  (1) Bank of America breached the deed of trust 

by failing to tender him the difference between the amount of the indebtedness and the 

auction price of his home at the foreclosure sale and (2) Bank of America breached the 

Forbearance Agreement.
6
   

Bank of America argues the first theory is no longer viable because the 

foreclosure sale has been rescinded.  As we have explained, in reviewing the judgment, 

we are limited to the well-pleaded facts of the complaint and matters subject to judicial 

notice.  (Zelig v. County of Los Angeles, supra, 27 Cal.4th at p. 1126.)  The First 

Amended Complaint did not allege rescission of the foreclosure sale, no party has 

requested we take judicial notice of anything establishing such rescission, and no party 

has argued that statements of Lueras’s counsel constitute judicial admissions.  

Under the second theory, Lueras alleged Bank of America breached the 

Forbearance Agreement “by terminating the ‘Deferral Period’ although the Servicer 

(i) never executed the Agreement, (ii) never offered another resolution of any default 

such as a modification, pre-foreclosure sale or deed in lieu of foreclosure, or (iii) found 

Mr. Lueras [in] default under the program.”
7
  In essence, Lueras alleged Bank of America 

                                              

  
6
  ReconTrust was not named as a defendant in the breach of contract cause of action. 

  
7
  Lueras also alleged:  “Bank of America never [(1)] offered another resolution of 

Mr. Lueras’[s] default; (2) informed Mr. Lueras if he was approved or denied a loan 

modification as he requested at the end of the 6th month; (3) disclosed the amount his 

loan was in arrears on the 6th month when no other form of relief was forthcoming from 

Bank of America . . . ; and (4) by commencing or resuming the foreclosure process by 
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breached the Forbearance Agreement by failing to offer him a loan modification or some 

other resolution that would avoid foreclosure before commencing or resuming 

foreclosure of his home.  Because the trial court sustained without leave to amend a 

demurrer to the breach of contract cause of action, we accept as true the allegations of the 

breach of contract cause of action and the exhibits attached to the First Amended 

Complaint.  (Sarale v. Pacific Gas & Electric Co., supra, 189 Cal.App.4th at p. 245.) 

A.  Relevant Principles of Contract Interpretation 

The arguments presented require us to interpret parts of the Forbearance 

Agreement.  “The basic goal of contract interpretation is to give effect to the parties’ 

mutual intent at the time of contracting.  [Citations.]  When a contract is reduced to 

writing, the parties’ intention is determined from the writing alone, if possible.  

[Citation.]  ‘The words of a contract are to be understood in their ordinary and popular 

sense.’  [Citations.]”  (Founding Members of the Newport Beach Country Club v. 

Newport Beach Country Club, Inc. (2003) 109 Cal.App.4th 944, 955.)  Civil Code 

section 1638 states, “[t]he language of a contract is to govern its interpretation, if the 

language is clear and explicit, and does not involve an absurdity.” 

“A contract must receive such an interpretation as will make it lawful, 

operative, definite, reasonable, and capable of being carried into effect, if it can be done 

without violating the intention of the parties.”  (Civ. Code, § 1643.)  “The whole of a 

contract is to be taken together, so as to give effect to every part, if reasonably 

practicable, each clause helping to interpret the other.”  (Id., § 1641.)  “To the extent 

practicable, the meaning of a contract must be derived from reading the whole of the 

contract, with individual provisions interpreted together, in order to give effect to all 

provisions and to avoid rendering some meaningless.”  (Zalkind v. Ceradyne, Inc. (2011) 

194 Cal.App.4th 1010, 1027.) 

                                                                                                                                                  

filing a Notice of Default and setting an auction date without providing the HomeSaver 

resolution Bank of America was required to identify and provide.”   



 

 23 

B.  Whether the Forbearance Agreement Was Binding  

In a footnote in the respondents’ brief, Bank of America states it “does not 

concede that the forbearance agreement constituted a binding contract, since Lueras 

admitted that Bank of America did not execute the agreement.”  We may decline to 

address arguments made perfunctorily and exclusively in a footnote.  (People v. Turner 

(1994) 8 Cal.4th 137, 214, fn. 19 [reviewing court may disregard claims perfunctorily 

asserted without development and without a clear indication they are intended to be 

discrete contentions]; Placer Ranch Partners v. County of Placer (2001) 91 Cal.App.4th 

1336, 1343, fn. 9; Opdyk v. California Horse Racing Bd. (1995) 34 Cal.App.4th 1826, 

1830-1831, fn. 4.)   

We nonetheless reject this argument on the merits for two reasons.  First, 

Bank of America accepted payments during the deferral period and was entitled to 

receive a $200 incentive fee “upon successful reporting to Fannie Mae of the initiation of 

a HomeSaver Forbearance plan and the collection of one payment under the forbearance 

plan.”  (Announcement 09-05R, supra, at p. 32 <https://www.fanniemae.com/content/ 

announcement/0905.pdf> [as of Oct. 31, 2013].)  Under those circumstances, Bank of 

America’s failure to sign the Forbearance Agreement did not render it unenforceable.  

(Barroso v. Ocwen Loan Servicing, LLC (2012) 208 Cal.App.4th 1001, 1012-1013 

[lender’s failure to sign and return loan modification contract was not a condition 

precedent precluding formation of a binding contract].)  

Second, while a forbearance agreement that modifies a note and deed of 

trust is subject to the statute of frauds (Secrest v. Security National Mortgage Loan Trust 

2002-2 (2008) 167 Cal.App.4th 544, 552-554), here, in contrast, the Forbearance 

Agreement states:  “No Modification.  I understand that the Agreement is not a 

forgiveness of payments on my Loan or a modification of the Loan Documents.”  

(Original boldface.)  The statute of frauds was not raised in the demurrer to the First 

Amended Complaint. 
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Lueras argues the deferral period under the Forbearance Agreement has not 

ended and Bank of America continues to have an obligation under the Forbearance 

Agreement to suspend foreclosure and offer him assistance.  The Forbearance Agreement 

states the deferral period, under which Lueras made reduced payments on the note, 

commences “on the date of this Agreement” and ends on the earliest of (1) six months 

from “the execution date by Servicer,” (2) “execution of an agreement with Servicer for 

another resolution of my default,” or (3) “my default under the terms of this Agreement.”  

According to Lueras, none of these events has occurred.  Since Bank of America never 

signed the agreement, Lueras argues that six months from the execution date has not 

elapsed.   

We reject the argument the deferral period under the Forbearance 

Agreement has not ended.  Section 2 of the Forbearance Agreement sets forth a table 

showing the amount and due dates for six “Deferral Period Payment[s],” with the first 

payment due on September 16, 2009, and the final payment due on March 1, 2010.  

Following this table, the Forbearance Agreement sets forth the provision regarding the 

beginning and ending of the “Deferral Period.”  Other than the six payments set forth in 

the table, the Forbearance Agreement identifies no other deferral period payments.
8
  

Since the Forbearance Agreement was not to be binding until signed by Bank of 

America, and the first deferral period payment was due on September 16, 2009, a 

reasonable inference is the parties anticipated and intended that Bank of America would 

sign the Forbearance Agreement by that date.  Viewing section 2 of the Forbearance 

Agreement in light of the agreement as a whole, we conclude the parties intended the 

deferral period to end no later than six months from the due date of the first deferral 

period payment.   

                                              

  
8
  The letter from Bank of America notifying Lueras he was eligible for the HomeSaver 

Forbearance program stated, “[y]ou are eligible for a reduced mortgage payment for up to 

six months.”  (Boldface omitted, italics added.)   
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C.  Bank of America’s Obligations Under the Forbearance Agreement 

1.  The Forbearance Agreement and Announcement 09-05R 

Lueras’s breach of contract cause of action is based primarily on 

section 2.C of the Forbearance Agreement, labeled “Additional Assistance” (boldface 

omitted).  The first sentence of section 2.C states that “[d]uring the Deferral Period, 

Servicer
[9]

 will review my Loan to determine whether additional default resolution 

assistance can be offered to me.”  Section 2.C of the Forbearance Agreement then states 

that, at the end of the deferral period, one of five things will happen:  (1) the borrower 

will be required to resume making regularly scheduled payments and to make additional 

payments until all past due amounts have been paid; (2) the loan will be reinstated in full; 

(3) the “Servicer will offer to modify my Loan”; (4) the “Servicer will offer me some 

other form of payment assistance or alternative to foreclosure, on terms to be determined 

solely by Servicer”; or (5) “if no feasible alternative can be identified, Servicer may 

commence or continue foreclosure proceedings or exercise other rights and remedies 

provided Servicer under the Loan Documents.”   

Section 2.C, on its face, thus expressly required Bank of America to 

“review” Lueras’s loan to determine “whether additional default resolution assistance can 

be offered.”  The Forbearance Agreement did not expressly require Bank of America to 

offer Lueras a loan modification or an alternative to foreclosure.   

However, in 2009, Announcement 09-05R was issued to provide 

“additional policy clarification and instruction” on HAMP and the HomeSaver 

Forbearance program.  (Announcement 09-05R, supra, at p. 1 <https:// 

www.fanniemae.com/content/announcement/0905.pdf> [as of Oct. 31, 2013].)  As to the 

HomeSaver Forbearance program, Announcement 09-05R states: “During the six month 

period of forbearance, the servicer should work with the borrower to identify the 

                                              

  
9
  Defined in the Forbearance Agreement as BAC Home Loans Servicing, LP, “the 

subsidiary of Bank of America that services your mortgage.”   



 

 26 

feasibility of, and implement, a more permanent foreclosure prevention alternative.  The 

servicer should evaluate and identify a permanent solution during the first three months 

of the forbearance period and should implement the alternative by the end of the sixth 

month.”  (Announcement 09-05R, supra, at p. 32, italics added.)  

We conclude these provisions of Announcement 09-05R must be read into 

HomeSaver Forbearance agreements.  West, supra, 214 Cal.App.4th 780, is instructive.  

In West, a panel of this court addressed whether a residential borrower stated a cause of 

action against a residential lender for breach of a trial period plan (TPP) under HAMP.  

(West, supra, at pp. 796-799.)  The borrower alleged the lender had breached the TPP by 

failing to offer her a permanent loan modification after she had complied with all of the 

terms of the TPP.  (Ibid.)  The United States Department of the Treasury, HAMP 

supplemental directive 09-01 (Apr. 6. 2009) provides that if the borrower complies with 

all of the TPP’s terms and conditions, the loan modification becomes effective on the first 

day of the month following the trial period.  (West, supra, at p. 797.)  Following Wigod v. 

Wells Fargo Bank, N.A. (7th Cir. 2012) 673 F.3d 547 (Wigod), a panel of this court held 

that if the borrower complies with all of the terms of the TPP, then the lender must offer 

the borrower a permanent loan modification.  (West, supra, at pp. 796-799.)  Although 

the TPP in West, unlike the one in Wigod, did not expressly include such a proviso, this 

court concluded it was imposed by the United States Department of the Treasury through 

HAMP supplemental directive 09-01.  (West, supra, at p. 797.)  To make the TPP lawful 

and enforceable, it had to be interpreted to include the requirements of that directive.  (Id. 

at pp. 797-798.) 

In Corvello v. Wells Fargo Bank, NA (9th Cir. 2013) 728 F.3d 878, __ 

[2013 U.S.App. Lexis 16415, pages *15-*16], the Ninth Circuit Court of Appeals 

expressly agreed with Wigod and West to conclude:  “Where, as here, borrowers allege, 

and we must assume, that they have fulfilled all of their obligations under the TPP, and 

the loan servicer has failed to offer a permanent modification, the borrowers have valid 



 

 27 

claims for breach of the TPP agreement.”  (See Chavez v. Indymac Mortgage Services 

(2013) 219 Cal.App.4th 1052, 1059 [following Corvello v. Wells Fargo Bank, NA].)  

Even more recently, the Third District Court of Appeal also agreed with West and Wigod.  

(Bushell v. JPMorgan Chase Bank, N.A. (Oct. 22, 2013, C070643) __ Cal.App.4th. __ 

[2013 Cal.App. Lexis 841].) 

West dealt with a TPP under HAMP, and this case deals with a forbearance 

agreement under the HomeSaver Forbearance program.  For that reason, Bank of 

America argues in its supplemental brief that West is inapplicable.  While HAMP and the 

HomeSaver Forbearance program differ, the guiding principle of West—i.e., that a TPP 

under HAMP must be interpreted to include United States Department of the Treasury 

directives—is applicable here.  Announcement 09-05R is similar to United States 

Department of the Treasury, HAMP supplemental directive 09-01 and sets forth “policy 

clarification and instruction” regarding the HomeSaver Forbearance program.  

(Announcement 09-05R, supra, at p. 1 <https://www.fanniemae.com/content/ 

announcement/0905.pdf> [as of Oct. 31, 2013].)  Bank of America does not assert it was 

not required to follow Announcement 09-05R.  Thus, “the reasonable interpretation of the 

[Forbearance] Agreement—and the one necessary to make it lawful and in compliance 

with [the HomeSaver Forbearance program]” is that the Forbearance Agreement includes 

the obligations imposed by Announcement 09-05R.  (West, supra, 214 Cal.App.4th at p. 

798.) 

2.  The Meaning of “Should” in Announcement 09-05R 

As quoted above, Announcement 09-05R states the lender “should work 

with the borrower” to identify and implement a permanent foreclosure prevention 

alternative, “should evaluate and identify” a permanent loan solution, and “should 

implement” the alternative by the end of the six-month deferral period.  

(Announcement 09-05R, supra, at p. 32, italics added <https://www.fanniemae.com/ 

content/announcement/0905.pdf> [as of Oct. 31, 2013].)  Bank of America argues the 
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word “should” is permissive rather than mandatory and, therefore, 

Announcement 09-05R imposed no obligation on them to offer a loan modification or 

other alternative to foreclosure.  In his supplemental brief, Lueras argues the word 

“should” must be interpreted to mean Bank of America “was obligated to evaluate and 

identify a permanent solution.”   

What does “should” in this context mean?  We start by consulting the 

dictionary.
10

  According to Webster’s Third New International Dictionary, “should” in 

auxiliary function can be used (1) “to express condition”; (2) “to express duty, obligation, 

necessity, propriety, or expediency”; (3) “to express futurity from a point of view in the 

past”; (4) in place of “might” or “could” (capitalization omitted) (archaic); (5) “to express 

what is probable or expected”; or (6) “to express a desire or request in a polite or 

unemphatic manner.”  (Webster’s 3d New Internat. Dict. (2002) p. 2104, cols. 2-3.)  

Black’s Law Dictionary defines “should” to mean:  “[T]he past tense of ‘shall,’ which 

ordinarily implies a command, but ‘should’ used in the present or future tense, while not 

synonymous with and more forceful than ‘may,’ can convey only a moral obligation or 

strong recommendation.”  (Boam v. Trident Financial Corp. (1992) 6 Cal.App.4th 738, 

745, fn. 6, citing Black’s Law Dict. (6th ed. 1990) p. 1379.) 

The California Rules of Court distinguish between the words “must,” 

“may,” “may not,” “will,” and “should.”  (Cal. Rules of Court, rule 1.5(b).)  Under the 

California Rules of Court, “‘[s]hould’” expresses a preference or a nonbinding 

recommendation,” while “‘[m]ust’ is mandatory,” “‘[m]ay’ is permissive,” and “‘[w]ill 

expresses a future contingency.”  (Id., rule 1.5(b)(1), (2), (4) & (5).)  Case law has 

defined “should” generally to mean a moral obligation or recommendation.  (See Kucera 

v. Lizza (1997) 59 Cal.App.4th 1141, 1152 [“The words ‘may’ and ‘should’ are ordinarily 

permissive”]; Boam v. Trident Financial Corp., supra, 6 Cal.App.4th at p. 745, fn. 6; 

                                              

  
10

  A court may refer to dictionaries as sources of a word’s ordinary, usual meaning. 

(Wasatch Property Management v. Degrate (2005) 35 Cal.4th 1111, 1121-1122.) 
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Cuevas v. Superior Court (1976) 58 Cal.App.3d 406, 409 [in Penal Code section 1538.5, 

subdivision (b), “[t]he word ‘should’ is used in a regular, persuasive sense, as a 

recommendation, not as a mandate”].) 

We agree with Bank of America the word “should” in 

Announcement 09-05R is not mandatory; however, we reject the notion the word 

“should” in that announcement is entirely permissive and imposes no responsibilities or 

obligations whatsoever on loan servicers.  Under the variety of definitions offered, 

“should” in the very least imposes a moral obligation or a strong recommendation, and 

can mean a duty or necessity.  Interpreting “should” as imposing some obligation on the 

loan servicer is in keeping with the purpose of Announcement 09-05R, which was issued 

to provide policy clarification and instruction to loan servicers for implementation of the 

HomeSaver Forbearance program.  The sense of moral obligation, strong 

recommendation, preference, or propriety imparted by the word “should” equates with 

good faith; that is, although Bank of America had no contractual duty to offer Lueras a 

loan modification or an alternative to foreclosure, it had a contractual duty to work with 

him to identify the feasibility of, and implement, a foreclosure prevention alternative, and 

to do so in good faith.  

The duty to act in good faith in working with a borrower is imposed 

expressly in the Forbearance Agreement through Announcement 09-05R and by the 

implied covenant of good faith and fair dealing.  Every contract imposes on each party a 

duty of good faith and fair dealing in contract performance and enforcement such that 

neither party may do anything to deprive the other party of the benefits of the contract.  

(Carma Developers (Cal.), Inc. v. Marathon Development California, Inc. (1992) 

2 Cal.4th 342, 371; Kendall v. Ernest Pestana, Inc. (1985) 40 Cal.3d 488, 500; Storek & 

Storek, Inc. v. Citicorp Real Estate, Inc. (2002) 100 Cal.App.4th 44, 55.)  “‘This 

covenant not only imposes upon each contracting party the duty to refrain from doing 

anything which would render performance of the contract impossible by any act of his 
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own, but also the duty to do everything that the contract presupposes that he will do to 

accomplish its purpose.’”  (1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, 

§ 798, p. 892.)  

“The covenant of good faith finds particular application in situations where 

one party is invested with a discretionary power affecting the rights of another.  Such 

power must be exercised in good faith.”  (Carma Developers (Cal.), Inc. v. Marathon 

Development California, Inc., supra, 2 Cal.4th at p. 372.)  Accordingly, while the word 

“should” as used in Announcement 09-05R gives a loan servicer discretion to work with 

a borrower to identify the feasibility of a foreclosure prevention alternative, and to 

evaluate and implement a permanent solution, that discretionary power must be exercised 

in good faith. 

As it stands, the First Amended Complaint alleged Bank of America “never 

offered another resolution of any default such as a modification, pre-foreclosure sale or 

deed in lieu of foreclosure.”  Although the Forbearance Agreement did not impose on 

Bank of America the obligation to offer Lueras a loan modification or an alternative to 

foreclosure, we conclude Lueras should be given leave to amend to state a claim for 

breach of contract in light of our interpretation of the Forbearance Agreement.  

D.  Damages 

Bank of America argues Lueras failed to allege damages from breach of the 

Forbearance Agreement.  In the First Amended Complaint, Lueras alleged that, as a result 

of Bank of America’s breach of contract, he sustained damages of at least $25,000, 

“representing moni[e]s collected by Defendants during the ‘special forbearance’ time 

period and on the sale plus the amount of late fees and charges incurred on the loan as a 

result of Defendants’ breach.”  The payments made by Lueras during the deferral period 

do not constitute contractual damages because they would have been owed under the note 

and deed of trust in absence of the Forbearance Agreement.   
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In this opinion, the rights and obligations under the Forbearance Agreement 

are being identified and described in a definitive way for the first time.  Lueras has not 

had the opportunity to formulate and allege a theory of damages based on our 

construction of the Forbearance Agreement.  We certainly cannot say at this stage that 

Lueras is unable as a matter of law to allege breach of contract damages.  As there is “a 

reasonable possibility” (City of Dinuba v. County of Tulare, supra, 41 Cal.4th at p. 865) 

that Lueras could amend to allege recoverable damages, leave to amend must be granted.    

III. 

Violation of Civil Code Section 2923.5 

In his third cause of action of the First Amended Complaint, Lueras alleged 

Bank of America and ReconTrust violated Civil Code section 2923.5 because they “did 

not initiate exploration of foreclosure alternatives with [him] until after a Notice of 

Default was recorded on the property placing [him] in imminent foreclosure.”  In Mabry 

v. Superior Court (2010) 185 Cal.App.4th 208, 213-214, this court held:  “Civil Code 

section 2923.5 requires, before a notice of default may be filed, that a lender contact the 

borrower in person or by phone to ‘assess’ the borrower’s financial situation and 

‘explore’ options to prevent foreclosure.”  The only remedy afforded by section 2923.5 

is, however, a one-time postponement of the foreclosure sale before it happens.  (Mabry 

v. Superior Court, supra, at pp. 214, 225, 235.)   

The First Amended Complaint did not seek postponement of the 

foreclosure sale and alleged the sale had been conducted.  The third cause of action 

therefore did not state and cannot as a matter of law state a claim for violation of Civil 

Code section 2923.5.  

IV. 

Fraud/Misrepresentation 

In the fourth cause of action of the First Amended Complaint, Lueras 

alleged Bank of America committed fraud and “led [him] to believe that [his] home 
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would not be sold in May 2011 and that it wanted to help [him] maintain ownership of 

[his] home.”  The elements of fraud are (1) the defendant made a false representation as 

to a past or existing material fact; (2) the defendant knew the representation was false at 

the time it was made; (3) in making the representation, the defendant intended to deceive 

the plaintiff; (4) the plaintiff justifiably relied on the representation; and (5) the plaintiff 

suffered resulting damages.  (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.)  

The First Amended Complaint alleged Bank of America made the 

following false representations:   

1.  “Bank of America represented it wanted to help plaintiffs maintain 

ownership of their home through the language of the [Forbearance A]greement which 

states ‘Under the HomeSaver Forbearance program, we are working with Fannie Mae, a 

government sponsored enterprise, to reduce your mortgage payment by up to 50% for up 

to 6 months while we work with you to find a long-term solution.  This is not a 

permanent payment reduction, but it will allow you to stay in your home as we work 

together to find a solution.’”   

2.  “The [Forbearance] Agreement reinforced the representation that Bank 

of America and Fannie Mae would work with Mr. Lueras to find ‘a long term solution’ 

on the second page where it stated the Deferral Period would continue until ‘execution of 

an agreement with Servicer for another resolution of my default . . . .’”   

3.  “Bank of America led plaintiff to believe that defendants were going to 

work with [him] so [he] could stay in [his] home so long as [he] made the requested 

payments.”  

4.  “[O]n May 5, 2011[,] Bank of America sent another letter stating it 

would contact Mr. Lueras in 10 days to explore alternatives to foreclosure.”   

5.  “Bank of America concealed the fact that it was not going to identify a 

long term solution in order to ‘save’ Mr. Lueras’[s] home from foreclosure.”   
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The First Amended Complaint did not allege any misrepresentations 

attributed to Fannie Mae. 

The First Amended Complaint alleged Lueras was led to believe “a 

long-term solution to keep [him] in [his] home was being worked on” and that his “home 

would not be sold in May 2011.”  The First Amended Complaint alleged Lueras did the 

following in reliance on the alleged misrepresentations:   

1.  Lueras “continued to make the payments” on the loan.   

2.  He “[took] the time and t[ook] on the extra burden and expense of 

compiling and providing the information requested [in] which [he] had a right to privacy” 

and he “would not have spent [his] valuable money, time and efforts in attempting to 

modify [his] loan with Bank of America prior to default, if [he] had known that [he] 

would not have had a genuine opportunity to modify.”   

These allegations do not allege detrimental reliance.  Continuing to make 

payments on the loan (reduced under the Forbearance Agreement) does not constitute 

detrimental reliance because Lueras already had the obligation to make those payments.  

In Auerbach v. Great Western Bank (1999) 74 Cal.App.4th 1172, the plaintiffs asserted 

that a bank’s promise to engage in good faith negotiations to modify a loan caused the 

plaintiffs to continue making payments on a note secured by undervalued property.  The 

court rejected that theory because the plaintiffs had a contractual obligation to make 

payments on the note, notwithstanding the bank’s promise to renegotiate its terms.  (Id. at 

pp. 1185-1187.) 

Time and effort spent assembling materials for an application to modify a 

loan is the sort of nominal damage subject to the maxim de minimis non curat lex—i.e., 

the law does not concern itself with trifles.  (Black’s Law Dict. (9th ed. 2009) p. 496, 

col. 2; see Civ. Code, § 3533 [“The law disregards trifles”]; Merrill v. Hurlburt (1883) 63 

Cal. 494, 497 [“Considering the amount involved in the action we cannot say we ought to 

affirm the judgment upon the maxim de minimis, etc.”]; McAllister v. Clement (1888) 75 
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Cal. 182, 184 [nominal damages not recoverable under maxim de minimis non curat lex]; 

Wolff v. Prosser (1887) 73 Cal. 219, 220 [maxim de minimis non curat lex applies to 

damages of $10]; Harris v. Time, Inc. (1887) 191 Cal.App.3d 449, 458 [“the present 

action is ‘de minimis’ in the extreme”].)  

Nevertheless, the exhibits attached to the First Amended Complaint—

including the Forbearance Agreement, the May 5, 2011 letter, and the May 6, 2011 

letter—demonstrate there is a reasonable possibility the defects in the fraud cause of 

action can be cured by amendment.  In the May 5, 2011 letter, Bank of America informed 

Lueras any pending foreclosure sale would be “on hold” while he was being considered 

for other foreclosure avoidance programs.  Whitaker, a Bank of America representative, 

told him the May 5 letter was sent in error and he had been approved for a loan 

modification.  In the May 6, 2011 letter, Bank of America informed Lueras it was 

reviewing his financial documents to determine whether he was eligible for a HAMP loan 

modification.  When Lueras contacted Bank of America about the May 6 letter, Whitaker 

told him the trustee’s sale, which had been rescheduled for May 18, 2011, would be reset, 

pending approval by Fannie Mae of his loan modification.  Despite the express 

representation in the May 5 letter that no foreclosure sale would proceed, and Whittaker’s 

oral representation that the sale would be reset, the foreclosure sale was conducted on 

May 18.
11

 

As explained above, Bank of America argues the trustee’s sale conducted 

on May 18, 2011 was rescinded, and, therefore, Lueras suffered no damages.  Even if we 

                                              

  
11

  Rossberg v. Bank of America, N.A. (2013) 219 Cal.App.4th 1481 is distinguishable 

and does not change our conclusion that Lueras should have leave to amend the fraud 

cause of action.  The First Amended Complaint, including the attached exhibits, alleged 

that Bank of America misrepresented not only that it had approved a loan modification, 

but also that the pending foreclosure sale had been postponed.  We cannot say as a matter 

of law that Lueras suffered no damages as a result of such misrepresentations.  Unlike the 

situation in Rossberg, here, more than “‘an abstract right to amend’” (Rossberg v. Bank of 

America, N.A., supra, at p. 1504) has been shown.   
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were to assume the trustee’s sale was rescinded, we could not say as a matter of law that 

Lueras suffered no damages as a result of Bank of America’s actions.   

V. 

Unfair and Unlawful Practices 

In the fifth cause of action of the First Amended Complaint, Lueras alleged 

Bank of America engaged in “deceptive business practices” in violation of California’s 

unfair competition law (UCL), Business and Professions Code section 17200 et seq.  He 

alleged Bank of America engaged in deceptive practices “with respect to mortgage loan 

servicing, foreclosure of residential properties and related matters” in violation of the 

UCL.   

Bank of America argues Lueras failed to allege it engaged in any unlawful, 

unfair, or fraudulent practices.  Bank of America also argues the trial court was correct in 

concluding Lueras lacked standing to sue under Business and Professions Code 

section 17204 (section 17204).   

A.  The UCL 

The UCL permits civil recovery for “any unlawful, unfair or fraudulent 

business act or practice and unfair, deceptive, untrue or misleading advertising . . . .”  

(Bus. & Prof. Code, § 17200.)  “‘Because Business and Professions Code section 17200 

is written in the disjunctive, it establishes three varieties of unfair competition—acts or 

practices which are unlawful, or unfair, or fraudulent. . . .’”  (Cel-Tech Communications, 

Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.)   

By defining “unfair competition” to include any unlawful act or practice, 

the UCL permits violations of other laws to be treated as independently actionable as 

unfair competition.  (Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone 

Co., supra, 20 Cal.4th at p. 180.)  “‘[A]n “unfair” business practice occurs when that 

practice “offends an established public policy or when the practice is immoral, unethical, 

oppressive, unscrupulous or substantially injurious to consumers.”  [Citation.]’  
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[Citation.]”  (Smith v. State Farm Mutual Automobile Ins. Co. (2001) 93 Cal.App.4th 

700, 719.)  An unfair business practice also means “‘the public policy which is a 

predicate to the action must be “tethered” to specific constitutional, statutory or 

regulatory provisions.’”  (Scripps Clinic v. Superior Court (2003) 108 Cal.App.4th 917, 

940.)  A fraudulent practice under the UCL “require[s] only a showing that members of 

the public are likely to be deceived” and “can be shown even without allegations of 

actual deception, reasonable reliance and damage.”  (Daugherty v. American Honda 

Motor Co., Inc. (2006) 144 Cal.App.4th 824, 838.) 

B.  Standing 

Before addressing Lueras’s specific allegation of unlawful, unfair, or 

fraudulent practices, we address the threshold issue whether Lueras has alleged standing 

to assert a UCL claim.  To have standing to sue under the UCL, a private plaintiff must 

allege he or she “has suffered injury in fact and has lost money or property.”  (§ 17204.)  

In Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 322 (Kwikset), the California 

Supreme Court held that to satisfy the standing requirement of section 17204, a plaintiff 

must “(1) establish a loss or deprivation of money or property sufficient to qualify as 

injury in fact, i.e., economic injury, and (2) show that that economic injury was the result 

of, i.e., caused by the unfair business practice or false advertising that is the gravamen of 

the claim.”  A UCL claim will survive a demurrer based on standing if the plaintiff can 

plead “‘general factual allegations of injury resulting from the defendant’s conduct.’”  

(Kwikset, supra, at p. 327.) 

The Kwikset court held a plaintiff can satisfy the economic injury prong of 

the standing requirement in “innumerable ways” but listed four injuries that would 

qualify under section 17204:  (1) the plaintiff surrendered more or acquired less in a 

transaction than the plaintiff otherwise would have; (2) the plaintiff suffered the 

diminishment of a present or future property interest; (3) the plaintiff was deprived of 

money or property to which the plaintiff had a cognizable claim; or (4) the plaintiff was  
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required to enter into a transaction, costing money or property, that would otherwise have 

been unnecessary.  (Kwikset, supra, 51 Cal.4th at p. 323.) 

Bank of America argues Lueras cannot allege the threshold standing 

requirement because he had been in default for years before suing and his monthly 

payment under the Forbearance Agreement was less than his monthly payment under the 

note and deed of trust.
12

  The First Amended Complaint failed to allege that Lueras lost 

any out-of-pocket money as a result of Bank of America’s acts of alleged deceptive 

practices, except for costs incurred in preparing and assembling materials for his 

application for a loan modification.  We have deemed such costs to be de minimis, and 

they are not sufficient to qualify as injury in fact under section 17204.   

But the allegation that Lueras’s home was sold at a foreclosure sale is 

sufficient to satisfy the economic injury prong of the standing requirement of 

section 17204.  (See Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal.App.4th 497, 

522.)  (Jenkins) [allegation of impending foreclosure and loss of home satisfies economic 

injury requirement].)  Sale of a home through a foreclosure sale is certainly a deprivation 

of property to which a plaintiff has a cognizable claim.  (See Kwikset, supra, 51 Cal.4th 

at p. 323.)  Lueras must also satisfy the “caused by” prong of the section 17204 standing 

requirement—i.e., show “plaintiff’s economic injury [occurred] ‘as a result of’ the unfair 

competition.”  (Kwikset, supra, at p. 326.)  The First Amended Complaint did not allege 

any such “‘causal connection’” (ibid.) between Bank of America’s allegedly unlawful, 

unfair, or fraudulent conduct and Lueras’s economic injury. 

                                              

  
12

  Bank of America also asserts that Lueras “conceded that Bank of America rescinded 

the May 2011 foreclosure sale.”  As we explained above, the First Amended Complaint 

did not allege rescission of the foreclosure sale, and no party has requested we take 

judicial notice of anything establishing such rescission.  In reviewing the judgment, we 

are limited to the well-pleaded facts of the complaint and matters subject to judicial 

notice.  (Zelig v. County of Los Angeles, supra, 27 Cal.4th at p. 1126.) 



 

 38 

The question is whether Lueras should be granted leave to amend to try to 

satisfy the “caused by” prong.  We believe there is a reasonable possibility that Lueras 

can cure the defect in the First Amended Complaint.  As we explained in addressing the 

fraud cause of action, Bank of America informed Lueras any pending foreclosure sale 

would be “on hold” while he was being considered for other foreclosure avoidance 

programs.  Whitaker of Bank of America told him the May 5, 2011 letter was sent in 

error and he had been approved for a loan modification.  Lueras was told the foreclosure 

sale was to be rescheduled pending Fannie Mae’s approval of his loan modification.  

Those allegations suggest Lueras can amend his UCL cause of action to allege Bank of 

America’s misrepresentations caused him to lose his home through foreclosure.  In 

addition, Lueras might be able to allege Bank of America did not work with him in good 

faith to evaluate and try to identify and implement a permanent solution, as a 

consequence of which he lost his home through foreclosure.  

In Jenkins, supra, 216 Cal.App.4th at pages 519-521, the plaintiff alleged 

the defendants’ unlawful, unfair, and fraudulent business practices caused her home to be 

subject to foreclosure.  The Court of Appeal held the plaintiff failed to satisfy the “caused 

by” prong because she admitted in her complaint that she defaulted on her loan, thereby 

triggering the power of sale clause in the deed of trust that made her home subject to 

foreclosure.  (Id. at pp. 522-523.)  The court explained:  “As [the plaintiff]’s home was 

subject to nonjudicial foreclosure because of [the plaintiff]’s default on her loan, which 

occurred before Defendants’ alleged wrongful acts, [the plaintiff] cannot assert the 

impending foreclosure of her home (i.e., her alleged economic injury) was caused by 

Defendants’ wrongful actions.  Thus, even if we assume [the plaintiff]’s third cause of 

action alleges facts indicating Defendants’ actions violated at least one of the UCL’s 

three unfair competition prongs (unlawful, unfair, or fraudulent), [the plaintiff’s 

complaint] cannot show any of the alleged violations have a causal link to her economic 

injury.”  (Id. at p. 523.) 
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This case is similar to Jenkins in that Lueras’s default on the loan, not any 

conduct on the part of Bank of America, triggered foreclosure proceedings. Jenkins is 

distinguishable, however, because, in this case, Lueras might be able to allege that Bank 

of America’s alleged misrepresentations about his loan modification and the status of the 

foreclosure sale, or Bank of America’s failure to work with him in good faith to identify 

and to try to implement a permanent solution, caused him to lose his home through a 

foreclosure sale. 

C.  Whether Lueras Alleged Unlawful, Unfair, or Fraudulent Practices 

1.  Allegations of UCL Violations 

Since, we conclude, Lueras should be given leave to amend to allege 

standing, we address whether he has alleged in the First Amended Complaint unlawful, 

unfair, or fraudulent practice on the part of Bank of America.  Lueras alleged Bank of 

America violated the UCL in these nine ways: 

1.  “Refusing to offer a ‘resolution’ of the default after leading [Lueras] to 

believe that the ‘HomeSaver’ agreement would lead to another agreement that would 

[c]ure the Arrearages (which they never disclosed in amount) . . . .” 

2.  “Selling the home at foreclosure within 30 days of receiving the written 

denial of modification in violation of the Making Home Affordable Guidelines.” 

3.  “Failing to stop the foreclosure process when Fannie Mae and Bank of 

America agreed to permanently modify Mr. Lueras[’s] loan in May 2011 in violation of 

federal regulations that prohibit dual tracking.” 

4.  “Failing to explore foreclosure alternatives with Mr. Lueras prior to 

filing the Notice of Default in violation of Civ[il] Code §2923.5 and the HomeSaver plan 

guidelines . . . .” 

5.  “Inserting deceitful language in the forbearance plan using phrases such 

as ‘HomeSaver’ ‘long term solution[’] and ‘resolution of my default’ leading the public 

and . . . Lueras to believe that they were going to be offered some type of permanent 
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solution so that they could save their home if they signed the agreement, supplied the 

information requested and made all of the payments on time.” 

6.  “Failing to make a determination or identify a permanent solution so that 

the public like . . . Lueras could save their home[s] by the third month of the plan in 

violation of the HomeSaver Guidelines quoted above in breach of industry standards set 

by 15 [United States Code section] 1639a.” 

7.  “Falsely representing that . . . Lueras did not qualify for HAMP 

modification when, in fact . . . Lueras did qualify for a HAMP modification in breach of 

industry standards set by 15 [United States Code section] 1639a.” 

8.  “Auctioning off the home for less than the amount owed, yet refusing to 

reduce the principal which would have resulted in a positive NPV [(net present value)] in 

breach of industry standards set by 15 [United States Code section] 1639a.” 

9.  “Representing in the May 16, 2011
[13]

 letter by Bank of America to 

Mr. Lueras that ‘once we have finished reviewing your information, we will contact you 

within 10 days to let you know what other options are available to you and the next steps 

you need to take’ then selling the home within 10 days at foreclosure auction without 

contacting Mr. Lueras and providing other options in breach of industry standards set by 

15 [United States Code section] 1639a.”   

2.  Sufficiency of the Allegations of UCL Violations 

Numbers 1, 4, 5, 6, and 8 do not constitute unlawful, unfair, or fraudulent 

practices.  As to numbers 1, 5, and 6, the Forbearance Agreement did not require Bank of 

America to offer Lueras a loan modification or other alternative to foreclosure.  We find 

nothing in the Forbearance Agreement or the HomeSaver Forbearance program, which 

would mislead a borrower into believing “they were going to be offered some type of 

permanent solution” merely by signing the agreement and making the deferral period 

                                              

  
13

  The First Amended Complaint does not include this letter as an exhibit. 
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payments.  Bank of America’s August 2009 letter informed Lueras the bank was working 

with Fannie Mae to reduce his mortgage payment by up to 50 percent “for up to 6 

months.”  The Forbearance Agreement explicitly stated that, at the end of the deferral 

period, Bank of America could resume foreclosure.  The Forbearance Agreement 

explicitly stated, “I understand that the Agreement is not a forgiveness of payments on 

my Loan or a modification of the Loan Documents.”  (Boldface omitted.)  Nothing in the 

Forbearance Agreement would mislead a borrower into believing Bank of America 

would always determine or identify a permanent solution to “save” the borrower’s home.   

Although the Forbearance Agreement did not require Bank of America to 

offer Lueras a loan modification, we concluded above that the Forbearance Agreement 

did impose on Bank of America the duty to act in good faith to evaluate and try to 

identify a permanent solution during the first three months of the forbearance period, and 

to implement an identified alternative by the end of the sixth month.  In light of this 

interpretation of the Forbearance Agreement, Lueras should be given leave to amend his 

UCL cause of action. 

As to number 4—failure to explore foreclosure alternatives—we concluded 

above that Lueras failed to state a cause of action for violation of Civil Code 

section 2923.5.  Number 8—selling Lueras’s home for less than the amount owed—does 

not state a UCL claim because Lueras alleged in the breach of contract cause of action 

that Bank of America sold his home for more than the amount of the indebtedness and 

failed to tender him the difference.  The breach of contract allegations were incorporated 

into the UCL cause of action.   

Numbers 2, 3, 7, and 9 do allege facts which, if true, would constitute 

fraudulent and/or unfair practices.  It is fraudulent or unfair for a lender to proceed with 

foreclosure after informing a borrower he or she has been approved for a loan 

modification, or telling the borrower he or she will be contacted about other options and 

the borrower’s home will not be foreclosed on in the meantime, as represented in the 
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May 5 letter.  It is fraudulent or unfair for a lender to misrepresent the status or date of a 

foreclosure sale.  In this case, Lueras alleged he contacted Bank of America about the 

May 6, 2011 letter, was informed he had already been approved for a loan modification, 

and was told the trustee’s sale, which had been rescheduled for May 18, 2011, would be 

reset pending approval by Fannie Mae of the loan modification.   

Bank of America argues that recent legislation (known as the “California 

Homeowner Bill of Rights”) that prohibits the practice of “dual tracking” was not 

effective in 2011 and is not to be applied retroactively.
14

  Lueras argues the California 

Homeowner Bill of Rights demonstrates that Bank of America’s conduct, though not 

unlawful at the time, “was unfair and/or fraudulent.”  We do not address either argument 

because Lueras alleged that Bank of America engaged in conduct that amounted to 

fraudulent practices, independent of the California Homeowner Bill of Rights.  

VI. 

Quiet Title 

In the sixth cause of action of the First Amended Complaint, Lueras sought 

to quiet title to the property and alleged, “[t]he claims of defendants are without any right 

whatever and such defendants have no right or interest in the Subject Property.”  A 

borrower may not, however, quiet title against a secured lender without first paying the 

                                              

  
14

  On July 11, 2012, the Governor approved legislation known as the “California 

Homeowner Bill of Rights” (Sen. Bill No. 900 (2011-2012 Reg. Sess.); Assem. Bill 

No. 278 (2011-2012 Reg. Sess.)).  (Governor Brown’s signing message on Assem. Bill 

No. 278 (2011-2012 Reg. Sess.) July 11, 2012.)  The California Homeowner Bill of 

Rights prohibits, among other things, “dual track” foreclosures, which occur when a 

servicer continues foreclosure proceedings while reviewing a homeowner’s application 

for a loan modification; requires a single point of contact for homeowners who are 

negotiating a loan modification; and expands notice required to be given to the borrower 

before the lender can take action on a loan modification or pursue foreclosure.  (Governor 

Brown’s signing message; see Stats. 2012, ch. 86, §§ 1-25; Stats. 2012, ch. 87, §§ 1-25.)  

The California Homeowner Bill of Rights became effective on January 1, 2013.  (Cal. 

Const., art. IV, § 8, subd. (c)(1) [effective date of new statutes is January 1, following 90 

days after enactment].) 
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outstanding debt on which the mortgage or deed of trust is based.  (Miller v. Provost 

(1994) 26 Cal.App.4th 1703, 1707 [“mortgagor of real property cannot, without paying 

his debt, quiet his title against the mortgagee”]; Aguilar v. Bocci (1974) 39 Cal.App.3d 

475, 477 [borrower cannot quiet title without discharging the debt].)  The cloud on title 

remains until the debt is paid.  (Burns v. Hiatt (1906) 149 Cal. 617, 620-622.) 

Lueras does not challenge the validity of the underlying debt.  He alleged 

he refinanced his home for $385,000 in 2007 and he executed a deed of trust to secure the 

loan.  Instead, he argues tender of the indebtedness is not required to quiet title because 

(1) making payments under the Forbearance Agreement constituted a tender of the debt, 

and (2) tender would not have been required to halt or set aside a foreclosure sale. 

As to the first argument, making the monthly payments required under the 

Forbearance Agreement would not constitute full payment of the outstanding loan.  As to 

the second argument, full tender of the indebtedness must be made to set aside a 

foreclosure sale based on irregularities in the foreclosure procedure.  (Lona v. Citibank, 

N.A. (2011) 202 Cal.App.4th 89, 103-104.)  Full tender of the indebtedness is not 

required if the borrower attacks the validity of the underlying debt.  (Id. at pp. 112-113.)  

Lueras is not seeking to set aside the foreclosure sale, nor is he challenging the validity of 

the underlying debt.   

In his supplemental brief, Lueras argues Pfeifer v. Countrywide Home 

Loans, Inc. (2012) 211 Cal.App.4th 1250 supports his contention that tender of the 

indebtedness was unnecessary to maintain the quiet title action.  In Pfeifer, the Court of 

Appeal held that the borrowers stated a claim for wrongful foreclosure and declaratory 

and injunctive relief, based on allegations the lenders failed to comply with certain 

face-to-face interview requirements imposed by the Federal Housing Administration deed 

of trust before conducting an otherwise valid nonjudicial foreclosure.  (Id. at p. 1255.)  

The face-to-face interview and other servicing requirements imposed by federal 

regulations were conditions precedent to acceleration of the debt and foreclosure.  (Ibid.)  
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The Court of Appeal concluded the borrowers were not required to tender the 

indebtedness before seeking to enjoin the foreclosure sale because “to permit a 

foreclosure when the lender has not complied with the requirements that may have 

prevented any need for a foreclosure would defeat a salient purpose of the . . . 

regulations.”  (Id. at p. 1280.)  In addition, tender of the indebtedness is required only to 

set aside a completed sale, and is not required in an action to prevent a foreclosure sale.  

(Ibid.) 

Pfeifer v. Countrywide Home Loans, Inc. and the other tender cases are 

inapplicable here because Lueras has not sued to set aside or prevent a foreclosure sale.  

In the sixth cause of action, he sought to quiet title to the property, which he cannot do 

without paying the outstanding indebtedness.  

 

DISPOSITION 

The judgment in favor of Fannie Mae is affirmed.  The judgment as to the 

causes of action for violation of Civil Code section 2923.5 and to quiet title is affirmed.  

In all other respects, the judgment in favor of Bank of America and ReconTrust is 

reversed and the matter is remanded to the trial court with directions to grant Lueras 

leave to file an amended complaint.  Lueras shall recover costs incurred on appeal. 
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THOMPSON, J., Concurring and Dissenting—I concur in those portions of the majority 

opinion which conclude the trial court correctly sustained the demurrers to the first 

amended complaint, because Lueras did not state any viable cause of action.  I 

respectfully dissent from those portions of the majority opinion which conclude the trial 

court incorrectly denied leave to amend, because Lueras did not demonstrate a reasonable 

possibility he can state any viable cause of action.  Therefore, the trial court did not abuse 

its discretion and the judgment should be affirmed in all respects.   

INTRODUCTION 

  There are three core areas of disagreement between my views and the views 

expressed by my colleagues in the majority opinion.   

  First, the majority refuses to acknowledge what the parties themselves do 

not dispute—there is no foreclosure upon which this wrongful foreclosure action can be 

based.  Lueras admitted the trustee’s sale was rescinded before the trustee’s deed was 

recorded, and Lueras alleged he was never deprived of ownership or possession of his 

home.  The trial court properly considered these facts when ruling on the demurrers and 

we are required to do the same when reviewing the propriety of those rulings.  The 

consequence of the majority’s refusal to do so is akin to allowing a wrongful death action 

to proceed when the alleged victim did not die.  

  Second, despite recognizing the long-standing rule that a residential lender 

does not owe any duty of care to a borrower, the majority stretches to create an exception, 

and concludes a residential lender does owe a duty of care to not make misrepresentations 

about the status of an application for a loan modification or about the date, time, or status 

of a foreclosure sale.  There is no such exception.  Furthermore, the majority fails to 

analyze whether Lueras pleaded or demonstrated a reasonable possibility he can plead 

facts sufficient to establish the elements of a negligent misrepresentation cause of action 

against Bank of America.  Lueras did not and cannot plead any such facts.   
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  Third, the majority concedes the breach of contract cause of action is 

hopelessly deficient, but asserts the provisions of Fannie Mae Announcement 09-05R 

must be “read into” the forbearance agreement to circumvent those deficiencies.  The 

majority cites no case which has followed this approach or found a borrower has a private 

contractual right to sue a lender for money damages based upon alleged noncompliance 

with Announcement 09-05R.  Moreover, this approach violates basic principles of 

contract law and injects uncertainty into California residential lending.   

FACTS 

 A.  Lueras’s Factual Allegations 

  The majority summarizes some of the factual allegations, and fails to note 

many of the glaring factual omissions in the verified first amended complaint.  All of the 

factual allegations and omissions I find material are set out below.  Of necessity there is 

some repetition, but only to keep everything in proper context. 

   Lueras owned the property (Property) and occupied it as his primary 

residence at all relevant times, through and including the date on which the first amended 

complaint was filed.  Lueras did not allege he ever was deprived of ownership or 

possession of the Property. 

  In March 2007, Lueras refinanced the Property with a 30-year adjustable 

rate $385,000 loan (Loan) originated by Gateway Business Bank (Gateway).  Gateway, a 

potentially indispensible party, was not named as a defendant in the first amended 

complaint and is not a party to this appeal.     

  The Loan was evidenced by a promissory note (Note) and secured by a 

deed of trust (Deed of Trust) which encumbered the Property.  The Deed of Trust was 

attached to the first amended complaint.   

  Lueras did not allege Gateway subsequently retained or sold the Note and 

the beneficial interest under the Deed of Trust.  Thus, the identity of the current lender 

under the Note and Deed of Trust (collectively Loan Documents) is uncertain.  
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  Bank of America (as successor to Countrywide Home Loans Servicing) 

was the servicer of the Loan.  Lueras did not allege Bank of America was a party to the 

Loan Documents. 

  Lueras did not allege Fannie Mae was a party to the Loan Documents.  

Moreover, Lueras did not allege the Loan was owned or insured by Fannie Mae.   

  Lueras’s regular monthly payment on the Loan was $1,965.10.  Lueras has 

not made a full regular monthly payment on the Loan since December 2008.   

  In August 2009, more than eight months after Lueras stopped making 

regular monthly payments on the Loan, Bank of America offered him a forbearance 

agreement (Forbearance Agreement) and Lueras accepted.   

  Fannie Mae is not a party to the Forbearance Agreement. 

  The Forbearance Agreement required Lueras to make reduced monthly 

payments on the Loan in the amount of $1,101.16 during the deferral period.  Bank of 

America agreed to apply these reduced monthly payments to the delinquent full regular 

monthly payments on the Loan.   

  The Forbearance Agreement provides, “The Servicer will suspend any 

scheduled foreclosure sale, provided I continue to meet the [reduced monthly payment] 

obligations under this [Forbearance] Agreement.”   

  The Forbearance Agreement also provides, “If this Agreement terminates, 

however, then any pending foreclosure action . . . may be immediately resumed from the 

point at which it was suspended, and no new notice . . . will be necessary to continue the 

foreclosure action, all rights to such notices being hereby waived . . . .”  

  Lueras agreed, “Upon termination of this [Forbearance] Agreement, if I 

have not entered into another agreement with Servicer to cure or otherwise resolve my 

default under the Loan Document [sic] or reinstated my Loan in full, the Servicer will 

have all of the rights and remedies provided by the Loan Documents . . . .” 
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  Lueras acknowledged, “I further understand and agree that the Servicer is 

not obligated or bound to make any modification of the Loan Documents or provide any 

other alternative resolution of my default under the Loan Documents.”   

  Lueras made reduced payments on the Loan during the six-month deferral 

period under the Forbearance Agreement beginning in September 2009 and ending in 

March 2010, and “beyond for four more months.”   

  Lueras has not made any payment on the Loan since July 2010. 

  In October 2010, more than three months after Lueras stopped making 

reduced monthly payments, and more than twenty-two months after he stopped making 

regular monthly payments, ReconTrust Company (ReconTrust) recorded and served a 

Notice of Default (the Notice of Default) on Lueras.   

  The Notice of Default advised Lueras of his rights under the Loan 

Documents to cure the payment default and reinstate the Loan to avoid acceleration and 

sale.  Lueras did not allege he exercised his right to pay the delinquent amount, cure the 

default, and reinstate the Loan. 

  The Notice of Default also advised Lueras, “Notwithstanding the fact that 

your property is in foreclosure, you may offer your property for sale, provided the sale is 

concluded prior to the conclusion of the foreclosure.”  Lueras did not allege he tried to 

sell the Property prior to the trustee’s sale. 

  In February 2011, more than six months after Lueras stopped making 

reduced monthly payments, and more than twenty-five months after Lueras stopped 

making regular monthly payments, ReconTrust recorded and served a Notice of Trustee’s 

Sale (Notice of Sale).   

  The trustee’s sale was originally set for February 22, 2011, and was 

subsequently postponed three times to “3/2/11, 4/1/11, and 5/4/11.”   

  On May 5, 2011 Bank of America sent Lueras a letter stating he did not 

qualify for a modification under the Home Affordable Modification Program (HAMP).   
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  Immediately after receiving the May 5 letter, “[Lueras] contacted Nancy 

Whitaker at Bank of America who advised plaintiffs [sic] that that letter was sent by a 

third party ‘home retention’ vendor and was an error.  Ms. Whitaker further advised that 

plaintiffs were put into a program that was already approved . . . [and s]he just needed 

Fannie Mae’s approval.”   

  On May 6, 2011 Bank of America sent Lueras another letter stating his 

financial documents were being reviewed to determine if he qualified for a HAMP 

modification.   

  Immediately after receiving the May 6 letter, Lueras contacted Bank of 

America and was “informed this letter was sent in error as plaintiffs [sic] had already 

‘been approved’ by the bank.  Nancy Whitaker of Bank of America advised that the 

scheduled Trustee’s Sale of May 18, would be reset, pending approval of FANNIE 

MAE.”  

  Lueras implied but did not allege there was an “actual sale” on May 18, 

2011.  Lueras also did not allege he was deprived of ownership or possession of the 

Property as a result of that sale.   

  Lueras did allege he retained ownership and possession of the Property at 

all relevant times up to and including the date the first amended complaint was filed.   

 B.  Lueras’s Factual Admissions  

  Lueras repeatedly admitted the trustee’s sale was rescinded before the 

trustee’s deed was recorded.  These admissions were made in his written briefs and oral 

arguments both in the trial court and in this court, all as described below. 

  In his opposition to the demurrers to the original complaint, Lueras 

admitted “after this lawsuit was filed the trustee was able to rescind” the trustee’s sale.   

  At the hearing on the demurrers to the original complaint, counsel for 

Lueras admitted, “I should inform the court that the sale was rescinded, so we are now at 

pre-foreclosure status. ”   
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  Similarly, in his opposition to the demurrers to the first amended complaint, 

Lueras again admitted “after this lawsuit was filed the trustee was able to rescind” the 

trustee’s sale.   

  And, at the hearing on the demurrers to the first amended complaint, 

counsel for Lueras admitted, “as the court properly noted in the tentative ruling, there was 

a rescission in this case.”   

  In his opening brief on appeal, Lueras admitted, “after this lawsuit filed, the 

trustee was able to rescind” the trustee’s sale; “the [trial] court focused on the sale that 

was rescinded after the litigation ensued”; and “as the [trial c]ourt noted, the sale had 

been rescinded.”  

  Likewise, in his reply brief on appeal, Lueras admitted and argued, “[t]he 

rescission of the trustee’s deed upon [sic] does not moot Mr. Lueras’ claims”; “after the 

lawsuit was filed, BANA [Bank of America] rescinded the trustee’s deed upon sale”; and 

“the trustee’s deed upon sale was not recorded . . . .”  

  Finally, at oral argument in this court, counsel for Lueras admitted there is 

no record of the trustee’s sale, the trustee’s deed was never recorded, and Lueras still has 

title to and possession of the Property.   

DISCUSSION 

 A.  Standard of Review and Lueras’s Burden on Appeal 

 “When a demurrer is sustained, we determine whether the complaint states 

facts sufficient to constitute a cause of action.  [Citation.]  And when it is sustained 

without leave to amend, we decide whether there is a reasonable possibility that the 

defect can be cured by amendment:  if it can be, the trial court has abused its discretion 

and we reverse; if not, there has been no abuse of discretion and we affirm.  [Citations.]  

The burden of proving such reasonable possibility is squarely on the plaintiff.  

[Citation.]”  (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)   
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“‘To satisfy that burden on appeal, a plaintiff “must show in what manner 

he can amend his complaint and how that amendment will change the legal effect of his 

pleading.”  [Citation.] . . . .  The plaintiff must clearly and specifically set forth the 

“applicable substantive law” [citation] and the legal basis for amendment, i.e., the 

elements of the cause of action and authority for it.  Further, the plaintiff must set forth 

factual allegations that sufficiently state all required elements of that cause of action.  

[Citations.]’”  (Rossberg v. Bank of America (2013) 219 Cal.App.4th 1481, 1491.)   

No authority commands or even suggests these pleading requirements do 

not apply unless the plaintiff has been given more than two bites at the apple.  We are 

required to affirm the ruling if there is any ground on which the demurrer could have 

been properly sustained.  (Scott v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 

743, 752.)  Also, leave to amend should not be granted where an amendment would be 

futile.  (Newell v State Farm General Ins. Co. (2004) 118 Cal.App.4th 1094, 1100.)  It is 

axiomatic, “The law neither does nor requires idle acts.”  (Civ. Code, § 3532.) 

 B.  Factual Allegations, Judicial Notice and Factual Admissions 

  We accept the factual allegations of the verified first amended complaint as 

true.  “‘We also consider matters which may be judicially noticed.’ (Serrano v. Priest 

(1971) 5 Cal.3d 584, 591.)”  (Blank v. Kirwan, supra, 39 Cal.3d at p. 318.)  To that end, I 

take judicial notice (Evid. Code § 452, subd. (d)) the trial court’s final minute order 

ruling on the demurrers expressly relied upon the fact that, “plaintiff admits in the 

Opposition that the foreclosure sale was rescinded.”  

  We also take into account briefs and arguments, which are “reliable 

indications of a party’s position on the facts as well as the law, and a reviewing court may 

use statements in them as admissions against the party.  [Citations.]”  (9 Witkin, 

California Procedure (5th ed. 2008) Appeal, § 335, p. 386.)  Likewise, “[a]n express 

concession or assertion in a brief is frequently treated as an admission of a legal or factual 

point, controlling in the disposition of the case.  [Citations.]”  (Id., § 704, p. 773.)   
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  One court citing Witkin held an admission in the opening brief was “the 

equivalent of a concession,” which, taken together with the failure to allege a necessary 

element, “controls the disposition of the case.”  (Federer v. County of Sacramento (1983) 

141 Cal.App.3d 184, 186.)  Another court also citing Witkin relied on concessions made 

by plaintiff’s counsel during oral argument to show there was no basis for a cause of 

action.  (DeRose v. Carswell (1987) 196 Cal.App.3d 1011, 1019, fn. 3, superseded by 

statute on another ground as stated in Ramona v. Superior Court (1997) 57 Cal.App.4th 

107, 112, fn. 6.)  

  In Brandwein v. Butler (2013) 218 Cal.App.4th 1485 the court affirmed an 

order sustaining a demurrer without leave to amend, and expressly relied on the factual 

allegations and omissions in the complaint, together with factual admissions in the trial 

court and in appellant’s briefs.  (Id. at p. 1515, fn. 19, citing, inter alia, Fassberg 

Construction Co. v. Housing Authority of City of Los Angeles (2007) 152 Cal.App.4th 

720, 725 [oral statement by counsel in same action is binding judicial admission] & 

Electric Supplies Distributing Co. v. Imperial Hot Mineral Spa (1981) 122 Cal.App.3d 

131, 134 [stipulations in brief constitute binding judicial admissions].) 

  Similarly, in Setliff v. E. I. Du Pont de Nemours & Co. (1995) 32 

Cal.App.4th 1525 the court affirmed an order sustaining a demurrer without leave to 

amend and stated, “Plaintiff’s papers in opposition are reliable indications of his position 

on the facts and we may use these statements as admissions against him.  [Citation.]”  (Id. 

at p. 1536.)  Likewise, in Rodas v. Spiegel (2001) 87 Cal.App.4th 513, the court declared, 

“We also may, and shall, take judicial notice of admissions in plaintiff’s opposition to the 

demurrer.  (Evid. Code, § 452, subd. (d).)”  (Id. at p. 518.) 

  In sum, we are not permitted to turn a blind eye to Lueras’s admissions the 

trustee’s sale was rescinded before the trustee’s deed was recorded.  These admissions are 

consistent with his verified affirmative allegations he was never deprived of ownership or 

possession of the Property.  These admissions were properly considered by the trial court 
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when ruling on the demurrers, without any objection by Lueras.  We are required to do 

the same when reviewing the propriety of those rulings.   

 C.  Negligence and Negligent Misrepresentation  

  The long-standing rule that a residential lender does not owe any duty of 

care to a borrower is well settled and summarized in the majority opinion.  I would only 

add that all of the reasons why a residential lender owes no such duty to a borrower apply 

with even greater force to a servicer, even though courts are not always careful to 

differentiate between the duties of lenders and the duties of servicers.  (Somera v. 

IndyMac Fed. Bank, FSB (E.D.Cal. May21, 2010) [2010 WL 761221, p. *5].) 

  Applying the no-duty rule to the negligence claim, the majority recognizes 

Bank of America did not owe Lueras a duty to offer, consider, or approve a loan 

modification, or to explore and offer foreclosure alternatives, or to handle the Loan in any 

other way so as to prevent foreclosure.  I agree.  These are all core functions well within 

the scope of the conventional role of a residential lender and the no-duty rule applies. 

  Despite recognizing the no-duty rule, the majority stretches to create an 

exception, and concludes Bank of America “does owe a duty to a borrower to not make 

material misrepresentations about the status of an application for a loan modification or 

about the date, time, or status of a foreclosure sale.”  I disagree.  There is no such 

exception.  No duty is owed for purposes of negligent misrepresentation or negligence.  

(Aspiras v. Wells Fargo Bank, N.A. (2013) 219 Cal.App.4th 948, 963-964.) 

   “As is true of negligence, responsibility for negligent misrepresentation 

rests upon the existence of a legal duty . . . owed by a defendant to an injured person.  

[Citation.]  The determination of whether a duty exists is primarily a question of law.  

[Citation.]”  (Eddy v. Sharp (1988) 199 Cal.App.3d 858, 864.)  “[T]he test for 

determining whether a financial institution owes a duty of care to a borrower-client 

‘“involves the balancing of various factors . . . .”’  [Citations.]”  (Nymark v. Heart Fed. 

Savings & Loan Assn. (1991) 231 Cal.App.3d 1089, 1098.) 
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  Without balancing the various factors discussed in Nymark, the majority 

discovers a duty which has never before been recognized.  But there is no reasoned basis 

for making any distinction between these residential lender-borrower communications 

and other residential lender-borrower communications.  Communications about the status 

of a modification application or a trustee’s sale are also core functions well within the 

scope of the conventional role of a residential lender.  Hence, the no-duty rule applies 

equally to negligence and negligent misrepresentation claims in this situation.     

  Furthermore, the rights and duties of lenders and borrowers regarding these 

communications are set forth in the Loan Documents and applicable law, including the 

Federal Truth in Lending Act (15 U.S.C. § 1601 et seq.) and the California statutory 

nonjudicial foreclosure statutes (Civ. Code, §§ 2924 through 2924k.).  It is inconsistent 

with these comprehensive and exhaustive statutory schemes to incorporate common law 

negligent misrepresentation claims in this context.  (Cf. Gomes v. Countrywide Home 

Loans, Inc. (2011) 192 Cal.App.4th 1149, 1154; Residential Capital v. Cal-Western 

Reconveyance Corp. (2003) 108 Cal.App.4th 807, 824-829.)   

  Leaving aside the duty question, Lueras did not request leave to plead a 

negligent misrepresentation cause of action.  But even if he had, Lueras also did not 

demonstrate a reasonable possibility he can plead “‘“(1) the misrepresentation of a past or 

existing material fact, (2) without reasonable ground for believing it to be true, (3) with 

intent to induce another’s reliance on the fact misrepresented, (4) justifiable reliance on 

the misrepresentation, and (5) resulting damage.”’  [Citation.]”   (Wells Fargo Bank, N.A. 

v. FSI, Financial Solutions, Inc. (2011) 196 Cal.App.4th 1559, 1573.)   

  Lueras alleged both oral and written misrepresentations by Bank of 

America about the status of the loan modification application and the trustee’s sale.   

  The alleged oral misrepresentations were all made by Whitaker in early 

May 2011 and may be summarized as follows.  First, Whitaker told Lueras the May 5 and 

May 6 letters had been sent in error.  Second, she told him the loan modification 
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application had been approved by Bank of America, subject to Fannie Mae approval.  

Third, she told him the trustee’s sale would be reset, again pending Fannie Mae approval.   

  Regarding the statements the May 5 and 6 letters had been sent in error, 

Lueras did not allege and cannot allege these statements were untrue or that Whitaker had 

no reasonable ground for believing them to be true.  Obviously, his entire case is 

predicated upon his alleged reliance on the truth of these statements.   

  Regarding the statement Bank of America had approved the loan 

modification application, subject to Fannie Mae approval, again Lueras did not allege this 

statement was untrue or Whitaker had no reasonable ground for believing it to be true.  

Besides, this statement is conditional, and he did not allege that condition was satisfied.   

  Regarding the statement the trustee’s sale would be reset, while Lueras did 

allege this was untrue, he did not allege Whitaker said the trustee’s sale had been reset.  

Instead he alleged she said it would be reset.  So this statement is really a prediction about 

a future event, not a misrepresentation about a past or existing fact.   

  Lueras also did not allege any facts showing he justifiably relied on the 

statement the trustee’s sale would be reset.  In particular, Lueras did not allege he did or 

refrained from doing anything after this statement was made (on May 6, 2011) and before 

the trustee’s sale occurred (on May 18, 2011).  All of the alleged actions or inactions took 

place well before this statement was made.   

  Regarding all of these statements, Lueras did not allege and cannot allege 

any resulting damage.  Again the trustee’s sale was rescinded so Lueras was never 

deprived of ownership or possession of the Property.   

  Regarding the alleged written misrepresentations in the May 5 and 6 letters, 

Lueras cannot allege he reasonably relied on the contents of those letters, and at the same 

time allege he relied on the statements that those letters had been sent in error.  He cannot 

have it both ways.  But even if he could, again Lueras did not allege and cannot allege he 

suffered any resulting damage, because the trustee’s sale was rescinded.   



 

 
12 

   In conclusion, Lueras did not plead or demonstrate a reasonable possibility 

he can plead sufficient facts to establish the elements of a negligent misrepresentation 

cause of action against Bank of America based upon communications concerning the 

status of the loan modification application or the trustee’s sale.  Hence, there is no basis 

for granting Lueras’s leave to allege a negligent misrepresentation cause of action. 

 D.  Breach of Contract   

  Lueras alleged Bank of America breached the Forbearance Agreement by 

terminating the deferral period, and by failing to offer him a loan modification or some 

other resolution before commencing or resuming the foreclosure process.  But Lueras did 

not plead sufficient facts to establish the elements of this claim.  

  1.  Breach 

  Lueras did not plead any facts showing Bank of America breached the 

Forbearance Agreement “by terminating the ‘Deferral Period’. . . .”  Actually,  Lueras did 

not plead any facts showing Bank of America terminated the deferral period at all.  On 

this point, I agree with the majority opinion.  Examining the first amended complaint as a 

whole reveals the parties intended the deferral period to terminate and it did terminate by 

its own terms no later than March 16, 2010. 

  Lueras also did not plead any facts showing Bank of America breached the 

Forbearance Agreement by failing to offer him a loan modification or some other 

resolution before commencing or resuming the foreclosure process.  The Forbearance 

Agreement simply did not require Bank of America to do or abstain from doing any of 

the things Lueras complained of.  Thus, Bank of America did not breach the Forbearance 

Agreement by failing to offer Lueras a loan modification or some other resolution before 

commencing or resuming the foreclosure process.   

  Recognizing the inevitability of this conclusion, the majority asserts the 

“provisions of [Fannie Mae] Announcement 09-05R must be read into” the Forbearance 

Agreement to circumvent these deficiencies.  The majority has not cited any case which 
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has followed this approach or found a borrower has a private contractual right to sue a 

lender for money damages based upon alleged noncompliance with Announcement 09-

05R.  (Cf. Bank of America, N.A. v. Roberts (2013) 217 Cal.App.4th 1386, 1399 [HAMP 

and programs like HAMP consistently construed to create no private rights or private 

causes of action for borrowers].)  One can easily see why.   

  To begin with, the Forbearance Agreement is a contract between Lueras, as 

the borrower under the Loan Documents, and Bank of America, as the servicer and the 

ostensible agent of the lender under the Loan Documents.  Fannie Mae is not a party to 

the Forbearance Agreement and Lueras did not allege the Loan is owned or insured by 

Fannie Mae.  In short, it appears Fannie Mae is a complete stranger to the Forbearance 

Agreement with no contractual rights or obligations thereunder vis-à-vis the Loan.  

    Next, reading Announcement 09-05R into the Forbearance Agreement 

violates basic principles of contract formation and interpretation.  Announcement 09-05R 

was not part of the Forbearance Agreement offer or acceptance.  In fact, there is no 

reference to Announcement 09-05R in the Forbearance Agreement, and there is no 

ambiguity in the Forbearance Agreement which requires or even permits resort to this 

extrinsic evidence for interpretation.  Doing so contradicts some of the express terms of 

the Forbearance Agreement, and renders other express terms meaningless. 

  The only case cited by the majority to support this radical departure from 

established law is West v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780 .  

West is legally and factually inapposite.   

  The contract at issue in West was a trial period plan (TPP) under HAMP, 

while the Forbearance Agreement at issue here is not.  Indeed, the Forbearance 

Agreement bears no resemblance in form or function to a TPP under HAMP.  They are 

different creatures which serve different purposes.  A TPP tests the viability of an 

identified and agreed upon long-term solution.  The Forbearance Agreement merely 

provides time to see if a viable long-term solution can be identified and agreed upon. 
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  In addition, the TPP in West was still in effect, and the borrower tendered a 

timely reduced monthly payment just two days before the trustee’s sale.  (West v. 

JPMorgan Chase Bank, N.A., supra, 214 Cal.App.4th at p. 790.)  Here, the Forbearance 

Agreement ended no later than March 16, 2010, and Lueras stopped making reduced 

monthly payments on July 1, 2010, more than nine months before the trustee’s sale. 

  Lastly, the majority suggests the implied covenant of good faith and fair 

dealing may also be used to circumvent these deficiencies.  Not so.  “[A]n implied 

covenant of good faith and fair dealing cannot contradict the express terms of a contract.”  

(Barroso v. Ocwen Loan Servicing, LLC (2012) 208 Cal.App.4th 1001, 1014.)  Similarly, 

the implied covenant cannot be used to create additional obligations not present in a 

contract, and cannot be used to vary the terms of an unambiguous contract.  (21st Century 

Ins. Co. v. Superior Court (2009) 47 Cal.4th 511, 527.)   

  2.  Damages 

  Lueras did not plead any facts showing he was damaged by Bank of 

America’s alleged termination of the deferral period or failure to offer him a loan 

modification or some other resolution before commencing or resuming the foreclosure 

process.  Lueras was always obligated to repay the Loan, and the reduced monthly 

payments allegedly made during and after the deferral period, together with any late fees 

and charges resulting from his payment default, were always owed under the Loan 

Documents, separate and apart from the Forbearance Agreement. 

  3.  Leave to Amend 

Lastly, Lueras did not demonstrate a reasonable possibility he can plead 

sufficient facts to establish the elements of a breach of contract cause of action against 

Bank of America.  It is not sufficient for Lueras to assert “an abstract right to amend.”  

(Rakestraw v. California Physicians’ Service (2000) 81 Cal.App.4th 39, 43.)  Again, he 

must set forth the legal authority for the claim, the elements of the claim, and the specific 

factual allegations that would establish each of those elements.  (Rossberg v. Bank of 
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America, supra, 219 Cal.App.4th at p.1491.)  Lueras made no attempt to meet this 

burden.  Therefore, the demurrers to the breach of contract cause of action based upon the 

Forbearance Agreement were properly sustained without leave to amend.  On this point 

the majority opinion’s reliance upon the liberal policy regarding amendments to justify a 

contrary result is misplaced.  (Id., at p. 1503.)    

 E.  Fraud  

  The majority states the elements of a fraud cause of action.  They are the 

same as the elements of a negligent misrepresentation cause of action discussed above, 

with the exception of the knowledge element.  (Aspiras v. Wells Fargo Bank, N.A., supra, 

219 Cal.App.4th at p. 963, fn. 4.)  Since the elements are essentially the same, all of the 

deficiencies in the negligent misrepresentation claim discussed above are also 

deficiencies in the fraud claim.  There are additional deficiencies as well.   

  Lueras alleged, based upon the Forbearance Agreement, Bank of America 

led him to believe it was going to work with him so he could stay in his home as long as 

he made the requested (i.e. reduced) monthly payments, but instead Bank of America 

concealed the fact it was not going to identify a long-term solution.  Yet, Lueras did not 

allege any part of the Forbearance Agreement was false.  And, once again, nothing in the 

Forbearance Agreement required Bank of America to offer Lueras a loan modification or 

identify another resolution.   

  Lueras also alleged the May 5 letter stated Bank of America would contact 

Lueras in 10 days to explore foreclosure alternatives, but this statement was false, 

because the trustee’s sale occurred before the 10 days had elapsed.  Then again, Lueras 

alleged he relied on the fact he was told the May 5 letter had been sent in error, so any 

alleged reliance on the contents of that letter was unreasonable.  Once more, he cannot 

have it both ways.  Plus, his alleged reliance in making the reduced monthly payments 

ended in July 2010, more than 10 months before the May 5 letter was sent.   
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  For all of these reasons, I agree with the majority the demurrers to the fraud 

cause of action were properly sustained.  On the other hand, I do not agree with the 

majority, “the exhibits attached to the First Amended Complaint . . . demonstrate there is 

a reasonable possibility the defects in the fraud cause of action can be cured by 

amendment.”  The exhibits at issue are the May 5 and 6 letters.   

  On this point, the majority relies on the same faulty logic as Lueras.1  But 

any alleged reliance on the May 5 and 6 letters was patently unreasonable because Lueras 

pled he relied on the oral representation those letters had been sent in error.    

  And at any rate, Lueras did not and cannot allege any “specific damages” 

he suffered, because the trustee’s sale was rescinded.  (Rossberg v. Bank of America , 

supra, 219 Cal.App.4th at p. 1499.)   Consequently, the demurrers to the fraud cause of 

action were properly sustained without leave to amend.    

 F.  Business and Professions Code Section 17200  

  Finally, I disagree with the majority statement, “the allegation that Lueras’s 

home was sold at a foreclosure sale is sufficient to satisfy the economic injury prong of 

the standing requirement of section 17204.”  There is no such allegation in the first 

amended complaint.  And, in any event, the exact opposite is true.  Lueras has not 

suffered any legally cognizable harm.  Rather, he has experienced an incredible windfall.  

Lueras has avoided foreclosure on the Property even though he has not made any 

payment on the Loan since July 2010.  Hence, Lueras has no standing and the demurrers 

to the unfair competition claim were properly sustained without leave to amend.    

 

 

                                              

 1  For example, the majority states: “In the May 5, 2011 letter, Bank of America 

informed Lueras any pending foreclosure sale would be ‘on hold’ . . . .  Whitaker  . . .  

told him the May 5 letter was sent in error . . . .  Despite the express representation in the 

May 5 letter that no foreclosure sale would proceed,  . . . the foreclosure sale was 

conducted on May 18.”  
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CONCLUSION 

  The trial court correctly sustained the demurrers to the first amended 

complaint and did not abuse its discretion by denying leave to amend.  The contrary 

decision by the majority represents a departure from settled law and creates uncertainty 

which may disrupt California residential lending.  The judgment should be affirmed.   
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MEMORANDUM OPINION 

 On March 8, 2011, plaintiffs sued the Secretary of the Department of Housing and Urban 

Development (“HUD”) in his official capacity, alleging that certain regulations implementing the 

Home Equity Conversion Mortgage (“HECM”) program violate the Administrative Procedure 

Act (“APA”), 5 U.S.C. § 551 et seq.  Although plaintiffs originally brought four claims against 

HUD, the parties agree that three of the claims are now moot.  Plaintiffs’ sole surviving claim 

alleges that the Secretary acted contrary to law by failing to protect the spouses of HECM 

mortgagors from foreclosure. This Court previously dismissed plaintiffs’ case for lack of 

standing.  See Bennett v. Donovan, 797 F. Supp. 2d 69 (D.D.C. 2011).  The Court of Appeals 

reversed.  See Bennett v. Donovan, 703 F.3d 582 (D.C. Cir. 2013).  The parties have now filed 

cross motions for summary judgment. (Pls.’ Mot. for Summ. J. (“Pls.’ Mot.”); Def.’s Combined 

Mem. in Support of his Mot. for Summ. J. and in Opp. To Pls.’ Mot. for Summ. J. (“Def.’s 

Mot.”).)  For the reasons stated below, plaintiffs’ motion will be granted, and defendant’s motion 

will be denied. 
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BACKGROUND 

 The material facts and statutory framework relevant to this case were described in detail 

in the Court’s prior opinion and by the Circuit Court.  See Bennett, 703 F.3d at 584-86; Bennett, 

797 F. Supp. 2d. at 72-73. Therefore an abbreviated version will suffice.  HECMs, often referred 

to as “reverse mortgages,” provide a mechanism for elderly homeowners to convert “a portion of 

accumulated home equity into liquid assets.” 12 U.S.C. § 1715z-20(a).  When an elderly 

homeowner enters into a reverse mortgage, he receives some combination of a lump sum 

payment, monthly payments, or a line of credit. This non-recourse loan is secured by a mortgage 

on the borrower’s house. Because a collateral loss may result if the value of the home is less than 

the outstanding balance when the loan comes due, Congress created an insurance program 

administered by HUD.    

Plaintiffs are widowed spouses of now deceased holders of reverse mortgages insured by 

HUD.1  Plaintiffs are not listed on the deeds of their homes, nor are they obligors on the reverse 

mortgages.  See Bennett, 797 F. Supp. 2d. at 72-73.  The reverse mortgages at issue contain 

language from the HECM form contract permitting the lender to demand immediate payment on 

the loan if the “[b]orrower dies and the [p]roperty is not the principal residence of a least one 

surviving borrower.” Id.  This language is consistent with 24 C.F.R. § 206.27, a regulation 

promulgated by HUD, which states that “[t]he mortgage shall state that the mortgage balance 

will be due and payable in full if a mortgagor dies and the property is not the principle residence 

of at least one surviving mortgagor . . . .” 

                                                           
1 Originally, this case included three plaintiffs.  Plaintiff Delores Jeanne Moore is no longer a plaintiff in 
this case because she purchased the property from the estate of her deceased husband. (See Pls.’ Mot. at 5 
n.5.) 
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 Facing foreclosure, plaintiffs allege that this HUD regulation violates federal law because 

it does not protect them as non-mortgagor spouses. (See Pls.’ Mot. at 10-14.)  In support of their 

position, plaintiffs rely on 12 U.S.C. § 1715z-20(j) (“subsection (j)”) which states that  

[t]he Secretary may not insure a home equity conversion mortgage under this section 
unless such mortgage provides that the homeowner’s obligation to satisfy the loan 
obligation is deferred until the homeowner’s death, the sale of the home, or the 
occurrence of other events specified in regulations of the Secretary.  For purposes of this 
subsection, the term “homeowner” includes the spouse of the homeowner. (emphasis 
added). 
 

Plaintiffs seek a declaratory judgment that HUD’s regulation violates this subsection and demand 

that HUD be required to “take steps immediately to provide Plaintiffs the protection of 

Subsection (j).” (Pls.’ Mot. at 15.) 

ANALYSIS 

I. LEGAL STANDARDS 

A. Motion for Summary Judgment 

Under Federal Rule of Civil Procedure 56, summary judgment is appropriate when the 

pleadings and the evidence demonstrate that “there is no genuine issue as to any material fact and 

that the movant is entitled to judgment as a matter of law.” However, in a case such as this one 

involving review of agency action under the APA, the standard set forth in Rule 56 does not 

apply. See Sierra Club v. Mainella, 459 F. Supp. 2d 76, 89 (D.D.C. 2006).  Summary judgment 

thus serves as the mechanism for deciding, as a matter of law, whether the agency action is 

supported by the administrative record and is otherwise consistent with the APA standard of 

review. See Bloch v. Powell, 227 F. Supp. 2d 25, 31 (D.D.C. 2002), aff’d, 348 F.3d 1060 (D.C. 

Cir. 2003). 
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B. Chevron Deference 

The Supreme Court’s opinion in Chevron, U.S.A., Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837 (1984), outlines a two-step process courts must follow in 

determining whether to defer to an agency’s interpretation of a statute.  “Under Chevron [s]tep 

[o]ne, the court applies the traditional tools of statutory construction in order to discern whether 

Congress has spoken directly to the question at issue.”  Eagle Broad. Group, Ltd. v. FCC, 563 

F.3d 543, 552 (D.C. Cir. 2009) (citing Chevron, 467 U.S. at 842-43).  “If this ‘search for the 

plain meaning of the statute . . . yields a clear result, then Congress has expressed its intention as 

to the question, and deference is not appropriate.’”  Id. at 552 (quoting Bell Atlantic Tel. Cos. v. 

FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997)).  Under that circumstance, “the court, as well as the 

agency, must give effect to the unambiguously expressed intent of Congress.” See Chevron, 467 

U.S. at 842-43.   

In order to decide a case on that basis of Chevron step one, a court must find that the 

intent of Congress evidenced in the statute is not just “plausible,” but rather that it is the “only 

possible interpretation.” See Regions Hosp. v. Shalala, 522 U.S. 450, 460 (1998); PDK 

Laboratories, Inc. v. U.S. D.E.A., 362 F.3d 786, 796 (D.C. Cir. 2004) (“That a statute is 

susceptible of one construction does not render its meaning plain if it is also susceptible of 

another, plausible construction . . . .”).  If the court finds that “the statute is silent or ambiguous 

with respect to the specific issue,” the court will proceed to step two of the Chevron analysis and 

consider whether the agency’s interpretation of the statute is arbitrary and capricious.  See 

Chevron, 467 U.S. at 843.  At this second step, the agency’s interpretation is “given controlling 

weight unless” it is “manifestly contrary to the statute.”  Id. at 844.  The question at this step “is 

not whether the [plaintiff's] proposed alternative is an acceptable policy option but whether the 
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[agency action] reflects a reasonable interpretation of [the statute].” Coal. for Common Sense in 

Gov't Procurement v. United States, 707 F.3d 311, 317 (D.C. Cir. 2013).   

II. CHEVRON STEP ONE REVIEW 

A. Plain Meaning 

When analyzing a statute under Chevron step one, a court must first determine whether 

the plain meaning of the statutory text is clear on its face or whether the statutory text is 

ambiguous.  See PSEG Energy Resources & Trade LLC v. F.E.R.C., 665 F.3d 203, 208 (D.C. 

Cir. 2011).  For purposes of Chevron analysis, “ambiguity is a creature not of definitional 

possibility but of statutory context.” Brown v. Gardner, 513 U.S. 115, 118 (1994). Therefore, 

“the issue is not so much whether the [statutory language] . . . is, in some abstract sense, 

ambiguous, but rather whether, read in context and using the traditional tools of statutory 

construction, the term . . . encompasses [the government’s interpretation].”  Cal. Indep. Sys. 

Operator Corp. v. F.E.R.C., 372 F.3d 395, 400 (D.C. Cir. 2004).   

  In this analysis, “courts must presume that a legislature says in a statute what it means 

and means in a statute what it says there.”  See Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253-

54 (1992) (citation omitted). Moreover, at this step, “[courts] alone are tasked with determining 

Congress’s unambiguous intent,” and therefore the statutory interpretation proceeds “without 

showing the agency any special deference.”  Village of Barrington v. Surface Transp. Bd., 636 

F.3d 650, 660 (D.C. Cir. 2011).    

 Both parties agree that this case turns on whether subsection (j) is ambiguous or whether 

the plain meaning of the text is readily ascertainable. Plaintiffs contend that subsection (j) is 

capable of a single meaning; namely, that HUD may only insure reverse mortgages that come 

due after the death of both the homeowner (the mortgagor) and the spouse of that homeowner 
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regardless of whether that spouse is also a mortgagor. (See Pls.’ Mot. at 10-14.)  Defendant 

argues that subsection (j) is ambiguous because the statute can also be read to protect only those 

spouses who are co-obligors on a reverse mortgage. (Def.’s Mot. at 13-20.)  

This conflict arises because the parties disagree as to the meaning of the second sentence 

of subsection (j)—“[f]or purposes of this subsection, the term ‘homeowner’ includes the spouse 

of a homeowner.”  Plaintiffs read this sentence to mean that for the purposes of subsection (j), 

the term homeowner includes the homeowner and that homeowner’s spouse.  Defendant reads it 

to mean that for purposes of subsection (j), the term homeowner includes the homeowner and his 

or her homeowner spouse.  If either of these readings is plausible, the Court must move on to 

Chevron step two.  However, if only one is plausible, the Court “must give effect to the 

unambiguously expressed intent of Congress.” See Chevron, 467 U.S. at 842-43.   

In analyzing which construction of the statute is correct, the Court is aided by the 

longstanding canon of statutory interpretation that it must “give effect, if possible, to every 

clause and word of a statute, avoiding, if it may [], any construction which implies that the 

legislature was ignorant of the meaning of the language it employed.” Inhabitants of the Twp. of 

Montclair v. Ramsdell, 107 U.S. 147, 152 (1883); see also Am. Airlines, Inc. v. Transp. Sec. 

Admin., 665 F.3d 170, 176 (D.C. Cir. 2011). Put differently, a court must not interpret a statute 

so as to render any words within that statute as “mere surplusage.” See Potter v. United States, 

155 U.S. 438, 446 (1894) (language “cannot be regarded as mere surplusage; it means 

something”). 

Relying on this hermeneutic principle, plaintiffs argue that in subsection (j) Congress 

intended to extend displacement protection to the homeowner and his or her spouse regardless of 

whether the spouse was also an obligor on the loan. (Pls.’ Mot. at 12.)  Any other reading, 
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plaintiffs explain, would “strip[] spouses of their explicit statutory protection against 

displacement, and render[] the core statutory protection at issue here mere surplusage.” (Id. at 

14.)  In response, defendant contends that for purposes of subsection (j), “a person must be a 

homeowner in order to be within the definition of a ‘homeowner’ under the statute.” (Def.’s Mot. 

at 16 n.12.)  “If the spouse is not a borrower on the mortgage note,” defendant argues, “then the 

spouse has no ‘obligation to satisfy the loan obligation’ and there is nothing to defer until her 

death.” (Id. at 14.)  

Defendant’s construction of the statute would render the second sentence of subsection (j) 

mere surplusage, so it is not a plausible reading of the statutory text.  If a spouse is a co-obligor 

on the reverse mortgage, then he or she would automatically be considered a “homeowner” 

under the terms of the statute.2  By virtue of the spouse’s legal status as a homeowner, he or she 

would be protected by the first sentence of subsection (j), which defers the reverse mortgage 

from becoming due and payable “until the homeowner’s death.”  12 U.S.C. § 1715z-20(j).  

Under defendant’s interpretation, therefore, the same protections would extend to the same 

parties—the homeowner(s)—with or without the second sentence.  Because defendant’s position 

effectively reads the second sentence of subsection (j) out of the statute, the Court finds this 

construction to be implausible.3 In order for the second sentence to have any meaning at all, it 

must be read to include in the definition of homeowner any spouse, regardless of whether he or 

she is a joint mortgagor. 

                                                           
2 According to the explicit terms of the statute, a prospective obligor must be a homeowner to be eligible 
for a reverse mortgage.  See 12 U.S.C. § 1715z-20(d)(2)(A).  
 
3 On appeal, the Court of Appeals appears to have endorsed this conclusion in dicta.  In his opinion for 
the Court, Judge Silberman wrote: “[W]e admit to being somewhat puzzled as to how HUD can justify a 
regulation that seems contrary to the governing statute.”  Bennett, 703 F.3d at 586.  But, as defendant 
correctly argues, this observation by the Circuit does not bind this Court. (Def.’s Mot. at 12 (citing Cent. 
Va. Cmty. Coll. v. Katz, 546 U.S. 356, 363 (2006)).) 
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Defendant tries to avoid this result and give meaning to subsection (j) by arguing that 

“[i]n the absence of the second sentence of Subsection (j), a due-on-sale clause could be 

triggered by the death of one joint tenant, or one member of a tenancy by the entirety.”4 (Def.’s 

Mot. at 18.) Yet, this interpretation is simply not supported by the statute.  Although the word 

“mortgagor” does appear at least twenty times in the statute, Congress specifically chose to use 

the term “spouse” in subsection (j), and not “joint mortgagors” or “joint tenants.”  In fact, 

Congress chose “spouse” notwithstanding the fact that it has a very specific meaning, and 

notwithstanding the fact that in other sections of the statute, Congress demonstrated its ability to 

extend protections to joint mortgagors with ease.  In subsection (f), for example, Congress 

requires HUD to extend counseling services not to homeowners and their spouses, but to “each 

mortgagor.”  12 U.S.C. § 1715z-20(f).  The Court presumes, therefore, that if Congress wanted 

to extend displacement protection to joint mortgagors, the second sentence of subsection (j) 

would have read: “For purposes of this subsection, the term ‘homeowner’ includes each 

mortgagor.”   

Moreover, as discussed above, it is clear that the first sentence of subsection (j) would be 

sufficient to protect two co-mortgagor spouses without the inclusion of the second sentence.  

Defendant’s argument regarding due-on-sale clauses does nothing to alter this analysis.  The first 

sentence of subsection (j) is sufficient to protect against the scenario proffered by defendant 

                                                           
4 In support of this argument, defendant relies in part on the “regulatory background” at the time of 
subsection (j)’s passage. (Def.’s Mot. at 17.)  Specifically, defendant emphasizes that pursuant to another 
act of Congress, the Garn St. Germain Act, “Congress created a number of exceptions to the 
enforceability of due-on-sale clauses,” but excluded reverse mortgages from that protection. (See id.) 
Evidence of other statutes, however, is appropriate at step two of Chevron analysis, not at step one.  See, 
e.g., Kennecott Utah Copper Corp. v. U.S. Dept. of Interior, 88 F.3d 1191, 1231 (D.C. Cir. 1996). 
Moreover, even if the Court were to consider the Garn St. Germain Act, it would not be swayed by 
defendant’s argument that because the Act did not protect reverse mortgages, it follows that subsection (j) 
was passed only to close that statutory gap.   Defendant simply presents no evidence that subsection (j) 
was passed specifically to address this aspect of HECM lending. (See Def.’s Mot. at 18.) 
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where a lender seeks to invoke a due-on-sale clause after the death of the first obligor spouse, 

because both borrowers would be “homeowners” under the statute.  The second part of the first 

sentence would protect the widowed co-mortgagor because a “homeowner” would still be alive. 

In addition to offering his own interpretation of the statute, defendant argues that 

plaintiffs’ reading of the statute is implausible.  “Although the term ‘homeowner’ appears twice 

in the first sentence of Subsection (j),” defendant asserts, “Plaintiffs attempt to substitute the 

term ‘spouse’ for only one of those.” (Def.’s Mot. at 15-16.)  Under this reasoning, defendant 

contends that plaintiffs “would rewrite the statute to read: The Secretary may not insure a home 

equity conversion mortgage under this section unless such mortgage provides that the 

homeowner’s obligation to satisfy the loan obligation is deferred until the spouse’s death . . . .” 

(Id. (emphasis in original).)  Defendant argues that the only way to judge the validity of 

plaintiffs’ proposed construction is to read the sentence in the following way: The Secretary may 

not insure a home equity conversion mortgage under this section unless such mortgage provides 

that the spouse’s obligation to satisfy the loan obligation is deferred until the spouse’s death.  (Id. 

at 16.)    

The problem with defendant’s argument is that if the statute is read in this way, it 

fundamentally misconstrues the definition of the term “includes.” Because “[a] fundamental 

canon of statutory construction is that, unless otherwise defined, words will be interpreted as 

taking their ordinary, contemporary, common meaning,” Perrin v. United States, 444 U.S. 37, 42 

(1979); Rasul v. Myers, 563 F.3d 527, 533 (D.C. Cir. 2009) (quoting Perrin, 444 U.S. at 42), it is 

more appropriate to read the second sentence of subsection (j) in light of the common meaning of 

“include”: “to take in or comprise as a part of a whole.”  MERRIAM-WEBSTER’S COLLEGIATE 

DICTIONARY 588 (10th ed. 1997).  This is very different from the definition of the word 
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“substitute,” which means “to put or use in the place of another.” Id. at 1174.  Relying on these 

dictionary definitions, the Court concludes that Congress intended to give “homeowner” a more-

expansive meaning in subsection (j) when it used the word “includes”—a meaning where it takes 

in, or encompasses, the word “spouse.” To require the Court to substitute the term spouse for all 

references to homeowner in its analysis would effectively eliminate Congress’ use of the term 

“include.”5 

Ultimately, while the plain text of this statute may lack “linguistic precision, there is no 

reason to manufacture ambiguity when, as in this case, the legislative prose is pellucid.” See 

Performance Coal Co. v. Fed. Mine & Health Review Comm’n, 642 F.3d 234, 239 (D.C. Cir. 

2011). Neither party asserts that this is a case where Congress failed to consider the precise 

question at hand or where Congress explicitly left a gap for an administrative agency to fill.  

Rather, this is a case in which the parties disagree as to the implications of Congress’ definition 

of “homeowner” for the narrow purposes of subsection (j).  Despite his linguistic gymnastics, the 

plain meaning of the statute “unambiguously forecloses” defendant’s interpretation. See Petit v. 

U.S. Dep't of Educ., 675 F.3d 769, 781 (D.C. Cir. 2012). Subsection (j) means what it says: the 

loan obligation is deferred until the homeowner’s and the spouse’s death.  Therefore, the judicial 

inquiry stops there.  

B. Context and Legislative History 

In this Circuit, a court must “exhaust the traditional tools of statutory construction .  .  . 

[including] the statute’s text, legislative history, and structure, as well as its purpose” at step one 

                                                           
5 This reasoning also illustrates why defendant’s focus on defining the term “obligation” is misguided. 
(See Def.’s Mot. at 14-16.)  Both parties agree that the term “obligation” extends just to “the 
homeowner.”  The question in this case is whether the phrase “homeowner’s obligation” implies an 
obligation of any member of the category homeowner (which includes a non-obligor spouse) or whether 
both the “homeowner” and the spouse must independently be obligors in order to be protected under 
subsection (j).  
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of its Chevron analysis. See id. (quoting Bell Atl. Tel. Cos., 131 F.3d at 1047). That said, in order 

“to defeat application of a statute’s plain meaning, [defendant] must show either that, as a matter 

of historical fact, Congress did not mean what it appears to have said, or that, as a matter of logic 

and statutory structure, it almost surely could not have meant it.”  Performance Coal Co., 642 

F.3d. at 238 (quoting Engine Mfrs. Ass’n v. EPA, 88 F.3d 1075, 1089 (D.C. Cir. 1996) (internal 

quotation marks omitted)).   

While the Court is satisfied that the statutory text of subsection (j) is unambiguous for the 

reasons discussed above, there are several contextual arguments which offer further support for 

the Court’s conclusion.  First among these is that the second sentence of subsection (j) begins 

with the introductory clause, “For purposes of this subsection . . . .”  This preamble is indicative 

of Congress’ intent that the sentence serve a special function.  Indeed, subsection (j) is the only 

subsection in the entire HECM statute that includes such qualifying language, and “[w]here 

Congress includes particular language in one section of a statute but omits it in another section of 

the same Act, it is generally presumed that Congress acts intentionally and purposely in the 

disparate inclusion or exclusion.”  Russello v. United States, 464 U.S. 16, 23 (1983) (citations 

and internal quotation marks omitted).  In addition, the Court also presumes that Congress’ use 

of the word “spouse” was intentional; after all, the only other time it appears in the statute is 

when Congress defined “elderly homeowner” to mean “any homeowner who is, or whose spouse 

is, at least 62 years of age or such higher age as the Secretary may prescribe.”  12 U.S.C. 1715z-

20(b).  Read in tandem, subjections (b) and (j) confirm that Congress drafted the statute with an 

understanding that spouses could be distinct from homeowners, and that scenarios might arise 

where reverse mortgages would be entered into by only one of two spouses but still affect the 

non-mortgagor spouse.   
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The Court also finds instructive the Senate Report of the Committee on Banking, 

Housing and Urban Affairs where subsection (j) is discussed.6  See S. Rep. No. 100-21, at 28 

(1987).  This report explicitly states that subsection (j) intended to “defer[] any repayment 

obligation until death of the homeowner and the homeowner’s spouse . . .” Id. Defendants do not 

dispute the existence of this legislative history, nor could they.  Instead, they argue that the 

committee report is an “unreliable guide, particularly [when compared] with the language of the 

conference report.” (Def.’s Mot. at 27.)  Yet, defendant fails to point to any language in the 

Conference Report that specifically addresses the question presented in this case. (See id. 

(quoting H.R. Rep. No. 100-426, reprinted in 1987 U.S.C.C.A.N. 3458, 3512).) To the contrary, 

defendant states that “[m]ore than anything, th[e] legislative history indicates Congress’ intent to 

confer upon the Secretary the broad discretion necessary to operate the HECM insurance 

program in a financially responsible manner.” (Def.’s Mot. at 27.)  It is indisputable that 

Congress, as it so often does, sought to provide the agency with broad discretion in effectuating a 

statutory scheme. However, under Chevron it is the duty of the court to determine whether the 

regulations that the agency adopted pursuant to that scheme violate the plain text of the statute.  

On this question, the Conference Report’s reference to broad discretion is simply not helpful.  

Therefore, while defendant is correct that as a general matter a conference report is a better 

indicator of congressional intent than an unpublished committee report, where—as in this case— 

the conference report fails to shed light on the statutory text, the Court finds it useful to look at 

legislative history that is directly on point. 

                                                           
6 Legislative history is of limited value at step one of the Chevron inquiry, especially when a court 
concludes that the statute’s plain meaning is clear. See Halverson v. Slater, 129 F.3d 180, 189 n.10 (D.C. 
Cir. 1997) (“[O]rdinarily we have no need to refer to legislative history at Chevron step one . . . .  We 
consider legislative history [] only because the Secretary argues it evinces a congressional intent at odds 
with what the language of [the statute] otherwise manifests.”) . 
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Defendant’s pleadings make several additional arguments, including the need to create an 

actuarially sound reverse mortgage insurance plan, the Equal Credit Opportunity Act, the Garn 

St. Germain Act, congressional acquiescence, and state intestacy issues.  However, as defendant 

recognizes, none of these arguments speaks to whether the statutory text is unambiguous.  

Instead, they only speak to the question of whether the regulation at issue is an arbitrary and 

capricious exercise of HUD’s statutorily granted authority.   Because the Court is satisfied based 

on the plain meaning of the text, as well as the context and legislative history, that there is only 

one plausible construction of subsection (j), it is not permitted to continue to Chevron step two 

and consider these extra-textual sources. 

C. “Other Events” Clause 

In a final attempt to justify the validity of HUD’s regulation, defendant argues that 

HUD’s ability under subsection (j) to specify “other events” when a reverse mortgage can 

become due allows it to “make the death of all borrowers a triggering event.” (Def.’s Mot. at 20 

(emphasis in original).)  However, this argument is without merit.  Simply because subsection (j) 

permits HUD to create “other events” when a lender may make a reverse mortgage due, it does 

not give HUD the statutory authority to alter the specific triggering events identified in the 

statute.  See Nat’l Treasury Emples. Union v. Chertoff, 452 F.3d 839, 858-59 (an agency may not 

“nullify the [statute’s] specific guarantee . . .”); Railway Labor Executives’ Ass’n v. Nat’l 

Mediation Bd., 29 F.3d 655, 670 (D.C. Cir. 1994) (an agency does not have “plenary” authority 

to act, just because Congress provides “some” authority).  Defendant’s reading of subsection (j) 

would do just that.  It would permit the agency to unilaterally create a triggering event that would 

render another statutorily-specified triggering event (“the homeowner’s death”) meaningless.  

Therefore, it is not a plausible reading of the statute.   
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III.  REMEDY 

Having found that subsection (j) is not ambiguous and that HUD’s regulation as applied 

to plaintiffs is invalid,7 the Court is now tasked with identifying the appropriate remedy.  In this 

regard, the Court is bound by the explicit guidance set forth by the Court of Appeals: 

We do not hold, of course, that HUD is required to take [a] precise series of steps, nor do 
we suggest that the district court should issue an injunction to that effect.  Appellants 
brought a complaint under the Administrative Procedure Act to set aside an unlawful 
agency action, and in such circumstances, it is the prerogative of the agency to decide in 
the first instance how best to provide relief.  See N. Air Cargo v. U.S. Postal Serv., 674 
F.3d 852, 861 (D.C. Cir. 2012) . . . 

Perhaps HUD would provide the precise relief we have outlined, perhaps it would find 
another alternative, or perhaps it would decide no such relief was appropriate.  We 
recognize that, even if the district court issues a declaratory judgment, appellants still 
have no guaranty of relief.  Though of course, if Bennett and Joseph prevailed on the 
merits in the district court but were dissatisfied with HUD’s remedy, they would always 
have the option to seek review on the ground that HUD’s actions were ‘arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with the law.’ 5 U.S.C. 
§ 706(2)(A).  

Bennett, 703 F.3d at 589. 

Given this guidance, this Court has no choice but to “identify the legal error” and then 

“remand to the agency.” N. Air Cargo v. U.S. Postal Serv., 674 F.3d 852, 861 (D.C. Cir. 2012).  

That error is that HUD violated 12 U.S.C § 1715z-20(j) when it insured the reverse mortgages of 

plaintiffs’ spouses pursuant to agency regulation, which permitted their loan obligations to come 

due upon their death regardless of whether their spouses (plaintiffs) were still alive.    The Court 

will remand the case to HUD so that it can fashion appropriate relief consistent with this 

Memorandum Opinion. 

                                                           
7 There is some disagreement as to whether this challenge is “facial” or “as applied.”  However, both 
parties seem to reach the conclusion that this challenge only applies to the plaintiffs in this case.  (See 
Pls.’ Mem. of Law in Further Support of Their Mot. for Summ. J. and in Response to Def.’s Mot. for 
Summ. J. at 17 (“the Court should issue a declaratory judgment that the challenged regulations are invalid 
as applied to Plaintiffs . . . .”); Def.’s Mot. at 34 (“At best, Plaintiffs can argue that [the regulations] are 
invalid as applied to them . . . .”).) 
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CONCLUSION 
 

For the foregoing reasons, the Court grants the plaintiffs’ motion for summary judgment 

and denies defendant’s cross motion for summary judgment. A separate order accompanies this 

Memorandum Opinion. 

                     /s/                                         
ELLEN SEGAL HUVELLE 
United States District Judge 
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A homeowner‘s association appeals from the judgment of dismissal following the 

sustaining of a demurrer without leave to amend its second amended complaint (SAC).  

The trial court sustained the demurrer on the ground that the association lacked standing 

both on its own behalf and as a representative of the homeowners to assert claims against 

the developers relating to contractual parking rights.  We reverse the judgment of 

dismissal. 

FACTUAL AND PROCEDURAL BACKGROUND 

The Parties 

 Appellant is Market Lofts Community Association (HOA), which is the 

homeowner‘s association for the condominium owners at a mixed-use upscale 

development called Market Lofts, located at the corner of 9th and Flower Streets in 

downtown Los Angeles, adjacent to the Staples Center.  Retail spaces are located on the 

street level and 267 residential condominium units are located above.  Respondents are 

essentially two sets of developers—the developer of Market Lofts (referred to as 9th 

Street) and the developer of an adjacent parking structure that contains 319 parking 

spaces for the Market Lofts condominium owners (referred to as CIM).
1
 

Allegations of the SAC 

 The SAC alleges the following: 

 On May 11, 2006, the Developers entered into a ―PARKING LICENSE 

AGREEMENT‖ (License Agreement).  At this time, construction of Market Lofts had 

not been completed and the HOA had not been formed.  Pursuant to section D of the 

License Agreement, which is attached to the SAC, CIM agreed to grant to 9th Street ―for 

the benefit of the residential homeowner’s association (the ‘HOA’) to be formed in 

connection with the sale of residential condominium units in the Market Lofts Project 

and the owners and occupants of the residential units . . . a license to use the Market 

 
1
  Respondents shall be referred to collectively as ―the Developers.‖  9th Street 

consists of respondents 9th Street Market Lofts, LLC; 645 9th Street, LLC; and the Lee 

Group, Inc.  CIM consists of CIM/830 S. Flower, LLC; CIM Market at 9th & Flower, 

LLC; CIM/8th & Hope, LLC; and CIM Group, L.P.  Respondents also include Jeffrey 

Lee (Lee); Michael Adler (Adler); and David Magdych (Magdych).   
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Lofts Parking Spaces, which shall be appurtenant to the Market Lofts Property.‖  

(Emphasis added.)  

 Section 2.1 of the License Agreement specifies that the license granted is 

―perpetual‖ for the exclusive use of the 319 parking spaces, and that the license ―shall be 

at no cost‖ to 9th Street, except for the obligation to pay its proportionate share of ―CAM 

Charges‖ (common area maintenance) to CIM.  Section 2.5 provides that the license is 

―irrevocable.‖  Section 13 states that ―Upon the First Closing [defined as the close of 

escrow for the first residential unit sold], [9th Street] shall assign or sub-license its rights 

and obligations under this Agreement to the HOA. . . .  [T]he terms and conditions of this 

Agreement shall be covenants that run with the land . . . .‖ 

 The HOA was formally incorporated on January 10, 2007, and the first sale of a 

Market Lofts condominium occurred later that year. 

 On January 24, 2007, the HOA and 9th Street entered into a ―Parking Sub-License 

Agreement‖ (Sub-License), which is also attached to the SAC.  At that time, respondents 

Lee, Adler and Magdych comprised a ―controlling majority‖ of the HOA‘s board of 

directors and ―each was simultaneously serving as an agent, employee, partner and/or 

member of the 9th Street and/or CIM defendants.‖  According to the SAC, rather than 

sublicensing its rights under the License Agreement to the HOA, 9th Street and the other 

respondents engaged in self-dealing by using the Sub-License ―to strip the Association of 

many of the rights afforded it under the License Agreement and concurrently impose on it 

financial and other obligations in direct contravention of the terms of [the License 

Agreement].‖  

 For example, while 9th Street granted to the HOA a sublicense for the exclusive 

use of the 319 parking spaces pursuant to section 2.1 of the Sub-License, Section 3.1 

provides that the HOA will pay 9th Street a monthly fee of $75 for each parking space, to 

be increased annually by 5 percent, and to be adjusted every 10 years to the prevailing 

market rate for similar parking.  Section 4 provides that the term of the Sub-License is the 

earlier of the date of termination of the Covenants, Conditions, Restrictions and 

Reservation of Easements for the Market Lofts Project (CC&R‘s) or 49 years from the 
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date of the Sub-License with the HOA being permitted to renew the Sub-License no more 

than five successive 10-year periods.  Section 17.6 provides a late fee of 18 percent for 

any late payment.  The SAC details numerous other provisions in the Sub-License that 

differ from the License Agreement and that ―limit the rights of the Association and its 

members in various respects, all of which contravene the License Agreement.‖  

 The CC&R‘s were signed by respondent Lee as both developer and declarant, and 

were recorded in the Los Angeles County Recorder‘s Office on May 23, 2007.  

According to the SAC, the CC&R‘s ―are notable not for the information provided in their 

80 pages, but rather for what they fail to disclose,‖ namely, that ―the License Agreement 

plainly extended a perpetual and irrevocable license to the Association and the 

homeowners.‖  The SAC alleges that at paragraph 3 of the CC&R‘s, which is attached to 

the original and first amended complaints but not to the SAC, ―the Sub-License is 

identified as the governing document by which ‗Declarant has granted a sublicense to the 

Association for the benefit of the Owners and other ―Permitted Users‖ to use the parking 

spaces.‘‖  The CC&R‘s were distributed to prospective purchasers in advance of their 

acquisition of the residential units.  The Sub-License and License Agreement were buried 

in a ―massive package‖ of documents submitted to prospective purchasers of the Market 

Lofts units, and there was no identification or specific disclosure of the existence of the 

two agreements or ―the critical distinctions in their terms.‖  

 It was not until January 2011 that ―the developer dominated Association Board 

gave way to one controlled by homeowners with no ties to the Defendants,‖ and ―only 

then, was the [HOA] able to investigate these circumstances comprehensively and initiate 

ameliorative steps necessary to restore the rights intended by and set forth in the License 

Agreement.‖  

 The HOA and its members have been damaged in excess of $1 million in paid 

parking fees.  The SAC further alleges that in the event a homeowner refuses to pay the 

monthly parking fee, the HOA is obligated to do so. 
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Causes of Action 

 The HOA first sued the Developers on November 1, 2011.  On August 22, 2012, 

the HOA filed the SAC, which contains two causes of action for declaratory relief, plus 

causes of action for breach of fiduciary duty, breach of the License Agreement, 

concealment, unfair business practices, and rescission of the Sub-License.  The SAC 

alleges in both declaratory relief causes of action that the HOA and the Developers 

dispute their rights under the License Agreement and the Sub-License, and that the HOA 

seeks a declaration that the Sub-License is void and of no force and effect to the extent 

that it conflicts with the License Agreement.  The HOA brings all other causes of action 

on its own behalf and as a representative of the condominium owners.  

The Demurrer Pleadings and Ruling 

 The Developers filed a consolidated demurrer to each cause of action in the SAC.  

The HOA opposed the demurrer, which the trial court sustained without leave to amend 

on the sole ground that the HOA lacked standing to sue.  The trial court concluded that 

―because the individual homeowners here paid the alleged illegal parking fees and 

Plaintiff only collected them, Plaintiff has not shown that it suffered an injury such that it 

has standing.‖  The HOA then filed this appeal. 

DISCUSSION 

I.  Standard of Review 

 We review de novo a trial court‘s sustaining of a demurrer without leave to 

amend, exercising our independent judgment as to whether a cause of action has been 

stated as a matter of law.  (People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 

294, 300; Moore v. Regents of University of California (1990) 51 Cal.3d 120, 125.)  We 

assume the truth of properly pleaded allegations in the complaint and give the complaint 

a reasonable interpretation, reading it as a whole and with all its parts in their context.  

(Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 558; People 

ex rel. Lungren v. Superior Court, supra, at p. 300.)  We may disregard allegations which 

are contrary to law or to judicially noticed facts.  (Wolfe v. State Farm Fire & Casualty 

Ins. Co. (1996) 46 Cal.App.4th 554, 559–560.)  ―On appeal, we do not review the validity 
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of the trial court‘s reasoning but only the propriety of the ruling itself.‖  (Rodas v. Spiegel 

(2001) 87 Cal.App.4th 513, 517.)  Thus, the judgment of dismissal will be affirmed if it is 

proper on any of the grounds raised in the demurrer, even if the trial court did not rely on 

those grounds.  (Jackson v. Doe (2011) 192 Cal.App.4th 742, 750–751.)  We apply the 

abuse of discretion standard in reviewing a trial court‘s denial of leave to amend.  (Blank 

v. Kirwan (1985) 39 Cal.3d 311, 318; Hernandez v. City of Pomona (1996) 49 

Cal.App.4th 1492, 1497–1498.)   

II.  The Trial Court Erred in Sustaining the Demurrer on the Lack of Standing 

A.  Declaratory Relief Causes of Action 

The first and second causes of action in the SAC seek declaratory relief with 

respect to the License Agreement and the Sub-License.  We agree with the HOA that it 

has standing to bring these two causes of action on its own behalf. 

Code of Civil Procedure section 1060 provides in part that ―[a]ny person interested 

under a written instrument, . . . or under a contract, . . . may, in cases of actual 

controversy relating to the legal rights and duties of the respective parties, bring an 

original action or cross-complaint in the superior court for a declaration of his or her 

rights and duties in the premises, including a determination of any question of 

construction or validity arising under the instrument or contract.‖  

As the court explained in Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 

Cal.App.4th 592, 606:  ―All that Code of Civil Procedure section 1060 requires is that 

there be [an] ‗actual controversy relating to the legal rights and duties of the respective 

parties.‘  . . . A cardinal rule of pleading is that only the ultimate facts need be alleged.  

[Citation.]  In a declaratory relief action, the ultimate facts are those facts establishing the 

existence of an actual controversy.  (Code Civ. Proc., § 1060.)  . . . However, to be 

entitled to declaratory relief, a party need not establish that it is also entitled to a 

favorable judgment. . . .  ‗A complaint for declaratory relief is legally sufficient if it sets 

forth facts showing the existence of an actual controversy relating to the legal rights and 

duties of the parties under a written instrument or with respect to property and requests 

that the rights and duties of the parties be adjudged by the court.  [Citations.]  If these 
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requirements are met and no basis for declining declaratory relief appears, the court 

should declare the rights of the parties whether or not the facts alleged establish that the 

plaintiff is entitled to [a] favorable declaration.  [Citations.]‘‖  (See also Alameda County 

Land Use Assn. v. City of Hayward (1995) 38 Cal.App.4th 1716, 1722 [If the pleaded 

―facts reveal an actual controversy exists between the parties, the complaint is legally 

sufficient for declaratory relief‖].) 

The HOA is an interested party because it is a directly named beneficiary of the 

License Agreement and is a direct contracting party to the Sub-License.  Thus, if the 

HOA has alleged an actual controversy, it is entitled to seek a declaration of the rights 

imposed and duties afforded under the License Agreement and the Sub-License.  

Contrary to the Developers‘ assertion, the SAC alleges an actual controversy.  The SAC 

details the material differences in the two agreements, and alleges:  ―At present, the 

Association is not enjoying the full benefits of the License Agreement and cannot confer 

on its member owners the perpetual parking rights prescribed by that agreement.‖  The 

SAC also alleges:  ―There is currently a dispute regarding the efficacy of the License 

Agreement and the Sub-License, and of the Association‘s and its members‘ rights under 

these agreements.  The Association alleges that it is entitled to the rights set forth in the 

License Agreement, and that to the extent the Sub-License conflicts with those rights, it is 

ineffective.  The Association is informed and believes, and on that basis alleges, that the 

Defendants, and each of them, contest the Association‘s claims and allege otherwise.‖  

The HOA seeks numerous declarations regarding the two agreements, including a 

declaration that the Sub-License is of no force and effect to the extent it conflicts with the 

License Agreement. 

 The trial court adopted the Developers‘ argument that the HOA lacks standing to 

bring the declaratory relief claims because the HOA is actually seeking a declaration of 

its members‘ rights, rather than its own, since the members pay the parking fees.  But this 

argument overlooks that the HOA is a direct beneficiary of the License Agreement and is 

a contracting party to the Sub-License.  If the Developers‘ argument were correct, then 

the HOA would be powerless to seek a determination of its own rights under either 
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contract.  The law allows any party with an interest in a contract to pursue a declaration 

of rights as to that instrument when an actual controversy exists.  (Code Civ. Proc., 

§ 1060.) 

 The Developers‘ additional argument that there is no actual controversy is also 

without merit.  The Developers essentially ignore the License Agreement and focus on 

the Sub-License, asserting that the HOA understands its obligations under the Sub-

License, i.e., to collect parking charges from its members and disburse them to 9th Street.  

But this argument takes an overly simplistic view of the SAC.  The HOA is not asking 

the trial court to merely interpret the terms of the Sub-License.  Rather, the HOA is 

asking the trial court to resolve the interplay between the two agreements.  In other 

words, the HOA contends that the License Agreement must govern the parking 

arrangements and that the Sub-License is invalid, while the Developers dispute this 

contention.   

 In our opinion, the SAC alleges an actionable dispute between the HOA and the 

Developers, and the HOA has standing to seek a resolution of this dispute.  The trial court 

therefore erred in sustaining the demurrer to the two declaratory relief causes of action. 

B.  Remaining Causes of Action 

 The HOA contends that it has standing to bring the remaining causes of action for  

breach of fiduciary duty, breach of the License Agreement, concealment, unfair business 

practices, and rescission of the Sub-License either by itself or as a representative of the 

homeowners.  We agree. 

 With respect to the contract causes of action, it goes without saying that a party to 

a contract or one for whom the contract was intended to benefit may bring actions related 

to such contracts.  Thus, the HOA is the real party in interest entitled to bring contract 

claims relating to the License Agreement and the Sub-License.  The Developers‘ reliance 

on the argument that the HOA is not the real party in interest because it is seeking to 

enforce rights that belong to its members, not itself, is of no import.  The SAC alleges 

that the HOA is directly obligated to pay the parking fees and that ―in the event a 
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homeowner refused to pay the monthly fee, the Association is obligated to do so.‖  For 

purposes of the demurrer, we must accept this allegation as true. 

With respect to the other causes of action, the HOA has standing to sue as a 

representative of the individual homeowners.  Code of Civil Procedure section 382 

provides in part that ―when the question is one of a common or general interest, of many 

persons, or when the parties are numerous, and it is impracticable to bring them all before 

the court, one or more may sue or defend for the benefit of all.‖  While this statute is 

sometimes referred to as the ―class action statute,‖ it also sanctions representative, 

nonclass actions.  ―It may also be true that while all class suits are representative in 

nature, all representative suits are not necessarily class actions.‖  (Raven’s Cove 

Townhomes, Inc. v. Knuppe Development Co. (1981) 114 Cal.App.3d 783, 794 (Raven’s 

Cove).)  Thus, California courts have routinely allowed homeowner‘s associations to sue 

solely as the representative of its members.  (See e.g., id. at p. 795; Property Owners of 

Whispering Palms, Inc. v. Newport Pacific, Inc. (2005) 132 Cal.App.4th 666, 672–673 

[―‗[e]ven in the absence of injury to itself, an association may have standing solely as the 

representative of its members‘‖]; Salton City Etc. Owners Assn. v. M. Penn Phillips Co. 

(1977) 75 Cal.App.3d 184, 189.) 

 The two requirements that must be satisfied for a representative action are an 

ascertainable class and a well-defined community of interest in the questions of law and 

fact involved affecting the parties to be represented.  (Raven’s Cove, supra, 114 

Cal.App.3d at p. 795, citing Daar v. Yellow Cab Co. (1967) 67 Cal.2d 695, 704.)  Here, 

there is plainly an ascertainable class—the homeowners.  There is also a well-defined 

community of interest concerning the relevant questions of law and fact.  Each 

homeowner is subject to the same parking charges and any invalidity of the Sub-License 

would affect the homeowners in the same manner.  The homeowners are also the victims 

of the Developers‘ alleged self-dealing.  Additionally, questions of necessity, 

convenience and justice likewise support the HOA‘s standing, because otherwise 267 

homeowners would individually have to prosecute their claims.  (See Tenants Assn. of 

Park Santa Anita v. Southers (1990) 222 Cal.App.3d 1293, 1304 [―we conclude that 
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considerations of necessity, convenience and justice provide justification for the use of 

the representative procedural device‖].) 

 The Developers argue that the HOA cannot be allowed to proceed as a 

representative of the homeowners because the Developers would be deprived of defenses 

they would have against individual homeowners, such as the statute of limitations, notice, 

reliance, causation, waiver and estoppel.  But these factual defenses pertain to the merits 

of the causes of action, an issue we are not concerned with at this initial pleading stage.  

Moreover, the Developers have not demonstrated why they would be precluded from 

pursuing these defenses or conducting discovery in this regard.   

Additionally, even if individualized assessments are made, that does not destroy 

the commonality requirement.  In Raven’s Cove, supra, 114 Cal.App.3d 783, the 

homeowner‘s association sued to redress defects in common area landscaping and for 

damage to the exterior walls of individual units.  Despite the fact that the damage to each 

unit would necessarily be individualized, the reviewing court found a sufficient 

commonality of interest because each owner had a similar beneficial interest in the 

outcome of the case.  (Id. at p. 795.)  The same is true here, where each homeowner 

would receive restoration of the parking rights provided in the License Agreement, if the 

HOA prevails. 

 To the extent the Developers also argue that the HOA lacks standing to sue 

because it is not claiming damage to a common area under Civil Code section 1368.3, 

such argument is without merit.  This statute deals with the standing of a homeowner‘s 

association to sue ―in its own name as the real party in interest‖ in specific matters, 

including damage to the common area and enforcement of the governing documents.  

(Civ. Code, § 1368.3.)  This statute has nothing to do with a homeowner‘s association‘s 

standing to sue in a representative capacity.  

III.  The Developers’ Argument Regarding the CC&R’s 

 The Developers spend much of their brief arguing that, apart from the issue of 

standing, the causes of action in the SAC are barred because the Sub-License is part of 

the governing CC&R‘s, a recorded document which is presumptively enforceable, and 
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which was provided to each prospective homeowner.  Because a judgment of dismissal 

can be upheld on any ground raised in the demurrer, even when the trial court did not rely 

on that ground, we address the merits. 

Under the Davis-Stirling Common Interest Development Act (Civ. Code, § 1350 

et seq.) (Davis-Stirling Act), ―covenants and restrictions in the declaration shall be 

enforceable equitable servitudes, unless unreasonable, and shall inure to the benefit of 

and bind all owners of separate interests in the development.‖  (Civ. Code, § 1354, subd. 

(a).)  ―This statutory presumption of reasonableness requires that recorded covenants and 

restrictions be enforced ―‗unless they are wholly arbitrary, violate a fundamental public 

policy, or impose a burden on the use of affected land that far outweighs any benefit.‘‖  

[Citations.]‖  (Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), 

LLC (2012) 55 Cal.4th 223, 239; Nahrstedt v. Lakeside Village Condominium Assn. 

(1994) 8 Cal.4th, 361, 382.)  The Developers argue that the HOA failed to meet its 

―burden‖ of showing that the Sub-License parking fee, of which each homeowner had 

constructive, if not actual, notice was unreasonable. 

The Developers‘ argument shows that they are trying to impose their own vision 

of what this case is about.  This lawsuit is not a formal challenge to the CC&R‘s or an 

attempt to formally amend the CC&R‘s, for which the Davis-Stirling Act provides the 

procedural amendment requirements.  (Civ. Code, §§ 1354, 1355.)  As the HOA noted in 

its opposition to the demurrer, ―[t]his litigation is centered around the efficacy of the 

License Agreement and Defendants‘ actions to unwind the Association‘s rights related to 

that contract.‖  

The HOA acknowledges that the Sub-License is identified in the CC&R‘s, and 

that the homeowners had at least constructive notice of the existence of the Sub-License.  

What the HOA complains about is that neither the rights embodied in the License 

Agreement and how those rights differed from what the Sub-License provided or the 

Developers‘ alleged self-dealing in systematically unraveling the rights in the License 

Agreement by way of the Sub-License were disclosed to either the original HOA or to 

subsequent homeowners.  As the HOA noted below, the Developers have conflated two 
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separate and unrelated concepts:  Notice and invalidity of the Sub-License.  The HOA 

therefore alleges causes of action for breach of the License Agreement and breach of 

fiduciary duties.  In Raven’s Cove, supra, 114 Cal.App.3d 783, the appellate court stated 

that a ―developer and his agents and employees who also serve as directors of an 

association [in its initial period], like the instant one, may not make decisions for the 

Association that benefit their own interests at the expense of the association and its 

members,‖ and may therefore be sued for breach of fiduciary duty.  (Id. at p. 799.)  

Even assuming the Davis-Stirling Act applies here, it does not provide a basis for 

sustaining the demurrer without leave to amend.  We are not prepared to say that the 

alleged self-dealing by fiduciaries of the HOA that violates the fundamental public policy 

of the need for trust and accountability with respect to certain special relationships is 

reasonable as a matter of law.  (See Raven’s Cove, supra, 114 Cal.App.3d at pp. 800–801 

[―the initial directors and officers of the Association had a fiduciary relationship to the 

homeowner members analogous to that of a corporate promoter to the shareholders.  

These duties take on a greater magnitude in view of the mandatory association 

membership required of the homeowner.  We conclude that since the Association‘s 

original directors (comprised of the owners of the Developer and the Developer‘s 

employees) admittedly failed to exercise their supervisory and managerial responsibilities 

. . . and acted with a conflict of interest, they abdicated their obligation as initial directors 

of the Association‖].)
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DISPOSITION 

 The judgment of dismissal following the sustaining of the demurrer to the SAC is 

reversed.  The HOA is entitled to recover its costs on appeal. 

CERTIFIED FOR PUBLICATION. 
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 In this action arising from a home foreclosure, the trial court sustained, without 

leave to amend, defendant lender‟s demurrer to plaintiff borrowers‟ complaint.  The 

complaint alleges causes of action for breach of contract, promissory estoppel, and fraud 

based on intentional misrepresentation or false promise.  Specifically, plaintiffs allege 

that defendant, under a trial modification mortgage plan, offered to permanently modify 
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the plaintiffs‟ mortgage loan, provided plaintiffs complied with the terms of the trial 

modification plan by returning certain requested documents, making timely trial 

modification payments, and qualifying under a federal program that seeks to reduce home 

foreclosures, the Home Affordable Mortgage Program (hereafter, HAMP).   

 Two recent appellate decisions provide guidance on this subject, one from the 

California Court of Appeal, Fourth Appellate District, Division Three (West v. JPMorgan 

Chase Bank, N.A. (2013) 214 Cal.App.4th 780 (West)) and the other from the federal 

Seventh Circuit Court of Appeals (Wigod v. Wells Fargo Bank, N.A. (7th.Cir. 2012) 

673 F.3d 547 (Wigod)).  These two decisions, which were issued after the trial court ruled 

here, concluded that when a borrower has alleged that he or she has complied with all the 

terms of a trial modification plan offered under HAMP—including making all required 

payments and providing all required documentation—and if the borrower‟s 

representations on which the modification is based remain true and correct, the lender or 

loan servicer (collectively hereafter, the lender) must offer the borrower a good faith 

permanent modification; and if the lender fails to do so, the borrower may sue the lender, 

under state law, for breach of contract of the trial modification plan, among other causes 

of action.   

 We conclude plaintiffs have sufficiently alleged causes of action for breach of 

contract, promissory estoppel, and fraud based on false promise.  Therefore, we shall 

reverse on those bases.1   

                                              
1  Before and at oral argument, the parties stated they have settled this case and requested 

this appeal be dismissed.  Appellate courts have discretion to decide the merits of an 

appeal rendered moot by settlement, if the appeal poses an issue of broad public interest 

that is likely to recur.  (People v. Eubanks (1996) 14 Cal.4th 580, 584, fn. 2; see also 

Eisenberg et al., Cal. Practice Guide: Civil Appeals and Writs (The Rutter Group 2012) 

¶¶ 8:210 to 8:211, p. 8-147 (rev. #1, 2012) [and cases cited therein].)  We exercise such 

discretion here to decide the merits of this appeal.   
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STANDARD OF REVIEW AND FACTUAL BACKGROUND 

 In reviewing a demurrer-based judgment of dismissal, we determine, 

independently of the trial court, whether, assuming the facts alleged in the complaint are 

true, a cause of action has been or can be stated.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 

318; Rogoff v. Grabowski (1988) 200 Cal.App.3d 624, 628.)  We may also consider 

judicially noticeable matters and facts in the exhibits attached to the complaint.  (Picton 

v. Anderson Union High School Dist. (1996) 50 Cal.App.4th 726, 732-733.)   

 The complaint at issue here, the plaintiffs‟ first amended complaint, alleges the 

following facts. 

 In May 2004, plaintiffs Richard and Susan Bushell obtained a loan from then 

defendant Washington Mutual Bank to purchase a home in Roseville.  Plaintiffs executed 

a deed of trust encumbering the property as security.  Subsequently, defendant JPMorgan 

Chase Bank, N.A., acquired certain assets and liabilities of Washington Mutual, including 

plaintiffs‟ loan and deed of trust (we will refer collectively to these defendants as 

Chase).2  In December 2008, plaintiffs defaulted on their loan.   

 In May 2009, plaintiffs received from Chase a trial modification plan (called a 

“Trial Period Plan” or TPP), which stated in part:  “If you qualify under the federal 

government‟s Home Affordable Modification [P]rogram [(HAMP)] and comply with the 

terms of the [trial modification plan], we will modify your mortgage loan and you can 

avoid foreclosure.”  In the trial modification plan, Chase requested that plaintiffs (1) sign 

and return certain documents (the plan itself, if they accepted it; a financial hardship 

affidavit; a tax return disclosure form; and documentation to verify previously stated 

income), and (2) submit the first trial period payment (in the amount of $1,420.31, 

                                              
2  Defendant JPMorgan Chase Bank, N.A., acquirer of defendant Washington Mutual 

Bank, brought the demurrer at issue.   
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calculated from income and loan information Chase already had and calculations Chase 

had already performed pursuant to HAMP guidelines).  (See U.S. Dept. Treasury, HAMP 

Supplemental Directive No. 09-01, Apr. 6, 2009,  pp. 2-5, 8-10, 14-15 (hereafter, 

Supplemental Directive 09-01).)  Plaintiffs signed and provided all the requested 

documents and made the first trial period payment.   

 In June 2009, plaintiffs received a letter from Chase confirming the trial 

modification plan and specifying in part:  “If you make all [3] trial period payments on 

time [under the trial modification plan] and comply with all of the applicable [HAMP] 

program guidelines, you will have qualified for a final [permanent] modification.”  The 

letter also contained four coupons with which to return the trial modification payments, 

and instructed plaintiffs to continue making the trial modification payments after the first 

three in the event of a paperwork delay.   

 After making the first four trial period payments, plaintiffs inquired about the 

status of their loan modification.  Chase advised them to continue making the trial 

payments.  Plaintiffs did, making 26 trial modification payments between June 2009 and 

August 2011.   

 Plaintiffs contacted Chase multiple times between November 2009 and June 2010, 

inquiring about the status of their loan modification.  Between November and December 

2009, Chase indicated it was processing the paperwork.  Then, on December 30, 2009, 

when plaintiffs again inquired, Chase told plaintiffs the loan modification had been 

denied “ „by the investor‟ ” and Chase could not accept any more payments.  In the 

ensuing months, plaintiffs requested written explanation, but received nothing.  Plaintiffs 

called Chase and were told to stop making payments because Chase was “ „crunching the 

numbers‟ ” for the modification and payment schedule, and additional payments at that 

point would skew the outcome.  And then in June 2010, plaintiffs were told that their file 

had been reviewed and cleared to resume the trial modification payments, which 
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plaintiffs resumed.  In November 2010, plaintiffs received a letter from Chase requesting 

updated information.  This was the first written communication from Chase since the trial 

modification plan provided to plaintiffs in May 2009 and the confirming letter sent in 

June 2009.  Plaintiffs provided the requested information in person on December 3, 2010.  

The next written communication plaintiffs received from Chase was on January 27, 

2011—a notice of trustee‟s sale regarding the property (posted on their front door).   

PROCEDURAL BACKGROUND 

 After Chase demurred to plaintiffs‟ original complaint, plaintiffs filed their first 

amended complaint alleging (1) breach of contract, including breach of the implied 

covenant of good faith and fair dealing, (2) promissory estoppel, and (3) fraud—

intentional misrepresentation and false promise.   

 The trial court, which ruled before West and Wigod were decided, sustained 

Chase‟s demurrer without leave to amend and dismissed the case, finding:  (1) as to 

breach of contract and the implied covenant of good faith and fair dealing—the trial 

modification plan was not, on its face, a binding contract for a loan modification; 

plaintiffs did not allege they qualified under HAMP; and the implied covenant theory fell 

with the lack of a contract; (2) as to promissory estoppel—the alleged promise was 

conditional rather than clear and unambiguous as required; and plaintiffs failed to allege 

detrimental reliance (damages) because monthly mortgage payments that plaintiffs were 

already obligated to make cannot constitute damages; and (3) as to fraud—plaintiffs 

failed to allege their facts with the requisite level of specificity, and similarly failed to 

allege detrimental reliance.   

 This appeal followed.   
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DISCUSSION 

I.  Plaintiffs State a Cause of Action for Breach of Contract Including Breach 
of the Implied Covenant of Good Faith and Fair Dealing 

A. Breach of Contract 

 To allege a cause of action for breach of contract, a plaintiff must allege, “(1) the 

contract, (2) plaintiff‟s performance or excuse for nonperformance, (3) defendant‟s 

breach, and (4) the resulting damages to plaintiff.”  (Reichert v. General Ins. Co. (1968) 

68 Cal.2d 822, 830.)   

 The alleged contract here is the trial modification plan—the Trial Period Plan or 

TPP—that Chase provided plaintiffs under HAMP.  As noted, the principal contractual 

language of the TPP provides:  “If you qualify under the federal government‟s Home 

Affordable Modification [P]rogram [(HAMP)] and comply with the terms of the [TPP], 

we will modify your mortgage loan and you can avoid foreclosure”; and “If you make all 

[3] trial period payments on time and comply with all of the applicable [HAMP] 

guidelines, you will have qualified for a final modification” (this latter quote is from the 

TPP-confirming letter Chase sent plaintiffs in June 2009).   

 Plaintiffs contend that the TPP here constituted a valid, binding contract entitling 

them to a permanent loan modification under HAMP upon their performance of certain 

conditions precedent (complying with the terms of the TPP and qualifying under HAMP); 

that they performed those conditions precedent; and that Chase breached the contract by 

not providing them a permanent modification.   

 Chase counters that no contract existed; rather, Chase gave “nothing more than a 

promise to consider [plaintiffs] for a permanent modification, a mere „agreement to 

agree‟ (on conditions),” which is “unenforceable as a matter of law.”  (Italics added.)  

Chase explains that qualification under HAMP was a condition precedent to permanent 

modification, and plaintiffs failed to allege they qualified under that program.   
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  As is evident from the parties‟ respective contentions, the allegation of a breach 

of contract cause of action here turns on whether plaintiffs have alleged performance of 

certain conditions precedent—complying with the TPP‟s terms and qualifying under 

HAMP—necessary to form a TPP contract to permanently modify the terms of their loan.  

Consequently, we must understand HAMP to understand the contractual status, if any, of 

the TPP here.  We pause now to examine HAMP.3   

1.  HAMP. 

 When financial markets nearly collapsed in the late summer and early fall of 2008, 

Congress enacted the Emergency Economic Stabilization Act of 2008 (Pub.L. No. 110-

343; 122 Stat. 3765).  (Wigod, supra, 673 F.3d at p. 556.)  The centerpiece of this act was 

the federal Troubled Asset Relief Program (TARP) which, in addition to providing a 

massive infusion of liquidation to the banking system, required the United States 

Department of the Treasury (hereafter, Treasury) to implement a plan to minimize home 

foreclosures.  (See Wigod, at p. 556; 12 U.S.C. § 5219(a).)   

 That plan was HAMP, introduced in February 2009, and funded by a $50 billion 

set-aside of TARP monies to induce lenders to refinance mortgages to reduce monthly 

payments for struggling homeowners.  (Wigod, supra, 673 F.3d at p. 556.)  Specifically, 

HAMP enables certain homeowners who are in default or at imminent risk of default to 

obtain “permanent” loan modifications, by which their monthly mortgage payments are 

reduced to no more than 31 percent of their gross monthly income for a period of at least 

                                              
3  Similar to the position it took in West, Chase does not argue lack of offer, acceptance, 

consideration, or any other element necessary to create an enforceable contract, aside 

from its contention noted above.  (See West, supra, 214 Cal.App.4th at p. 796 [noting that 

many federal decisions have concluded that a trial loan modification under HAMP 

constitutes a valid, enforceable contract under state law—including two decisions 

applying California law—at least at the pleading stage of the litigation (see cases cited 

therein)].)   
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five years.  Lenders receive from the government a $1,000 incentive payment for each 

permanent HAMP modification, along with other incentives.  (West, supra, 

214 Cal.App.4th at pp. 787-788; Wigod, supra, 673 F.3d at pp. 556-557, 565; 

Supplemental Directive 09-01, supra, pp. 2-6, 8-10, 14-18; see Chiles & Mitchell, 

HAMP: An Overview of the Program and Recent Litigation Trends (2011) 65 Consumer 

Fin. L.Q. Rep. 194, 194-197 (hereafter, Chiles & Mitchell).)   

 Supplemental Directive 09-01, a regulation the Treasury issued in April 2009, 

delineates HAMP‟s eligibility requirements and modification procedures.  (Supplemental 

Directive 09-01, supra, pp. 2-18.)  Lenders must perform HAMP loan modifications in 

accordance with Treasury regulations.  (West, supra, 214 Cal.App.4th at p. 787; Wigod, 

supra, 673 F.3d at p. 556.)   

 As for HAMP‟s eligibility requirements, under Supplemental Directive 09-01, 

before a lender offers a TPP to a distressed borrower, the lender (1) has already found 

that the borrower satisfies certain simple threshold requirements under HAMP regarding 

the basic nature of the loan obligation (e.g., a certain loan amount balance; property is 

primary residence; monthly mortgage payment greater than 31 percent of monthly gross 

income); (2) has already calculated a trial modification payment amount using a 

“waterfall” method of specified steps that drops the borrower‟s monthly mortgage 

payment to the HAMP target figure of 31 percent of monthly gross income; and (3) most 

significantly from the lender‟s perspective, has already determined, pursuant to 

application of a net present value (NPV) test based in part on income/financial 

representations provided by the borrower, that it is more profitable to modify the loan 

under HAMP than to foreclose upon it.  (West, supra, 214 Cal.App.4th at pp. 787-788; 

Wigod, supra, 673 F.3d at pp. 556-557, 565; Supplemental Directive 09-01, supra, pp. 2-

5, 8-10, 14-18; see Supplemental Directive 09-01, p. 4 [“If the NPV result for the 

modification scenario is greater than the NPV result for no modification, . . . the [lender] 
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MUST offer the modification,” even if a third party investor is involved (emphasis in 

original)]; see Chiles & Mitchell, supra, 65 Consumer Fin. L.Q. Rep., pp. 194-197.)  

Furthermore, Supplemental Directive 09-01 specifies that, upon receiving the signed TPP 

from the borrower (with the income verification documents), the lender “must confirm” 

that the borrower continues to meet these HAMP eligibility criteria and, if not, the lender 

“should promptly communicate” that fact in writing to the borrower “and consider the 

borrower for another foreclosure prevention alternative.”  (Supplemental Directive 09-01, 

supra, p. 15.)   

 In short, then, when a lender offers a TPP to a distressed borrower, the lender 

effectively has already determined that the borrower qualifies for HAMP, assuming that 

the borrower‟s representations on which modification is based remain true and correct.  

(Supplemental Directive 09-01, supra, pp. 15, 17-18.) 

 After determining a borrower qualifies under HAMP in this manner, the lender 

implements the HAMP modification process in two steps.   

 In step one, the lender (1) provides the borrower with a TPP that sets forth the trial 

payment terms the lender has calculated using the waterfall method; (2) instructs the 

borrower to sign and return the TPP, a financial hardship affidavit, and income 

verification documents (if not previously obtained from the borrower); and (3) requests 

the first trial payment.4  (West, supra, 214 Cal.App.4th at pp. 787-788; Wigod, supra, 

                                              
4  The Treasury originally projected that 3 to 4 million homeowners would receive 

permanent modifications under HAMP.  Yet one year into the program, only 170,000 

homeowners had received permanent modifications—fewer that 15 percent of the 1.4 

million homeowners who had been offered trial plans.  (Wigod, supra, 673 F.3d at p. 557, 

fn. 2.)  Prior to June 1, 2010 (which encompasses the time period at issue here), lenders 

were permitted to offer a borrower a TPP based upon the borrower‟s unverified 

income/financial representations.  (Supplemental Directive 09-01, supra, pp. 5, 17.)  This 

apparently led to too few permanent modifications, so the Treasury now requires lenders 

to fully verify a borrower‟s financial information before offering a TPP.  (U.S. Dept. 
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673 F.3d at p. 557; Supplemental Directive 09-01, supra, pp. 14-15; Chiles & Mitchell, 

supra, 65 Consumer Fin. L.Q. Rep., pp. 196-197.) 

 As for step two of the HAMP modification process, after the trial period, if the 

borrower has complied with all terms of the TPP—including making all required trial 

payments and providing all required documentation—and if the borrower‟s 

representations on which modification is based remain true and correct, the lender “must 

offer” the borrower a permanent loan modification (in step two, the lender calculates the 

terms of the permanent modification using the verified income information).  (West, 

supra, 214 Cal.App.4th at pp. 786, 788; Wigod, supra, 673 F.3d at p. 557; Supplemental 

Directive 09-01, supra, pp. 14-15; Chiles & Mitchell, supra, 65 Consumer Fin. L.Q. 

Rep., pp. 196-197.)5   

 This “must offer” mandate is because, as West explains, citing Wigod, “When [a 

lender] received public tax dollars under [TARP], it agreed to offer TPP‟s and loan 

modifications under HAMP according to [regulations] . . . issued by the Department of 

the Treasury.  (Wigod, supra, 673 F.3d at p. 556.)  Under . . . [the] HAMP 

[S]upplemental [D]irective 09-01 [regulation] . . . , if the lender approves [(i.e., offers)] a 

                                                                                                                                                  

Treasury, HAMP Supplemental Directive No. 10-01, June 1, 2010.)  Through December 

2010, however, only approximately 580,000 borrowers had received permanent HAMP 

modifications, causing many to question the effectiveness of (and lenders‟ compliance 

with) the program.  (Chiles & Mitchell, supra, 65 Consumer Fin. L.Q. Rep., pp. 194-

195.)   

5  The TPP payment may be a good faith “estimate” of the permanent modification 

payment.  (See Wigod, supra, 673 F.3d at p. 565; West, supra, 214 Cal.App.4th at 

p. 798.)  Because the monthly payment amount under the permanent modification will be 

based on the most recent verified income documentation, the monthly payment due under 

the permanent modification may differ somewhat from the monthly payment due under 

the TPP, but the permanent modification payment amount must be determined in good 

faith.  (Supplemental Directive 09-01, supra, pp. 18, 15;  see West, supra, 

214 Cal.App.4th at p. 798.)  See footnote 4, ante.     



11 

TPP, and the borrower complies with all the terms of the TPP and all of the borrower‟s 

representations remain true and correct, the lender must offer a permanent loan 

modification.  (Wigod, supra, at p. 557.)  [Supplemental] Directive 09-01, supra, at page 

18 states:  „If the borrower complies with the terms and conditions of the [TPP], the loan 

modification will become effective on the first day of the month following the trial period 

. . . .‟ ”  (West, supra, 214 Cal.App.4th at pp. 796-797, fn. omitted.)   

 With this HAMP primer in mind, we turn to plaintiffs‟ breach of contract 

allegations.  

2.  Breach of contract cause of action. 

 Plaintiffs have attached to, and incorporated within, their first amended complaint 

their TPP with Chase, which states as pertinent, “If you qualify under the federal 

government‟s Home Affordable Modification [P]rogram [(HAMP)] and comply with the 

terms of the [TPP], we will modify your mortgage loan and you can avoid foreclosure”; 

“If you make all [3] trial period payments on time and comply with all of the applicable 

[HAMP] guidelines, you will have qualified for a final [permanent] modification”; and 

“LET US KNOW THAT YOU ACCEPT THIS OFFER—  [¶]  Please let us know no 

later than May 23, 2009 that you accept the [TPP] by returning the signed [TPP], along 

with other required documents [(financial hardship affidavit; tax return disclosure form; 

certain documents to verify income)] and first payment.”   

 As we have just seen, in light of the HAMP Supplemental Directive 09-01, if a 

borrower complies with all terms of the TPP—including making all required payments 

and providing all required documentation—and if the borrower‟s representations on 

which modification is based remain true and correct, the lender must offer the borrower a 

good faith permanent loan modification, because the borrower has qualified under HAMP 

and has complied with the TPP.   
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 In their first amended complaint, plaintiffs allege:  They accepted Chase‟s TPP 

offer; they “provid[ed] all the [TPP] documents” Chase requested; they made four timely 

trial payments as initially called for by the TPP and an additional 22 more through 

August 2011 (as directed by Chase in response to plaintiffs‟ repeated requests of what to 

do next); they “qualif[ied] for the modification under HAMP”;  in late December 2009, 

they were told the loan modification had been denied “ „by the investor‟ ”; in June 2010, 

Chase told plaintiffs they were cleared to resume making the trial modification payments, 

and plaintiffs did so, timely making all required payments—Chase also stated that 

plaintiffs should have a loan modification offer by mid-July 2010, and Chase apologized 

that the loan modification process “had taken so long and explained that a lot had 

„dropped through the cracks‟ in the transition from [Washington Mutual] to Chase but 

now things were processing well”; in December 2010, plaintiffs provided “ „updated‟ 

information” as requested by Chase to continue the modification processing; and the only 

written communication plaintiffs received thereafter from Chase was a notice of trustee‟s 

sale in January 2011.6  

 Consequently, plaintiffs have alleged in their first amended complaint that they 

have complied with all terms of the TPP—including making all required payments, 

providing all required documentation, and maintaining the integrity of their modification-

based representations, and they have alleged that they “qualif[ied] for the modification 

under HAMP” (given Chase‟s offer of a TPP to them, and no “prompt[] 

communicat[ion]” to the contrary from Chase).  (Supplemental Directive 09-01, supra, 

p. 15.)  As a result, plaintiffs have alleged a cause of action for breach of contract under 

                                              
6  Actually, this summary of plaintiffs‟ allegations sanitizes those allegations, which 

describe Chase‟s actions along the lines of a prolonged bureaucratic nightmare of 

Kafkaesque proportions.  And, in many of their TPP dealings, it was plaintiffs, rather 

than Chase, who maintained contact to ensure TPP compliance.   
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California law:  They have alleged that Chase breached the TPP contract by failing to 

offer plaintiffs a good faith permanent loan modification.   

 Similar TPP language in Wigod, and even less contractually certain TPP language 

in West, yielded similar conclusions that the respective borrowers in those two decisions 

alleged a cause of action against the lender for breach of the TPP sufficient to overcome a 

demurrer.   

 In Wigod, the TPP stated that if the borrower complied with the TPP, and the 

borrower‟s TPP representations continued to be true, then the lender “w[ould] provide . . . 

a [permanent] Loan Modification Agreement.”  (Wigod, supra, 673 F.3d at p. 558.)   

 In West, the TPP stated that if the borrower “ „compl[ied] with all the terms of [the 

TPP], [the lender would] consider a permanent workout solution for [the borrower‟s] loan 

once the [TPP] has been completed.‟ ”  (West, supra, 214 Cal.App.4th at p. 789.)  As 

evident, the TPP in West did not expressly include the proviso that the lender “would 

offer a permanent loan modification if [the borrower] complied with [the TPP‟s] terms.”  

(West, supra, 214 Cal.App.4th at p. 797.)  But, said West, such a proviso is necessarily 

imposed by HAMP Supplemental Directive 09-01 to make the TPP lawful.  (West, at 

pp. 797-798; see Civ. Code, § 1643 [“A contract must receive such an interpretation as 

will make it lawful,” if to do so does not violate parties‟ intent], cited by West, at p. 797; 

see also Barroso v. Ocwen Loan Servicing, LLC (2012) 208 Cal.App.4th 1001, 1005-

1006, 1013-1015 [appellate court found, without resort to HAMP regulatory directives, 

that a TPP constituted an enforceable contract under state law contract principles 

governing conditions precedent; the TPP in Barroso stated, “ „If you comply with the 
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terms of the Home Affordable Trial Period Plan and the Modification Agreement, we will 

modify your mortgage loan . . . .‟ ” (Barroso, p. 1005)].)7   

 As noted, Chase contends that the TPP here reveals “nothing more than a promise 

to consider [plaintiffs] for a permanent modification, a mere „agreement to agree‟ (on 

conditions),” which is “unenforceable as a matter of law.”  (Italics added.)  Chase points 

to conditional language in the TPP to support its contention.  For example, the TPP 

includes statements such as, “If you qualify under the federal government‟s Home 

Affordable Modification [P]rogram”; “To . . . see if you qualify for a Home Affordable 

Modification”; “The Trial Period Plan is the first step.  Once we are able to confirm your 

income and eligibility for the program”; and “Please note . . . that your modification will 

not be effective unless you meet all of the applicable conditions, including making all 

trial period payments.”   

 While this language cited by Chase may be conditional, this language reflects, as 

we have seen from our primer on HAMP, a promise conditioned on plaintiffs‟ (1) 

providing the appropriate paperwork, (2) making full and timely trial payments, and (3) 

maintaining the integrity of their modification-based representations, obligations that 

plaintiffs have alleged in their first amended complaint they satisfied here.  Plaintiffs 

have alleged they qualify under HAMP through receiving the TPP offer and performing 

these conditions.  

                                              
7  Recently, the federal Ninth Circuit Court of Appeals, in applying California law in 

Corvello v. Wells Fargo Bank, NA (9th Cir., Aug. 8, 2013, Nos. 11-16234, 11-16242) 

___ F.3d ___ [2013 U.S. App. Lexis 16415, 2013 WL 4017279], followed Wigod and 

West to reverse a demurrer-like dismissal, concluding the defendant bank there was 

contractually obligated under the terms of the TPP to offer a permanent modification to 

borrowers who complied with the TPP by submitting accurate documentation and making 

trial payments.    
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 We conclude plaintiffs have alleged that the TPP constituted an enforceable 

contract under California law, that plaintiffs have performed the conditions precedent to 

that contract, and that Chase breached that contract by failing to offer plaintiffs a good 

faith permanent loan modification.8  That leaves only the element of damages to allege a 

cause of action for breach of contract.  (Reichert v. General Ins. Co., supra, 68 Cal.2d at 

p. 830.) 

 Chase argues that plaintiffs cannot allege damages, because all plaintiffs did was 

to make monthly mortgage payments they were already obligated to make.  Plaintiffs 

allege they were damaged by the considerable time they spent repeatedly contacting 

Chase and repeatedly preparing documents at Chase‟s request; by discontinuing efforts to 

pursue a refinance from other financial institutions or to pursue other means of avoiding 

foreclosure (such as bankruptcy restructuring, or selling or renting their home); by having 

their credit reports further damaged; and by losing their home and making it unlikely they 

could purchase another one.  We conclude plaintiffs have adequately alleged damages.  

(See West, supra, 214 Cal.App.4th at p. 795.)   

 We conclude plaintiffs have alleged a breach of contract cause of action in their 

first amended complaint.9   

                                              
8  West quoted Wigod as follows, “ „[a]lthough [Chase] may have . . . some limited 

discretion to set the precise terms of an offered permanent modification, [Chase] was 

certainly required to offer some sort of good-faith permanent modification to [the 

plaintiffs] consistent with HAMP guidelines.  It has offered none.‟ ”  (West, supra, 

214 Cal.App.4th at p. 798, quoting Wigod, supra, 673 F.3d at p. 565.)  Indeed, here, 

instead of a good faith permanent modification offer, plaintiffs allege they were greeted 

with a notice of trustee‟s sale.   

9  Congress did not create, in HAMP, a private federal right of action for borrowers 

against lenders.  (Wigod, supra, 673 F.3d at p. 559, fn. 4.)  But as Wigod explained, “The 

issue here, however, is not whether federal law itself provides private remedies, but 

whether it displaces remedies otherwise available under state law.  The absence of a 

private right of action from a federal statute provides no reason to dismiss a claim under a 
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B.  Breach of the Implied Covenant of Good Faith and Fair Dealing 

 The law implies in every contract a covenant of good faith and fair dealing, 

meaning that neither party will do anything which will injure the right of the other to 

receive the contract‟s benefits.  (Wilson v. 21st Century Ins. Co. (2007) 42 Cal.4th 713, 

720; Tilbury Constructors, Inc. v. State Comp. Ins. Fund (2006) 137 Cal.App.4th 466, 

474.)   

 Plaintiffs allege in the first amended complaint that “[Chase] . . . breached the 

contract by not working with Plaintiffs during the modification process in good faith.”  

We conclude that plaintiffs have adequately alleged a breach of the covenant of good 

faith and fair dealing.   

 Chase was required to act in accord with the TPP and HAMP regulations.  

Therefore, Chase was required to offer plaintiffs a good faith permanent modification of 

their loan given that plaintiffs have alleged they complied with the TPP and qualified 

under HAMP.  

 As we have seen in discussing the breach of contract cause of action, in light of 

HAMP Supplemental Directive 09-01, if a borrower complies with his or her TPP and if 

the borrower‟s representations on which loan modification is based remain accurate, then 

the lender must offer the borrower a good faith permanent loan modification.  Here, 

plaintiffs have alleged they met these conditions. 

 But according to plaintiffs, Chase did not hold up its end of the bargain—it never 

offered plaintiffs a permanent modification.  On the contrary, Chase is alleged to have 

strung plaintiffs along, without confirming or denying a permanent modification, while 

                                                                                                                                                  

state law just because [the claim] refers to or incorporates some element of the federal 

law. . . .  To find otherwise would require adopting the novel presumption that where 

Congress provides no remedy under federal law, [traditional] state law [principles] may 

not afford one in its stead.”  (Wigod, supra, 673 F.3d at p. 581.)   
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plaintiffs made 26 trial period payments, only to be slapped with a notice of trustee‟s sale 

when they reached the end of Chase‟s bureaucratic maze.  Plaintiffs‟ TPP further stated 

that “[a]s long as [plaintiffs] comply with the terms of the [TPP], [Chase] will not start 

foreclosure proceedings or conduct a foreclosure sale if foreclosure proceedings have 

started.”  Plaintiffs have sufficiently alleged a contractual breach of the implied covenant 

of good faith and fair dealing.   

II.  Plaintiffs State a Cause of Action for Promissory Estoppel 

 The elements of promissory estoppel are (1) a clear and unambiguous promise by 

the promisor, and (2) reasonable, foreseeable and detrimental reliance by the promisee.  

(Laks v. Coast Fed. Sav. & Loan Assn. (1976) 60 Cal.App.3d 885, 890.)   

 The only disputed elements here are whether plaintiffs alleged a clear and 

unambiguous promise, and detrimental reliance.   

 The allegation of the TPP contract—through which a permanent modification was 

to be offered if certain conditions were met—meets the element of a clear and 

unambiguous promise.   

 As for detrimental reliance, Chase again argues that plaintiffs did not incur 

damages because they were already obligated to make their monthly mortgage payments.   

 Similar to the damages they allege resulted from the contractual breach, however, 

plaintiffs allege they detrimentally relied on Chase‟s promise to permanently modify their 

loan by repeatedly contacting Chase, by repeatedly preparing documents at Chase‟s 

request, by discontinuing efforts to pursue a refinance from other financial institutions or 

to pursue other means of avoiding foreclosure, and by losing their home and making it 

unlikely they could purchase another one.  Consequently, plaintiffs have adequately 

alleged detrimental reliance to sustain a promissory estoppel cause of action.  (See West, 

supra, 214 Cal.App.4th at p. 795.)   
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III.  Plaintiffs State a Cause of Action for Fraud Based on False Promise 

 In their first amended complaint, plaintiffs allege as pertinent, (1) Chase made 

affirmative misrepresentations of material fact and/or false promises to plaintiffs, 

including that plaintiffs would be offered a permanent loan modification under certain 

conditions; (2) the TPP states, “ „As long as [plaintiffs] comply with the terms of the 

[TPP], [Chase] will not start . . . foreclosure proceedings or conduct a foreclosure sale if 

foreclosure proceedings have started‟ ” (emphasis added in first amended complaint); (3) 

Plaintiffs complied with the terms of the TPP and have made 26 of those payments; (4) 

despite this, Chase issued a notice of trustee‟s sale to foreclose; and (5) Chase deceived 

plaintiffs for its own financial gain.   

 These allegations are sufficient to state a fraud cause of action for false promise.  

Under California statutory law, “[a] promise made without any intention of performing 

it” is actual fraud.  (Civ. Code, § 1572, subd. 4; see Witkin, Summary of Cal. Law (10th 

ed. 2005) Contracts, § 293, p. 320.)   

 Chase disagrees on two grounds. 

 First, Chase argues that plaintiffs‟ false promise allegations lack the specificity 

required to plead a fraud cause of action against a corporate defendant; specifically, the 

allegations fail to identify the person(s) who allegedly made the false promises on 

Chase‟s behalf.   

 Plaintiffs have met the specificity requirement.  The TPP, including the TPP-

confirming letter from Chase, is attached to the first amended complaint, and plaintiffs 

did not have to specify the Chase personnel who prepared these documents because that 

information is uniquely within Chase‟s knowledge.  (See West, supra, 214 Cal.App.4th at 

p. 793.)   

 And, second, Chase again argues that plaintiffs were not damaged, because all 

they did was make monthly mortgage payments they were already obligated to make.  
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For the reasons we have expressed in discussing damages involving the causes of action 

for breach of contract and promissory estoppel, we disagree.   

DISPOSITION 

 The judgment is reversed as to the causes of action for breach of contract 

(including breach of the covenant of good faith and fair dealing), promissory estoppel, 

and fraud based on false promise.  The judgment is affirmed as to the cause of action for 

fraud based on intentional misrepresentation.  Plaintiffs are awarded their costs on appeal.  

(Cal. Rules of Court, rule 8.278(a)(3).)  (CERTIFIED FOR PUBLICATION) 
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SUMMARY**

Indian Law

Reversing the district court’s denial of a motion for
preliminary injunction and dismissal of an action seeking to
enjoin tribal court proceedings, the panel held that the
Shoshone-Bannock Tribes lacked the power to regulate the
land use of the plaintiff, a nonmember who owned land in fee
simple within the Fort Hall Reservation.

The panel held that the plaintiff was not required to
exhaust tribal remedies before bringing suit in federal court
because the tribal court plainly lacked jurisdiction.  The panel
held that because the plaintiff was an owner of non-Indian fee
land, the Tribes’ efforts to regulate him were presumptively
invalid under Montana v. United States, 450 U.S. 544 (1981),
and an exception for the regulation of nonmember activity
that directly affects a tribe’s political integrity, economic
security, health, or welfare did not apply.  The panel reversed
the judgment of the district court and remanded the case for
further proceedings.

   ** This summary constitutes no part of the opinion of the court.  It has
been prepared by court staff for the convenience of the reader.
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OPINION

M. SMITH, Circuit Judge:

In this appeal, we consider whether the Shoshone-
Bannock Tribes plausibly have the authority to regulate the
land use of David Evans, a nonmember of the Tribes, who
owns land in fee simple within the Fort Hall Reservation.1 
Acknowledging the general rule that tribes may not regulate
nonmember conduct on such “non-Indian fee land,” the
district court nevertheless held that the Tribes had a plausible
basis for asserting jurisdiction.  The district court therefore
rejected Evans’ attempt to enjoin tribal court proceedings,
ruling that Evans must first exhaust tribal remedies.  Because,
contrary to the district court’s conclusion, the Tribes plainly
lack the power to regulate Evans’ conduct, we reverse the
judgment of the district court and remand for further
proceedings.2

   1 For ease of exposition, we refer to Plaintiffs-Appellants collectively as
Evans.  We refer to Defendants-Appellees collectively as the Tribes.

   2 In a memorandum disposition filed contemporaneously with this
opinion, we affirm the district court’s denial of Evans’ motion to strike the
majority of the Tribes’ evidentiary submissions.
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FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff-Appellant David Evans inherited land in
Pocatello, a city in Power County, Idaho.  Evans’ land is
located within the Fort Hall Reservation, the home of the
Shoshone-Bannock Tribes.  Although his property is within
the borders of the reservation, Evans is not a member of the
Tribes, and he owns the land in fee simple.3

In 2012, after obtaining a building permit from Power
County, Evans began constructing a single-family residence
on his property.  He hired Plaintiff-Appellant Sage Builders
to build the house, and Sage Builders in turn retained
subcontractors, including P&D Construction, to provide
materials and construction services.

On April 13, 2012, Defendant-Appellee George
Guardipee, the Compliance Officer for the Tribes’ Land Use
Policy Commission, requested that Evans submit a building
permit application to the Tribes.  Guardipee further requested
that Evans pay the Tribes’ permit fees, and asked Evans to
ensure that all of his contractors and subcontractors obtain

   3 “Thanks to the Indian General Allotment Act of 1887, 24 Stat. 388, as
amended, 25 U.S.C. § 331 et seq., there are millions of acres of non-Indian
fee land located within the contiguous borders of Indian tribes.”  Plains
Commerce Bank v. Long Family Land & Cattle, 554 U.S. 316, 328 (2008)
(citing Atkinson Trading Co. v. Shirley, 532 U.S. 645, 648, 650 n.1
(2001)).  The Tribes argue that this history is not directly relevant, as the
Fort Hall Reservation was allotted into fee simple parcels in 1889, rather
than under the more widely applicable 1887 Act.  But they do not dispute
that Evans owns his land in fee simple.  And they cite no authority
suggesting that the specific allotment-era statute under which alienation
of tribal land to nonmembers became possible is relevant to tribal
jurisdiction.
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business licenses and pay fees to the Tribes.  Evans declined,
and continued building his home without tribal approval.

On May 16, 2012, Guardipee arrived on Evans’ land and
demanded that all work on the property cease.  The workers
then left Evans’ property.

The next day, representatives from the Tribes posted a
Stop Work Notice on Evans’ property.  The Tribes also sent
Evans a Tribal Notice of Violation/Cease and Desist Order,
which instructed Evans to contact the Tribes immediately. 
Evans complied, and called Defendant-Appellee Tony
Galloway, Sr., the Chairman of the Land Use Policy
Commission.  According to Evans, Galloway warned him that
the Commission would fine him $500 per day if he ignored
the stop work order.

In July 2012, the Commission served Evans with a
summons and complaint naming him and his builders as
defendants.  The complaint, filed in Shoshone-Bannock
Tribal Court, accused Evans and the builders of violating the
Tribes’ Land Use Policy Ordinance, the Guidelines
implementing the Ordinance, and the Tribes’ Business
License Act.

On August 10, 2012, Evans, Sage Builders, and Ron
Pickens (the owner of P&D Construction) brought suit in the
United States District Court for the District of Idaho, seeking
a declaration that the tribal court lacked jurisdiction and an
injunction barring further tribal court proceedings against
them.  The Tribes moved to dismiss, arguing that Evans was
required to exhaust tribal remedies before bringing suit in
federal court.  Evans opposed the motion to dismiss and
moved for a preliminary injunction.
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On December 20, 2012, the district court granted the
Tribes’ motion to dismiss and denied Evans’ motion for a
preliminary injunction.  The district court concluded that,
because Evans failed to exhaust tribal remedies, his federal
suit was premature.  In so holding, the district court reasoned
that tribal authority to regulate Evans’ land use was plausible,
so the tribal court did not plainly lack jurisdiction.  Evans
timely appealed.

JURISDICTION AND STANDARD OF REVIEW

We have jurisdiction under 28 U.S.C. § 1291.4  We
review a district court’s denial of a preliminary injunction for
abuse of discretion.  Perfect 10, Inc. v. Amazon.com, Inc.,
508 F.3d 1146, 1157 (9th Cir. 2007).  We review a district
court’s underlying factual findings for clear error, and we
review its legal conclusions de novo.  Id.  “Whether
exhaustion of tribal court remedies is required is a question of
law reviewed de novo.”  Boozer v. Wilder, 381 F.3d 931, 934
(9th Cir. 2004) (citing Boxx v. Long Warrior, 265 F.3d 771,
774 (9th Cir. 2001)).

DISCUSSION

I. Exhaustion of Tribal Remedies

“Non-Indians may bring a federal common law cause of
action under 28 U.S.C. § 1331 to challenge tribal court
jurisdiction.”  Elliott v. White Mountain Apache Tribal Court,
566 F.3d 842, 846 (9th Cir. 2009) (quoting Boozer, 381 F.3d

   4 The district court’s denial of Evans’ motion for a preliminary
injunction merged into the final judgment.  See SEC v. Mount Vernon
Mem’l Park, 664 F.2d 1358, 1361–62 (9th Cir. 1982).
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at 934).  Before bringing suit in federal court, however, a
non-Indian generally must first exhaust tribal remedies. 
Elliott, 566 F.3d at 846; see also Nat’l Farmers Union Ins.
Cos. v. Crow Tribe of Indians, 471 U.S. 845, 850–53 (1985)
(describing exhaustion requirement).

There is no dispute that Evans failed to exhaust tribal
remedies.  But the exhaustion requirement is not absolute. 
“Exhaustion is prudential; it is required as a matter of comity,
not as a jurisdictional prerequisite.”  Boozer, 381 F.3d at 935
(citations omitted).  To this end, the Supreme Court has
recognized four exceptions to the exhaustion requirement:
“(1) when an assertion of tribal court jurisdiction is
‘motivated by a desire to harass or is conducted in bad faith’;
(2) when the tribal court action is ‘patently violative of
express jurisdictional prohibitions’; (3) when ‘exhaustion
would be futile because of the lack of an adequate
opportunity to challenge the tribal court’s jurisdiction’; and
(4) when it is ‘plain’ that tribal court jurisdiction is lacking,
so that the exhaustion requirement ‘would serve no purpose
other than delay.’”  Elliott, 566 F.3d at 847 (quoting Nevada
v. Hicks, 533 U.S. 353, 369 (2001) (internal alteration
omitted)).

Evans contends that he is not required to exhaust tribal
remedies because the tribal court plainly lacks jurisdiction. 
To determine whether tribal court jurisdiction is plainly
lacking, we analyze whether such “jurisdiction is colorable or
plausible . . . .”  Elliott, 566 F.3d at 848 (quoting Atwood v.
Fort Peck Tribal Court Assiniboine, 513 F.3d 943, 948 (9th
Cir. 2008) (internal quotation marks omitted)).  The
plausibility of tribal court jurisdiction depends on the scope
of the Tribes’ regulatory authority, as “a tribe’s adjudicative
jurisdiction does not exceed its legislative jurisdiction.” 
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Plains Commerce, 554 U.S. at 330 (quoting Strate v. A-1
Contractors, 520 U.S. 438, 453 (1997)).

II. Plausibility of Tribal Court Jurisdiction

“[T]ribes do not, as a general matter, possess authority
over non-Indians who come within their borders . . . .”  Plains
Commerce, 554 U.S. at 328 (citing Montana v. United States,
450 U.S. 544, 565 (1981)); see also Philip Morris USA, Inc.
v. King Mountain Tobacco Co., 569 F.3d 932, 939 (9th Cir.
2009) (“As a general rule, tribes do not have jurisdiction,
either legislative or adjudicative, over nonmembers, and tribal
courts are not courts of general jurisdiction.”).  Particularly
relevant here, “[t]his general rule restricts tribal authority
over nonmember activities taking place on the reservation,
and is particularly strong when the nonmember’s activity
occurs on land owned in fee simple by non-Indians—what
[the Supreme Court has] called ‘non-Indian fee land.’” 
Plains Commerce, 554 U.S. at 328 (quoting Strate, 520 U.S.
at 446).

Because Evans is an owner of non-Indian fee land, the
Tribes’ efforts to regulate him are “presumptively invalid.” 
Plains Commerce, 554 U.S. at 330 (quoting Atkinson,
532 U.S. at 659).  In order to regulate Evans’ land use, the
Tribes must show that at least one of two “limited”
exceptions described in Montana v. United States applies. 
Atkinson, 532 U.S. at 647.  Under the first exception, tribes
may regulate “nonmembers who enter consensual
relationships with the tribe or its members . . . .”  Strate,
520 U.S. at 446.  Under the second exception, tribes may
regulate nonmember “activity that directly affects the tribe’s
political integrity, economic security, health, or welfare.”  Id.
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The Tribes do not argue that they may regulate Evans’
activities under Montana’s “consensual relationships”
exception.5  Thus, in order to regulate Evans’ land use, the
Tribes must show that Evans’ “conduct threatens or has some
direct effect on the political integrity, the economic security,
or the health or welfare of the tribe.”  Plains Commerce,
554 U.S. at 329–30 (quoting Montana, 450 U.S. at 566).  The
Tribes face a formidable burden in this respect, because “with
only ‘one minor exception, [the Supreme Court has] never
upheld under Montana the extension of tribal civil authority
over nonmembers on non-Indian land.’”  Plains Commerce,
554 U.S. at 333 (quoting Hicks, 533 U.S. at 360 (emphasis in
original)).  That “minor exception” is Brendale v.
Confederated Tribes & Bands of Yakima Indian Nation,
492 U.S. 408 (1989), in which the Supreme Court “permitted
a tribe to restrain particular uses of non-Indian fee land
through zoning regulations.”  Plains Commerce, 554 U.S. at
333 (emphasis omitted).  But neither Brendale, nor the
second Montana exception more generally, plausibly supports
tribal jurisdiction here.

A. Tribal Authority to Zone Non-Indian Fee Land

In Brendale, the Supreme Court held, by a six to three
margin, “that the Yakima Indian Nation lacked authority to
zone nonmembers’ land within an area of the Tribe’s
reservation open to the general public . . . .”  Strate, 520 U.S.
at 447 n.6.  “The Court also held, [five] to [four], that the
Tribe retained authority to zone fee land in an area of the

   5 The Tribes suggest in passing that jurisdiction may be plausible over
Evans’ builders because they chose to “engage in commercial activities in
Indian country[.]”  But the Tribes ignore the fact that the property at issue
is non-Indian fee land.
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reservation closed to the general public.  No opinion garnered
a majority.”  Id.  Whereas four Justices concluded that the
Yakima Tribe lacked any authority to zone non-Indian fee
land, Brendale, 492 U.S. at 430–31 (opinion of White, J.),
three Justices determined that the Tribe could zone fee land
in all areas of the reservation.  Id. at 458–59 (opinion of
Blackmun, J.).  Declining to join either of these opinions,
Justice Stevens, joined by Justice O’Connor, “concluded that
the Tribe retained zoning authority over nonmember land
only in the closed area.”  Strate, 520 U.S. at 447 n.6 (citing
Brendale, 492 U.S. at 443–44 (opinion of Stevens, J.)). 
Justice Stevens’ opinion is controlling.  See Marks v. United
States, 430 U.S. 188, 193 (1977).

Under Brendale’s controlling opinion, “the Tribes’ power
to zone each parcel of land turned on the extent to which the
Tribes maintained ownership and control over the areas in
which the parcels were located.”  Hicks, 533 U.S. at 390
(citing Brendale, 492 U.S. at 438–44 (opinion of Stevens,
J.)).  The Supreme Court recently emphasized the narrow
scope of Brendale, explaining that the decision merely
authorized tribal zoning “on nonmember fee land isolated in
‘the heart of a closed portion of the reservation’ . . . .” Plains
Commerce, 554 U.S. at 333–34 (quoting Brendale, 492 U.S.
at 440 (opinion of Stevens, J.) (internal alteration omitted)).

To determine whether Brendale supports tribal court
jurisdiction, we consider the character of the area in which
Evans’ property is located and the nature of Evans’ project. 
Tribal zoning authority over non-Indian fee land is plausible
only if (1) there is an arguable similarity between the area
surrounding the fee land and the closed portion of the
reservation described in Brendale; and (2) the intended use of
the fee land would place the character of the surrounding area
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of the reservation “in jeopardy.”  Atkinson, 532 U.S. at 658
(quoting Brendale, 492 U.S. at 443 (opinion of Stevens, J.)).

The area surrounding Evans’ property bears no
resemblance to the closed portion of the reservation in
Brendale.  At the time Brendale was decided, only three
percent of the closed area of the Yakima reservation was
owned in fee simple.  Brendale, 492 U.S. at 438 (opinion of
Stevens, J.).  The closed area was mostly forested, and the
county government maintained no roads traversing this
portion of the reservation.  Id. at 438–39 (opinion of Stevens,
J.).  The Yakima Tribe carefully limited and monitored the
activities of nonmember visitors in the closed area, requiring
all such nonmembers to obtain a permit before entering.  Id.
at 439 (opinion of Stevens, J.).  Notably, “[t]ribal police and
game officers enforce[d] the courtesy permit system by
monitoring ingress and egress at four guard stations and by
patrolling the interior of the closed area.”  Id. (citing Yakima
Indian Nation v. Whiteside, 617 F. Supp. 750, 738 (E.D.
Wash. 1985)).

The controlling opinion in Brendale acknowledged that
“logging operations, the construction of [Bureau of Indian
Affairs] roads, and the transfer of a relatively insignificant
amount of land in the closed area unquestionably ha[d]
diminished the Tribe’s power to exclude non-Indians from
that portion of its reservation . . . .”  Brendale, 492 U.S. at
441 (opinion of Stevens, J.).  Nevertheless, the closed area
“remain[ed] an undeveloped refuge of cultural and religious
significance, a place where tribal members may camp, hunt,
fish, and gather roots and berries in the tradition of their
culture.”  Id. (internal quotation omitted).  Against this
backdrop, Justice Stevens held that “the Tribe has authority
to prevent the few individuals who own portions of the closed
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area in fee from undermining its general plan to preserve the
character of this unique resource by developing their isolated
parcels without regard to an otherwise common scheme.”  Id.

The area surrounding Evans’ property on the Fort Hall
Reservation is dramatically different.  To begin with, the area
contains many residential properties owned and inhabited by
nonmembers.  Additionally, the City of Pocatello operates the
Pocatello Regional Airport on non-Indian fee land a short
distance from Evans’ parcel.  The area is traversed by a
public road (Government Road), and includes farmland and
a gravel pit.6  In short, the area of the Fort Hall Reservation
near Evans’ property does not in any way resemble the
“undeveloped refuge” in which the Brendale Court permitted
tribal zoning of non-Indian fee land.  Brendale, 492 U.S. at
441 (opinion of Stevens, J.).

The Tribes’ observation that the percentage of non-Indian
fee land in the Fort Hall Reservation is relatively low does
not change this analysis.  To the contrary, the Supreme Court
has directly rejected the argument “that Indian tribes enjoy
broad authority over nonmembers wherever the acreage of
non-Indian fee land is minuscule in relation to the
surrounding tribal land.”  Atkinson, 532 U.S. at 658.  Rather,
the Court has explained that “the judgment in Brendale
turned on both the closed nature of the non-Indian fee land
and the fact that its development would place the entire area

   6 The Tribes assert that “no right of way exists for Government Road,”
and that “unauthorized use of Government Road constitutes a trespass on
the Fort Hall Reservation.”  But the Power County Highway Division, not
the Tribes, maintains this road, and it is freely accessible to the public.  In
any event, the transfer of tribal land to nonmembers “must implicitly grant
the purchaser access to that property.”  Brendale, 492 U.S. at 437 (opinion
of Stevens, J.).
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‘in jeopardy.’”  Id. (quoting Brendale, 492 U.S. at 443
(opinion of Stevens, J.)).

In Brendale, the Court approved tribal efforts to prevent
a nonmember from constructing a large complex consisting
of “recreational summer cabins, on-site sewage disposal
systems, and interior access roads . . . .”  Brendale, 492 U.S.
at 440 (opinion of Stevens, J.).  In view of the undeveloped
character of the surrounding area, the controlling opinion
found that the proposal would undermine the Yakima Tribe’s
“general plan to preserve the character” of the closed area. 
Id. at 441 (opinion of Stevens, J.).  Here, by contrast, Evans
merely seeks to construct a single-family house in an area
that has already seen comparable development.  Accordingly,
Brendale does not provide a plausible basis for tribal court
jurisdiction.7

B. Tribal Authority to Prevent Environmental Harms

In addition to their specific reliance on Brendale, the
Tribes contend more generally that jurisdiction is plausible
because Evans’ conduct “threatens or has some direct effect
on the political integrity, the economic security, or the health
or welfare of the tribe.”  Montana, 450 U.S. at 566.  To this

   7 We decline the parties’ invitation to compare the area surrounding
Evans’ land to the open area of the reservation described in Brendale.  The
Supreme Court’s rejection of tribal zoning power over fee land in the open
area reflects the rule that tribes generally lack authority to regulate
nonmember activity on non-Indian fee land.  See Plains Commerce,
554 U.S. at 328.  By contrast, the Court’s authorization of tribal zoning of
non-Indian fee land in the closed area represents a “minor exception” to
that rule.  Id. at 333 (quoting Hicks, 533 U.S. at 360).  Accordingly, courts
must analogize to the closed area described in Brendale to determine
whether tribal zoning authority over fee land is plausible.
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end, the Tribes identify a variety of alleged problems flowing
from Evans’ construction project, including: (1) groundwater
contamination; (2) improper disposal of construction debris;
and (3) increased risk of fire.  The district court concluded
that these concerns plausibly support tribal jurisdiction under
Montana.  We disagree.

“The burden rests on the tribe to establish one of the
exceptions to Montana’s general rule that would allow an
extension of tribal authority to regulate nonmembers on non-
Indian fee land.”  Plains Commerce, 554 U.S. at 330 (citing
Atksinson, 532 U.S. at 654).  For a tribe to have authority
over such nonmember conduct, “[t]he conduct must do more
than injure the tribe, it must ‘imperil the subsistence’ of the
tribal community.”  Plains Commerce, 554 U.S. at 341
(quoting Montana, 450 U.S. at 566)).  Thus, “Montana’s
second exception ‘does not entitle the tribe to complain or
obtain relief against every use of fee land that has some
adverse effect on the tribe.’”  Burlington N. R.R. Co. v. Red
Wolf, 196 F.3d 1059, 1064–65 (9th Cir. 1999) (quoting
Brendale, 492 U.S. at 431 (opinion of White, J.)).  Rather, the
challenged conduct must be so severe as to “fairly be called
catastrophic for tribal self-government.”  Plains Commerce,
554 U.S. at 341 (internal quotation and citation omitted).

The Tribes fail to show that Evans’ construction of a
single-family house poses catastrophic risks.8  The Fort Hall
Reservation has long experienced groundwater

   8 The Tribes identify several other purported risks, including substandard
construction practices and degradation of nearby hunting grounds and
fisheries.  But these concerns are speculative, and the Tribes fail to
provide specific evidence showing that tribal regulation of Evans’ modest
construction project is necessary to avert catastrophe.
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contamination, and the Tribes proffer no evidence showing
that Evans’ construction would meaningfully exacerbate the
problem.  Further, the Tribes’ generalized concerns about
waste disposal and fire hazards are speculative, as they do not
focus on Evans’ specific project.  To the extent the district
court concluded otherwise, its findings are clearly erroneous. 
See Turtle Island Restoration Network v. U.S. Dep’t of
Commerce, 672 F.3d 1160, 1165 (9th Cir. 2012) (“A finding
of fact is clearly erroneous ‘if it is (1) illogical,
(2) implausible, or (3) without support in inferences that may
be drawn from the facts in the record.’” (quoting Red Lion
Hotels Franchising, Inc. v. MAK, LLC, 663 F.3d 1080, 1087
(9th Cir. 2011))).  Accordingly, the tribal court plainly lacks
jurisdiction, and Evans need not exhaust tribal remedies.

C. Other Sources of Tribal Authority

Finally, the Tribes argue that they may regulate Evans’
conduct under (1) the Fort Bridger Treaty of 1868, 15 Stat.
673 (1868); (2) delegated authority from Congress; (3) the
Organic Act of the Territory of Idaho, 12 Stat. 808, 809
(1863); (4) the Idaho Constitution; and (5) the Tribes’ Land
Use Policy Ordinance.  The Tribes further contend that they
may regulate Evans’ land use because Power County
purportedly lacks the authority to do so, and because “no case
categorically bars the assertion of Tribal jurisdiction in this
case.”  But these arguments ignore the crucial fact that Evans’
property is non-Indian fee land.

It is well settled that congressional approval of a treaty
does not endow a tribe with jurisdiction over nonmembers on
fee land.  See Montana, 450 U.S. at 554, 561.  Rather, “once
tribal land is converted into fee simple, the tribe loses plenary
jurisdiction over it.”  Plains Commerce, 554 U.S. at 328
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(citing Cnty. of Yakima v. Confederated Tribes & Bands of
Yakima Indian Nation, 502 U.S. 251, 267–68 (1992)).  And
none of the federal laws cited by the Tribes expressly grants
them authority over nonmembers on non-Indian fee land.

Finally, the Organic Act of the Territory of Idaho and the
Idaho Constitution provide no basis for tribal jurisdiction here
because they limit state authority over “Indian lands,” not
non-Indian fee land.  State v. Allan, 607 P.2d 426, 430 (Idaho
1980) (citing Idaho Const. Art. 21, § 19) (emphasis added);
see also Knox v. State ex rel. Otter, 223 P.3d 266, 268 (Idaho
2009) (“The act of Congress of March 3, 1863, organizing the
Territory of Idaho, provides that it shall not embrace within
its limits or jurisdiction any territory of an Indian tribe
without the latter’s assent . . . .” (quoting Harkness v. Hyde,
98 U.S. 476, 477 (1878)) (emphasis added)).  Indeed, the
Supreme Court held long ago that the government of Idaho
could regulate non-Indian activity within the borders of the
Fort Hall Reservation.  See Utah & N. Ry. Co. v. Fisher,
116 U.S. 28, 33 (1885).9  Accordingly, we reject the Tribes’
additional arguments for asserting jurisdiction over Evans’
land use.

III. Preliminary Injunction

The district court denied Evans’ motion for a preliminary
injunction because it erroneously concluded that tribal
jurisdiction was plausible.  The district court did not consider,
however, whether Evans demonstrated a likelihood of
irreparable harm, or whether the balance of equities and the

   9 The Tribes cite no case law supporting their argument that “the Power
County boundary drawn over the top of the Reservation is invalid,” and
we have found none.
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public interest favor injunctive relief.  See Winter v. Natural
Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).

Notwithstanding Evans’ overwhelming likelihood of
success on the merits, “[a] preliminary injunction is an
extraordinary remedy never awarded as of right.”  Id. at 24
(citing Munaf v. Geren, 553 U.S. 674, 689–90 (2008)). 
Because “[t]he grant of a preliminary injunction is a matter
committed to the discretion of the trial judge,” Sierra On-
Line, Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1421 (9th
Cir. 1984), we remand this case to the district court for
consideration of the remaining Winter factors in the first
instance.10

CONCLUSION

Because the Tribes plainly lack the authority to regulate
Evans’ construction of a single-family house on non-Indian
fee land, the district court erred in concluding that exhaustion
is required.  We therefore reverse the judgment of the district

   10 The Tribes argue that Evans’ claims against certain tribal officials
were properly dismissed because Evans does not make any specific factual
allegations against them.  The Tribes also assert that these Defendants are
immune from suit.  But “tribal sovereign immunity does not bar a suit for
prospective relief against tribal officers allegedly acting in violation of
federal law.”  Burlington N. & Santa Fe Ry. Co. v. Vaughn, 509 F.3d
1085, 1092 (9th Cir. 2007) (quoting Burlington N. R.R. Co. v. Blackfeet
Tribe, 924 F.2d 899, 901 (9th Cir. 1991), overruled on other grounds by
Big Horn Cnty. Elec. Coop., Inc. v. Adams, 219 F.3d 944, 953 (9th Cir.
2000)).  Because Evans alleges that these Defendants exceeded their
authority under federal law, the Tribes’ arguments are without merit.



EVANS V. SHOSHONE-BANNOCK LUPC 19

court and remand this case for further proceedings.11 
Defendants-Appellees shall bear costs on appeal.  See Fed. R.
App. P. 39(a)(4).

AFFIRMED IN PART, REVERSED IN PART, and
REMANDED.

   11 For the reasons set forth in the memorandum disposition filed
contemporaneously with this opinion, we affirm the district court’s denial
of Evans’ motion to strike.



 

 

 

Filed 12/19/13 

CERTIFIED FOR PARTIAL PUBLICATION
*
 

 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

SECOND APPELLATE DISTRICT 

 

DIVISION THREE 

 

 

FLORA DOLNIKOV, 

 

 Plaintiff, Cross-defendant and 

Respondent, 

 

 v. 

 

DIKRAN EKIZIAN et al., 

 

 Defendants, Cross-complainants and 

Appellants. 
 

      B226675 

 

      (Los Angeles County 

      Super. Ct. No. BC321215) 
 

 

 APPEAL from a judgment of the Superior Court of Los Angeles County, 

Robert L. Hess, Judge.  Affirmed. 

 Law Offices of Herbert Hafif, Herbert Hafif, Greg K. Hafif; and Mark C. Calahan 

for Defendants, Cross-complainants and Appellants. 

 Timothy D. McGonigle Prof. Corp. and Timothy D. McGonigle for Plaintiff, 

Cross-defendant and Respondent. 

 Melvin Teitelbaum for Westmac Investment Ventures, LLC and Erina Gilerman 

as Amicus Curiae on behalf of Plaintiff, Cross-defendant and Respondent. 

 
*
  Pursuant to California Rules of Court, rules 8.1100 and 8.1110, this opinion is 

certified for partial publication.  The portions of this opinion to be deleted from 

publication that are enclosed within double brackets, [[ ]]. 



 

2 

 

INTRODUCTION 

 We hold in this appeal that conduct can constitute actionable interference with the 

use and enjoyment of an easement even when the conduct does not physically obstruct 

the servitude.  The easement in question is for ingress and egress to undeveloped lots in 

the Hollywood Hills.  Plaintiff Flora Dolnikov, owner of the dominant tenement, was 

interrupted during her construction of two residences by defendants Dikran Ekizian and 

Diramesi Investments, LLC (defendants or Ekizian), the servient tenement owners who 

refused to sign both a covenant for community driveway and permission for a building 

permit to construct a retaining wall.  The City of Los Angeles Department of Building 

and Safety (LADBS) required defendants’ signatures before it would issue plaintiff the 

permits necessary to make the easement roadway useable for its intended purpose.  

Plaintiff sued defendants seeking declaratory relief and damages.  Defendants appeal 

from the ensuing judgment entered in favor of plaintiff.  In the published portion of this 

opinion, we hold that the evidence supports the jury’s finding that defendants 

unreasonably interfered with plaintiff’s use and enjoyment of the easement.  In the 

unpublished portion of this opinion, we reject defendants’ remaining challenges.  

Accordingly, we affirm the judgment. 

FACTUAL AND PROCEDURAL BACKGROUND 

 1.  The easement 

 In 1998, plaintiff acquired undeveloped Lots 29 and 30 in Tract 4202 located 

above Laurel Canyon.  Her neighbor to the north and east, Amnon Gad, through his 

company, Amgad, Inc., owned Lot A, off of Floral Avenue, that consisted of four 

undeveloped acres in Tract 4150. 

 In 1942, defendants’ predecessor in interest granted and recorded the easement at 

issue to plaintiff’s predecessor in interest (the easement).  The easement provides in 

relevant part:  
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“EASEMENT – GENERAL 

 “A strip of land 14 Ft. wide, 7.00 Ft on each side of the following described center 

line [beginning, curves, and ending described].  The foregoing described Right of Way is 

now improved and is used by the Bureau of Water Works and Supply of the City of Los 

Angeles, California [now the Los Angeles Department of Water and Power 

(LADWP)] . . . .  NOW, THEREFORE, it is hereby agreed as follows:  The said 

[defendants’ predecessor] does hereby grant, assign and set over to the said [plaintiff’s 

predecessor] . . .  A right of way for ingress and egress over the above described property 

for street purpose for the benefit of Lots 29 and 30 of Tract 4202 . . . .  TO HAVE AND 

TO HOLD the said easement, right and right-of-way unto [plaintiff’s predecessor], his 

successors or assigns for a period of perpetuity. . . .”  (Italics added.) 

 The easement begins at the top of Floral Avenue at the south end of Lot A.  It runs 

on the Lot A side of the property line with plaintiff’s properties, uphill and roughly north 

in a wide curve, concave to the east, around a hill on Lot A and ending at a point in Lot A 

that is even with the northern boundary of plaintiff’s properties to the west.  (A copy of a 

schematic is attached as an appendix to this opinion.) 

 In 2001, plaintiff obtained permits from LADBS to construct two houses on her 

land, to be designated 8027 and 8031 Floral Avenue.  Her permit application included an 

unrecorded covenant and agreement for a community driveway executed in 1999 by 

defendants’ predecessor, Mr. Gad.  LADBS issued the permits with the understanding the 

driveway would be 14 feet wide, the width of the easement, notwithstanding the zoning 

code required a 20-foot width.  

 In June 2002, while plaintiff’s construction was in progress, Amgad, Inc. sold Lot 

A to defendant Diramesi Investments, LLC, a company owned by defendant Ekizian.  

Defendants purchased Lot A for investment purposes with full knowledge of the 

easement and plaintiff’s development.  

 2.  The cut and the retaining wall permit 

 Plaintiff’s architect designed both residences so that their front doors and garages 

faced roughly east toward the easement.  The slope of the easement was too steep and the 
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right of way had fallen into disrepair so that all that remained of the original pavement 

was substantially covered with dirt and rocks from uphill.  As such, the easement was 

unsuitable for ingress and egress to plaintiff’s property.  One of the first steps plaintiff 

took was to improve the easement roadway so that it could be used for access to 

plaintiff’s houses.  LADBS approved a grading plan to lower the ground in the upper end 

of the easement to allow greater and more level access into the garage for 8031 Floral 

Avenue, on old Lot 29.  The grading would lower the soil level about six to eight feet 

below the level of what is the continuation of the old LADWP right-of-way at the end of 

the easement leading north into defendants’ property.  The cut would create a roughly 

vertical face adjacent to the property line that needed shoring to stabilize the steep slope 

on defendants’ property and to comply with the building code.  To stabilize the slope, the 

grading plan called for a retaining wall to be constructed across the face of the cut along 

the Lot A (or defendants’) side of the easement and perpendicular across the end of the 

easement where the LADWP right-of-way continues into Lot A.  

 After making the cut into the soil on the easement according to the approved 

grading plans, plaintiff discovered there was no permit to construct the retaining wall in 

the LADBS files.  When she went to apply for the missing permit, she learned that 

Ekizian had complained and questioned plaintiff’s right to build on his property.  

 3.  LADBS stops work on plaintiff’s project and revokes her permit. 

 LADBS notified plaintiff in June 2004 of its intent to revoke her building permits.  

LADBS explained that, among other things, the community driveway covenant from Gad 

was invalid because it was unrecorded, and LADBS required a new covenant signed by 

Ekizian as current owner of the property.  

 Plaintiff had numerous conversations with defendants, during which it became 

clear that Ekizian opposed her right to build.  Ekizian did not recognize the unrecorded 

community driveway covenant from Gad; did not acknowledge plaintiff’s easement 

rights; insisted the driveway had to be 20 feet wide per then-current code requirements, 

not the 14-foot width of the easement; and complained that he was damaged by her 

grading cut into the side of the easement.  Ekizian demanded $100,000, then $200,000 
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from plaintiff.  He stated variously that the money represented damages, or was a 

prerequisite to talks.  He also demanded plaintiff cut into his hill, build a 20-foot wide 

road, buy a $1 million insurance policy naming him, and erect a retaining wall to his 

specifications for width, depth, and paint, before he would sign the community driveway 

covenant.  Plaintiff felt Ekizian was “just trying to extort money,” and she could not 

comply with what she thought were Ekizian’s “outrageous” demands.  

 In the absence of defendants’ signatures, LADBS issued a stop-work order in June 

2004 and revoked plaintiff’s permits in late July 2004, bringing to a halt work on the 

driveway that provided access to the houses.  At the time, plaintiff’s houses were in the 

framing stage, with exposed wood and no roof and so they posed a fire hazard.  LADBS 

would only reinstate the original permits if plaintiff recorded a community driveway 

covenant signed by Ekizian.  Ekizian refused to sign. 

 Plaintiff filed applications with LADBS for a garage in a different place on Lot 30 

and a new garage for Lot 29 with access from Seaview Trail to the west instead of the 

easement.  In 2005, LADBS issued permits with the condition that the certificate of 

occupancy for the dwelling would not be issued until the detached garage accessible from 

Seaview Trail was completed or until a properly executed community driveway covenant, 

approved by LADBS, was recorded.  Ekizian still refused to sign a new community 

driveway covenant. 

 4.  The instant lawsuit 

 Meanwhile, in September 2004, plaintiff filed her complaint against defendants 

seeking damages for interference with her easement, injunctive relief, and a declaration 

of the parties’ rights and duties under the easement.  Defendants cross-complained 

seeking damages for, among other things, trespass, negligence, and nuisance by failing to 

maintain the easement and by improperly excavating a seven-foot cut on defendants’ 

property without defendants’ consent.  The matter was bifurcated.   

 5.  The declaratory judgment after bench trial 

 After a bench trial on the declaratory relief question, the trial court found, based 

on the wording of the 1942 deed, that the easement provided for a 14-foot-wide right-of-
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way for ingress and egress from Lots 29 and 30 onto Floral Avenue that did not exclude 

use by the servient tenement owners that was consistent with plaintiff’s normal use of the 

easement.  As for the grading and retaining walls as shown on plaintiff’s approved 

grading plan, the court found they were necessary for the use of the easement for its 

expressly intended purpose by plaintiff, the owner of the dominant tenement, and that 

their presence was not in any sense inconsistent with the nature of the easement and were 

authorized by the easement.  The court reasoned that the retaining wall along the roadway 

parallel to the easement’s length was necessary to prevent earth from re-covering the road 

surface and interfering with the dominant tenement’s use of the easement as a driveway.  

Thus, the retaining wall was the type of permanent structure that was a “ ‘necessary 

incident’ ” of the easement.  

 The grading cut and the retaining wall at the end of the easement were also 

necessary to enable plaintiff’s use of the full extent of the easement as a right-of-way for 

ingress and egress, the trial court found.  However, that retaining wall at the end of the 

easement also constituted a barrier to defendants’ access from the easement to his Lot 

along the continuation of the DWP right-of-way.  The court found that the solution to this 

obstruction was found on defendants’ property, in that the retaining wall across the end of 

the easement would become unnecessary if the grade up what is the extension of the 

DWP right-of-way into Lot A, were ever modified to permit vehicular access.  

 6.  Plaintiff’s persisting permit troubles 

 In 2009, LADBS issued a retaining wall permit for 8030 Floral Avenue and 

plaintiff was able to resume construction.  However, LADBS revoked that permit because 

defendants refused to give permission for it, even after the trial court declared the wall to 

be a necessary part of the easement.  As of trial, plaintiff had no retaining wall permit and 

so LADBS would not conduct a final inspection of her property to issue her occupancy 

certificates.  

 7.  The jury trial and verdicts 

 At trial, plaintiff adduced evidence that defendants committed the following four 

specific acts that she believed constituted interference with her use and enjoyment of the 
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easement: Ekizian’s (1) refusal to sign the covenant for community driveway; (2) refusal 

to sign a retaining wall permit which was a prerequisite to plaintiff’s occupancy 

certificate; (3) demands for money in exchange for granting plaintiff’s rights she already 

possessed in the easement; and (4) statements that plaintiff lost her easement by creating 

the grading cut and burdening the easement.  

 Defendants moved for nonsuit and then directed verdict on the grounds that these 

four acts or refusals to act did not interfere with plaintiff’s easement.  Plaintiff countered 

that the easement created a covenant running with the land that is a contract into which a 

covenant of good faith and fair dealing could be implied.  Defendants argued that as a 

matter of law, a covenant of good faith and fair dealing cannot be implied into an 

easement created by grant deed.  The trial court agreed with plaintiff that the deed was 

also a covenant running with the land and allowed her to so amend her complaint.  

 The jury answered special questions finding that defendants substantially and 

unreasonably interfered with plaintiff’s use and enjoyment of her easement by acting or 

failing to act, and next that defendants breached the implied covenant of good faith and 

fair dealing contained in the easement’s running covenant.  On defendants’ complaint, the 

jury also found that plaintiff breached the implied covenant of good faith and fair dealing.  

 The trial court entered its judgment awarding plaintiff $713,927.96 in damages 

and interest, but ordering her to remove that portion of the retaining wall across the end 

of the easement at her expense if the grade up what was the extension of the DWP right-

of-way onto Lot A, is modified pursuant to permits from LADBS.  The court 

permanently enjoined defendants from interfering with plaintiff’s easement, including 

interfering with the construction, maintenance, and repair of the retaining wall.  

Recognizing that LADBS required the servient tenement owner to sign permission for the 

retaining wall before it would inspect and issue certificates of occupancy, the court 

ordered defendants to sign the necessary forms, if and when requested.  The court 

retained equitable jurisdiction in recognition that plaintiff continued to suffer damages 
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every day that her use of the easement was infringed.  Defendants’ timely appeal ensued.  

Additional facts will be presented with the relevant issue in the discussion section.
1
  

[[Begin nonpublished portion]] 

[[CONTENTIONS 

 Defendants’ opening brief lists eight questions presented at pages 13 and 14.  

However, the discussion section raises and discusses only five specific contentions that 

are actually supported with reasoned argument and citation to authority.  All “questions 

presented” that are not supported with reasoned argument are forfeited.  (Badie v. Bank of 

America (1998) 67 Cal.App.4th 779, 784-785 [failure to support contention with 

reasoned argument and citations to authority forfeits argument].)  The contentions 

actually addressed and not forfeited, are: 

 “A.  The Deed at Issue Is a Non-exclusive Ingress and Egress Easement for Street 

Purposes.  It is a Property Interest and Not a Covenant Running with the Land.” 

 “B.  All Four Purported Acts of Interference, Which Appellee Claims Rise to the 

Level of Nuisance Are Barred by the Litigation Privilege of Civil Code Section 47(b).” 

 “C.  Settlement discussions are not actionable and the evidence should not have 

been allowed.” 

 “D.  Appellee’s Theory of Nuisance Is for a ‘Continuing Nuisance’ for Which 

Only Damages That Accrued Prior to the Filing of the Action Are Recoverable and 

Appellee Recovered Damages That Accrued after the Lawsuit was Filed.” 

 “IX.  Dikran Ekizian is not personally liable.”  (Capitalization omitted.)]] 

[[End nonpublished portion]] 

DISCUSSION 

[[Begin nonpublished portion]] 

 
1
  During pendency of this case, plaintiff filed for bankruptcy protection and the 

property was sold.  We allowed the new owners, Westmac Investment Ventures, LLC 

and Erina Gilerman, to file a brief as Amicus Curiae. 
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 [[Review of this appeal has been significantly hampered by defendants’ appellate 

briefing.  The first 12 pages of the opening brief contain a laundry list of asserted trial 

court errors, sometimes supported by a citation to authority.  The first 12 pages appear to 

constitute a summary of what is to follow in the discussion section of the brief, as they do 

not contain much in the way of legal analysis.  Yet, upon further review, many of the 

assertions in the first 12 pages prove to be unconnected to the contentions actually 

analyzed in the brief’s discussion section.  The discussion section of the opening brief is 

where defendants as appellants “should address all issues to be raised on the appeal, 

incorporating sound argument and supporting legal authorities.”  (Eisenberg et al., Cal. 

Practice Guide: Civil Appeals and Writs (The Rutter Group 2013) ¶ 9:160, p. 9-49 

(rev. #1, 2012).)  We will therefore treat the errors listed in the first 12 pages of 

defendants’ opening brief as forfeited, to the extent they are not further developed in the 

discussion portion of the brief.  “ ‘We are not bound to develop appellants’ arguments for 

them. . . .  The absence of cogent legal argument . . . allows this court to treat the 

contention as waived.’  [Citations.]”  (Cahill v. San Diego Gas & Electric Co. (2011) 

194 Cal.App.4th 939, 956.)  This is particularly so in an appeal of this size with 18 

volumes of reporter’s transcript and eight volumes of clerk’s transcript.   

Compounding our difficulties in addressing this appeal is the failure of defendants 

as appellants to set forth the facts in the context of the proper standard of review, in 

violation of essential rules of appellate briefing.  (Sebago, Inc. v. City of Alameda (1989) 

211 Cal.App.3d 1372, 1388.)   

 We turn to the arguments defendants actually raised and supported with reasoned 

argument and address them seriatim. 

 A.  Defendants have not demonstrated prejudicial error from the inclusion of 

causes of action for breach of the implied covenant of good faith and fair dealing in both 

plaintiff’s and defendants’ special verdict forms. 

 Asserting that easements and running covenants are distinct legal concepts, 

defendants contend as their overarching assignment of error that the easement deed did 

not convey a covenant running with the land.  They explain that where the deed conveyed 
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an easement, which is governed by property law, the trial court erroneously read into it a 

running covenant, which is governed by contract law, and then exacerbated the error by 

allowing the jury to determine whether defendants’ four acts breached the covenant of 

good and fair dealing implied in that running covenant.  Defendants conclude by arguing 

that the trial court committed “prejudicial error” in “instruct[ing] the jury that the deed in 

question was both an easement and a covenant running with the land.  This prejudicial 

error then allowed [plaintiff] to boot strap what she considered to be unreasonable 

conduct as a breach of the implied covenant and therefore as an interference with 

easement.”   

 We need not reach the question whether this deed conveyed both an easement and 

a covenant running with the land because defendants’ contention here is unavailing for 

three reasons. 

1.  Defendants did not demonstrate trial court error. 

 Insofar as defendants assign instructional error, their opening brief does not cite us 

to the relevant instruction actually given.  Defendants cite us to their proposed 

instructions, but not to the court’s refusal to give those instructions.  It is the appellants’ 

duty to refer the reviewing court to the portion of the record that supports the contentions 

on appeal.  We are not required to conduct an independent, unassisted study of the record 

in search of grounds to support defendants’ contention.  (Guthrey v. State of California 

(1998) 63 Cal.App.4th 1108, 1115.)  Furthermore, although defendants as appellants gave 

a general recitation of the standard of review for abuse of discretion and sufficiency of 

the evidence at the beginning of their argument section of their opening brief, they did 

not cite us to authorities for the appropriate standard of review for instructional error, or 

tailor their argument on this issue to the applicable standard of review, in violation of 

basic rules of appellate briefing.  (Sebago, Inc. v. City of Alameda, supra, 211 Cal.App.3d 

at p. 1388.)  Defendants omitted to discuss how the trial court’s decision to instruct the 

jury on the implied covenant of good faith and fair dealing exceeded the bounds of 

reason.  Therefore, defendants failed to show abuse of trial court discretion.  (Gombiner 

v. Swartz (2008) 167 Cal.App.4th 1365, 1374-1375.)   
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 2.  Defendants were not prejudiced by this claimed error.  

 Even were the instruction erroneous, defendants were not aggrieved, i.e., 

prejudiced, by the trial court’s decision to instruct the jury on both plaintiff’s and 

defendants’ causes of action for interference with easement and breach of the covenant of 

good faith implied in a running covenant.  “No judgment shall be set aside, or new trial 

granted . . . on the ground of misdirection of the jury, or of the improper admission or 

rejection of evidence . . .  or for any error as to any matter of procedure, unless . . . the 

error complained of has resulted in a miscarriage of justice.”  (Cal. Const., art. 6, § 13; 

Code Civ. Proc., § 475.)  We do not presume prejudice from an error.  It is the appellant’s 

burden to persuade us that the trial court erred in ways that resulted in a miscarriage of 

justice.  (See, e.g., Vaughn v. Jonas (1948) 31 Cal.2d 586, 601.)   

“A party is aggrieved only if its ‘rights or interests are injuriously affected by the 

judgment.’  [Citation.]”  (Sabi v. Sterling (2010) 183 Cal.App.4th 916, 947.)  Such rights 

or interests “ ‘ “must be immediate, pecuniary, and substantial and not nominal or a 

remote consequence of the judgment.” ’  [Citation.]”  (County of Alameda v. Carleson 

(1971) 5 Cal.3d 730, 737.) 

 On the cause of action for interference with easement, the jury found in plaintiff’s 

favor.  Although the jury separately found defendants breached the implied covenant of 

good faith, it only awarded plaintiff $1.00 for that breach.  Clearly, the jury considered 

these causes of action separately and so there is no support for defendants’ contention 

that plaintiff “boot strap[ped] what she considered to be unreasonable conduct as [bad 

faith] and therefore as an interference with easement.”  What is more important, however, 

the jury also found that plaintiff breached the implied covenant of good faith causing 

defendants damages in the amount of $30,000.  The court then reduced plaintiff’s 

recovery by $29,999, as an offset.  Stated differently, regardless of whether the trial court 

erred in including a cause of action for breach of the implied covenant, or whether a 

covenant of good faith can be implied in this case, defendants prevailed on the cause of 

action for breach of the implied covenant of good faith and fair dealing and so they were 

not aggrieved or prejudiced by the inclusion of a special verdict on this cause of action.  
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3.  The evidence supports the jury’s finding defendants interfered with plaintiff’s 

use and enjoyment of the easement. ]]  

[[End nonpublished portion]] 

 Defendants’ key assignment of error is the trial court’s determination that the 1942 

deed was both an easement and a covenant running with the land into which the court 

implied a further covenant of good faith and fair dealing.  On this court’s own motion 

after oral argument, we requested supplemental briefing on the question whether 

defendants interfered with plaintiff’s easement, irrespective of any obligations that might 

be impliedly contained in a covenant running with the land.  Specifically, we asked 

whether there was legal authority for the proposition that any of the following acts, 

individually or in combination, constituted interference with plaintiff’s use and 

enjoyment of the easement:  Ekizian’s (1) refusal to sign a covenant for community 

driveway; (2) refusal to sign a retaining wall permit; (3) demand for money in exchange 

for granting plaintiff rights she already possessed in the easement; and (4) statements that 

plaintiff lost her easement by creating the grading cut and burdening the easement.  We 

were concerned about whether an intangible act that did not physically invade the 

easement, such as a statement or a refusal to sign documents, could constitute an 

interference with the easement.   

 Defendants responded in supplemental briefing that the easement did not require 

them to sign either document and there is no legal authority for the contention that 

defendants’ refusal to cooperate constituted an interference with plaintiff’s use and 

enjoyment of the easement.  Defendants argue that plaintiff may enter over their property 

to gain access to Floral Avenue, but “[n]othing more.”  We disagree. 

The grant of an easement must “be interpreted liberally in favor of the grantee.”  

(Norris v. State of California ex rel. Dept. Pub. Wks. (1968) 261 Cal.App.2d 41, 46-47, 

citing Civ. Code, § 1069.)  When an easement is based on a grant, as it is here, the grant 

gives the easement holder both “those interests expressed in the grant and those 

necessarily incident thereto.”  (Pasadena v. California-Michigan etc. Co.  (1941) 

17 Cal.2d 576, 579.)  “Every easement includes what are termed ‘secondary easements;’ 
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that is, the right to do such things as are necessary for the full enjoyment of the easement 

itself.”  (North Fork Water Co. v. Edwards (1898) 121 Cal. 662, 665-666.) 

A secondary easement can be the right to make “repairs, renewals and 

replacements on the property that is servient to the easement” (Donnell v. Bisso Brothers 

(1970) 10 Cal.App.3d 38, 43) “and to do such things as are necessary to the exercise of 

the right.”  (Smith v. Rock Creek Water Corp. (1949) 93 Cal.App.2d 49, 53.)  Thus, 

where the easement was for flood control purposes, one court held, it carried a secondary 

easement for repair of the channel including the right “to take earth, rock, sand and gravel 

for the purpose of excavating, widening and deepening or otherwise rectifying the 

channel and the maintenance and repair of embankments and other protection work.”  

(Haley v. L. A. County Flood Control Dist. (1959) 172 Cal.App.2d 285, 290.)  A right-of-

way to pass over the land of another carries with it “the implied right . . . to make such 

changes in the surface of the land as are necessary to make it available for travel in a 

convenient manner.”  (Ballard v. Titus (1910) 157 Cal. 673, 681.)   

Incidental or secondary easement rights are limited by a rule of reason.  “The 

rights and duties between the owner of an easement and the owner of the servient 

tenement . . . are correlative.  Each is required to respect the rights of the other.  Neither 

party can conduct activities or place obstructions on the property that unreasonably 

interfere with the other party’s use of the property.  In this respect, there are no absolute 

rules of conduct.  The responsibility of each party to the other and the ‘reasonableness’ of 

use of the property depends on the nature of the easement, its method of creation, and the 

facts and circumstances surrounding the transaction.”  (6 Miller & Starr, Cal. Real Estate 

(3d ed. 2011) § 15:63, p. 15-215.)   

As applied to dominant owners, the rule of reason allows them to exercise 

secondary easement rights “so long as the owner thereof uses reasonable care and does 

not increase the burden on or go beyond the boundaries of the servient tenement, or make 

any material changes therein.”  (Ward v. City of Monrovia (1940) 16 Cal.2d 815, 821-

822; North Fork Water Co. v. Edwards, supra, 121 Cal. at p. 666; Haley v. L. A. County 

Flood Control Dist., supra, 172 Cal.App.2d at p. 290.)  A secondary easement may be 
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exercised “only when necessary and in such reasonable manner as not to increase the 

burden needlessly on the servient estate or to enlarge it by alteration in the mode of 

operation.”  (Smith v. Rock Creek Water Corp., supra, 93 Cal.App.2d at p. 53.)  The 

easement owner does not have the right to “so change the surface of the land as seriously 

to damage the usefulness of the servient estate . . . [¶]  ‘It is well settled that the owner of 

an easement cannot change its character, or materially increase the burden upon the 

servient estate, or injuriously affect the rights of other persons, but within the limits 

named he may make repairs, improvements, or changes that do not affect its substance.’ ”  

(White v. Walsh (1951) 105 Cal.App.2d 828, 832, citing Burris v. People’s Ditch Co. 

(1894) 104 Cal. 248, 252.)  In Herzog v. Grosso (1953) 41 Cal.2d 219, the Supreme 

Court held that the trial court properly recognized a right in the easement holder to 

construct and maintain a wooden guard rail along the northerly boundary of the roadway 

because, “[b]y the grant of the easement . . . [the easement holder] acquired the right to 

do such things as are reasonably necessary to their use thereof.  [Citations.]”  (Id. at p. 

225.)  Where the road adjoined a steep embankment, guardrails were “reasonably 

necessary and would not unduly burden the servient tenement.”  (Ibid.)   

Likewise, the servient owner “who holds the land burdened by a servitude” 

(Rest.3d Property, Servitudes, § 4.9, p. 582) is held to the same reasonableness standard.  

The servient owner is “entitled to make all uses of the land that are not prohibited by the 

servitude and that do not interfere unreasonably with the uses authorized by the 

easement . . . .”  (Ibid.)  “[T]he servient owner may use his property in any manner not 

inconsistent with the easement so long as it does not unreasonably impede the dominant 

tenant in his rights.”  (City of Los Angeles v. Howard (1966) 244 Cal.App.2d 538, 543, 

italics added.)  “Actions that make it more difficult to use an easement, that interfere with 

the ability to maintain and repair improvements built for its enjoyment, or that increase 

the risks attendant on exercise of rights created by the easement are prohibited . . . unless 

justified by needs of the servient estate.  In determining whether the holder of the servient 

estate has unreasonably interfered with exercise of an easement, the interests of the 

parties must be balanced to strike a reasonable accommodation that maximizes overall 
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utility to the extent consistent with effectuating the purpose of the easement . . . and 

subject to any different conclusion based on the intent or expectations of the parties . . . .”  

(Rest.3d Property, Servitudes, § 4.9, pp. 582-583, italics added.)   

Given that reasonableness depends on the facts and circumstances of each case, 

“[w]hether a particular use of the land by the servient owner . . . is an unreasonable 

interference is a question of fact for the jury.  [Citations.]”  (Pasadena v. California-

Michigan etc. Co., supra, 17 Cal.2d at pp. 579-580; see also Red Mountain, LLC v. 

Fallbrook Public Utility Dist. (2006) 143 Cal.App.4th 333, 354.) 

Here, in the declaratory relief portion of the trial, the court found “the grading and 

retaining walls are necessary for the use of the easement for its expressly intended 

purpose by Lots 29 and 30, and that their presence is not in any sense inconsistent with 

the nature of the easement.”  

As the grading and retaining wall are necessary incidents of, and not inconsistent 

with, the easement for ingress and egress, they are secondary easements, and so plaintiff 

was entitled to make the cut and build the wall in furtherance of her rights and her full 

enjoyment of the easement.  Plaintiff acted reasonably in grading and seeking to install 

the retaining wall to prevent defendants’ land from eroding onto the roadway.  She 

followed the City’s requirements to merely excavate and make changes in the surface of 

the land necessary to make the easement passable.  The record showed plaintiff neither 

went beyond the bounds of the easement, nor increased the burden needlessly, nor injured 

defendants’ rights.  Indeed, rather than damage the usefulness of, or unduly burden, the 

servient estate, the evidence showed that by grading, plaintiff made the easement useable 

“for street purpose,” and the retaining wall would prevent injurious impact on 

defendants’ property.  Therefore, plaintiff benefitted defendants in the event they seek to 

develop their property.
2
 

 
2
  The trial court also found that the grading cut at the end of the easement 

“constitutes a new barrier to access to [defendants’ property on Lot A] . . . which did not 

previously exist” and that the City required a retaining wall across the cut there.  

However, the court ordered plaintiff to remove that portion of retaining wall at her own 
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In contrast, Ekizian’s refusals to sign constituted an unreasonable interference 

with plaintiff’s use and enjoyment of the easement.  As servient owners, defendants are 

also subject to the rule of reasonableness and mutual accommodation.  The evidence 

showed that LADBS required defendants’ signature on the covenant for community 

driveway and their permission for the retaining wall permit.  But defendants refused to 

sign and so LADBS revoked plaintiff’s building permits forcing plaintiff’s construction 

to come to a halt.  Defendants were continuing to prevent plaintiff from obtaining 

occupancy certificates even at the time the court entered judgment.  Notwithstanding the 

grading and retaining wall were necessary to make the easement useable as a right of way 

for ingress and egress “for street purpose,” Ekizian’s refusal to sign these documents 

impeded plaintiff’s rights and rendered plaintiff’s easement utterly useless for the 

purpose for which it was intended.  Fully aware before they purchased Lot A that plaintiff 

was in the process of constructing two residences on her property that relied on the 

easement, defendants nonetheless refused to accommodate plaintiff.  There is no 

evidence the signatures imposed a needless burden on defendants; the refusal to sign was 

in no way justified by the needs of the servient estate, particularly because defendants 

had no development plans at the time, and because the grading and retaining walls made 

the easement passable and thus benefitted defendants’ property.  By declining simply to 

provide a signature on two documents required by the City, defendants interfered with 

plaintiff’s ability to maintain and repair the easement, and rendered plaintiff’s use of the 

easement, not simply more difficult, but impossible.  In this manner, defendants’ action 

of refusing to cooperate or reasonably accommodate constituted a complete and total 

obstruction of plaintiff’s easement.  The evidence supports the jury’s finding defendants 

unreasonably interfered with plaintiff’s use and enjoyment of her easement.  (Pasadena v. 

                                                                                                                                                  

expense if the grade up what was the extension of the DWP right-of-way into defendants’ 

property is modified with LADBS-issued building permits.  Stated differently, the court 

found that given the topography, there was a need for a temporary barrier, which wall 

will be removed at plaintiff’s expense when access is appropriately required by 

defendants.  
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California-Michigan etc. Co., supra, 17 Cal.2d at p. 579; see also Red Mountain, LLC v. 

Fallbrook Public Utility Dist., supra, 143 Cal.App.4th at p. 354.)
3
 

[[Begin nonpublished portion]] 

[[B.  The litigation privilege of Civil Code section 47, subdivision (b) does not bar 

admission of the four alleged acts that plaintiff claims constitute unreasonable 

interference with her use and enjoyment of the easement. 

Returning to the four acts that form the basis of plaintiff’s cause of action for 

interference with her easement, they are Ekizian’s:  (1) refusal to sign the covenant for 

community driveway; (2) refusal to sign a retaining wall permit; (3) demands for money; 

and (4) statements that plaintiff did not have a valid easement because she over burdened 

it.  Defendants contend that all four of these actions are protected by the litigation 

privilege of Civil Code section 47, subdivision (b) and so the trial court erred in refusing 

to exclude testimony of these four acts. 

1.  Defendants never objected to the evidence of the four acts and invited any error 

with the result they cannot be heard to complain on appeal that the evidence was 

inadmissible. 

The sole motion in limine in the record brought under Civil Code section 47, 

subdivision (b) was defendants’ request to exclude “communications by Defendants . . . 

and their agents, to the City of Los Angeles and any of its agencies such as the 

Department of Building and Safety, the Department of Water and Power, the Zoning or 

Planning Departments, among others . . . .” on the grounds they were privileged 

communications.  (Italics added.)  The trial court granted this motion and instructed the 

jury not to consider complaints defendants made to the City.   

Defendants did not move in limine to exclude evidence of communications 

between defendants and their agents on the one hand and plaintiff and her agents on the 

 
3
  As the result of our holding that defendant’ refusal to sign the two documents 

required by the City constituted and interference with plaintiff’s easement rights, we need 

not decide whether a statement such as the two at issue here might constitute an 

interference with the easement. 



 

18 

 

other.  During trial, defendants cross-examined plaintiff at length about the four acts and 

how she claimed they caused her damage.  Only after trial, when they sought instructions 

and when they moved for directed verdict, did defendants claim the already-admitted 

evidence was privileged.  

“ ‘Under the doctrine of invited error, where a party, by his conduct, induces the 

commission of an error, he is estopped from asserting it as grounds for reversal. 

[Citations].  Similarly an appellant may waive his right to attack error by expressly or 

impliedly agreeing at trial to the ruling or procedure objected to on appeal.’ ”  (Mesecher 

v. County of San Diego (1992) 9 Cal.App.4th 1677, 1685-1686; Evid. Code, § 353.)  By 

failing to timely object or to move to exclude the evidence of the four acts, and by 

affirmatively adducing evidence of the four acts, defendants invited any error.   

2.  The litigation privilege does not immunize the four acts. 

Even if the invited error doctrine did not apply, we conclude none of the four 

specified acts is protected by the litigation privilege.  At the close of defendants’ case, the 

trial court refused defendants’ request to instruct the jury on the litigation privilege 

finding there was no evidence, at the time the statements were made, that anyone 

contemplated litigation or that attorneys were involved.  

“The litigation privilege protects a ‘publication or broadcast . . . [¶] . . . [¶] (b) In 

any . . . (2) judicial proceeding . . . .’  [Citation.]  The privilege applies to ‘any 

communication (1) made in judicial or quasi-judicial proceedings; (2) by litigants or other 

participants authorized by law; (3) to achieve the objects of the litigation; and (4) to have 

some connection or logical relation to the action.  [Citations.]’  [Citations.]”  (Blanchard 

v. DIRECTV, Inc. (2004) 123 Cal.App.4th 903, 919, citing Civ. Code, § 47, subd. (b).) 

One longstanding requirement under Civil Code section 47, subdivision (b) is that 

to fall within the privilege, communications must bear “some relation” to an anticipated 

lawsuit.  (Rubin v. Green (1993) 4 Cal.4th 1187, 1194.)  That is, “a prelitigation 

statement is protected by the litigation privilege of section 47, subdivision (b) when the 

statement is made in connection with a proposed litigation that is ‘contemplated in good 

faith and under serious consideration.  [Citation.]’  [Citations.]”  (Aronson v. Kinsella 
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(1997) 58 Cal.App.4th 254, 262, italics added.)  “ ‘[T]he good faith, serious consideration 

of litigation test is not . . . a test for malice and it is not a variation of the “interest of 

justice” test.’  [Citation.]  Rather, it is ‘addressed to the requirement the statements “have 

some connection or logical relation to the action.  [Citations.]’  [Citation.]  Thus, if the 

statement is made with a good faith belief in a legally viable claim and in serious 

contemplation of litigation, then the statement is sufficiently connected to litigation and 

will be protected by the litigation privilege.  [Citation.]  If it applies, the privilege is 

absolute.  [Citation.]”  (Blanchard v. DIRECTV, Inc., supra, 123 Cal.App.4th at p. 919.) 

Here, none of the four acts at issue is protected by the litigation privilege because 

none was made in serious contemplation of litigation.  The only testimony defendants 

point to as evidence of contemplated litigation is (1) Ekizian’s statement, in response to 

inquiry about the purpose of a meeting between the parties, “I went there to see what kind 

of a solution we can find, and I told them that I am not a trial person or litigation.  [¶]  I 

don’t want any kind of litigation;” and (2) Ekizian’s friend Ken Hounsell’s statement that 

meetings were held “to work out whatever the problems were in such a way that this case 

would not head for litigation . . . .”  (Italics added.)  These statements are not connected 

to anticipated or proposed litigation.  As defendants’ attorney acknowledged to the trial 

court, these statements were made to avoid litigation.  Therefore, defendants have not 

demonstrated that the statements have a sufficient connection to litigation to cloak them 

with the protection of Civil Code section 47, subdivision (b). 

Another “issue in determining if the litigation privilege applies is whether the 

alleged injury arises from a communicative act or noncommunicative conduct.  

[Citation.]  ‘The distinction between communicative and noncommunicative conduct 

hinges on the gravamen of the action.  [Citations.]  That is, the key in determining 

whether the privilege applies is whether the injury allegedly resulted from an act that was 

communicative in its essential nature.  [Citations.]  The following acts have been deemed 

communicative and thus protected by the litigation privilege: attorney prelitigation 

solicitations of potential clients and subsequent filing of pleadings in the litigation 

[citation], and testimonial use of the contents of illegally overheard conversation 
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[citation].  The following acts have been deemed noncommunicative and thus 

unprivileged: prelitigation illegal recording of confidential telephone conversations 

[citation]; eavesdropping on a telephone conversation [citation]; and physician’s 

negligent examination of patient causing physical injury [citation].’  [Citation.]”  (Action 

Apartment Assn., Inc. v. City of Santa Monica (2007) 41 Cal.4th 1232, 1248.) 

Two of the four relevant acts are Ekizian’s refusals to sign the covenant of 

community driveway and the retaining wall permit.  In addition to being unprotected 

because not made in serious contemplation of litigation, such refusals to sign are not 

protected because their essential nature is noncommunicative.  (See Action Apartment 

Assn., Inc. v. City of Santa Monica, supra, 41 Cal.4th at p. 1248.)  

Defendants observe that the litigation privilege encompasses statements made in 

connection with proceedings before administrative bodies and quasi-judicial proceedings, 

as well as statements made to initiate official action.  (Wise v. Thrifty Payless, Inc. (2000) 

83 Cal.App.4th 1296, 1303 [statements defendant made to the Department of Motor 

Vehicles about plaintiff’s fitness to drive are privileged in the context of the parties’ 

divorce].)  “An absolute privilege exists to protect citizens from the threat of litigation for 

communications to government agencies whose function it is to investigate and remedy 

wrongdoing.  [Citation.]”  (Ibid.)  However, the two communicative acts constituting the 

basis for plaintiff’s lawsuit are statements defendants made to plaintiff and her agents, 

not to any City agency or in any quasi-judicial proceeding.  In short, because none of the 

four claimed acts of interference is protected by the litigation privilege, and because 

defendants invited any error, the trial court did not err in refusing to instruct the jury from 

Civil Code section 47, subdivision (b). 

C.  The parties’ discussions were not an attempt to settle and so were not 

protected by Evidence Code section 1152. 

Next, defendants cite to plaintiff’s claim that Ekizian made what she felt were 

extortionate demands for money before he would sign the covenant for community 

driveway, and his insistence that plaintiff must buy her easement from defendants.  These 

statements, defendants argue, were inadmissible because they “came out of settlement 



 

21 

 

negotiations[, e]ither to resolve the city investigation or the contemplated litigation.”  The 

trial court ruled that these statements were “demands” and not offers to compromise 

anything.  The court found these demands did not constitute offers to compensate 

plaintiff for damages she claimed to have suffered.  

 Statements made during settlement negotiations are inadmissible to show liability.  

(Simandle v. Vista de Santa Barbara Associates, LP (2009) 178 Cal.App.4th 1317, 1323, 

citing Evid. Code, § 1152, subd. (a).)
4
  “ ‘In considering whether a person’s statement 

amounts to an ordinary admission or constitutes an offer of compromise, the intention of 

the party is dispositive.’  [Citation.]  If the statement was not intended as a concession but 

as an assertion of ‘ “ ‘all that he deemed himself entitled to,’ ” ’ it is not an offer of 

compromise.  [Citation.]”  (Volkswagen of America, Inc. v. Superior Court (2006) 139 

Cal.App.4th 1481, 1494.)  Thus, “a letter itemizing what the sender thinks the recipient 

owes him or her and demanding payment, even under threat of legal action, is, in effect, a 

bill and not an offer in settlement or a document in settlement negotiations excludable 

under section 1152 and 1154.”  (Zhou v. Unisource Worldwide (2007) 157 Cal.App.4th 

1471, 1477, italics added.)  

A fair reading of the testimony defendants cites shows that Ekizian’s refusal to 

sign documents and his requests that plaintiff pay him were intransigent demands; not 

concessions, or proposals to compensate plaintiff for her harm, and hence not offers in 

compromise.  The trial court did not abuse its discretion in allowing the jury to hear the 

cited testimony. 

 
4
  Evidence Code section 1152, subdivision (a) reads, “Evidence that a person has, in 

compromise or from humanitarian motives, furnished or offered or promised to furnish 

money or any other thing, act, or service to another who has sustained or will sustain or 

claims that he or she has sustained or will sustain loss or damage, as well as any conduct 

or statements made in negotiation thereof, is inadmissible to prove his or her liability for 

the loss or damage or any part of it.”   
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 D.  The trial court did not err in awarding plaintiff damages for a continuing 

nuisance through the date the nuisance was abated. 

Defendants contend that the trial court erred by “allowing proof of damages 

through . . . trial,” where plaintiff’s theory was that defendants committed a “continuing 

nuisance,” for which the only recoverable damages are those that were incurred before 

she commenced her action.  

Defendants have not cited us to any place in the record where they moved to 

preclude admission of these damages; they do not cite to a motion in limine to exclude, or 

an objection to, this evidence.  It is defendants’ burden as appellants to point us to the 

portions of the record demonstrating they preserved this issue for appeal.  We will not 

search the record on their behalf.  (Guthrey v. State of California, supra, 63 Cal.App.4th 

at p. 1115.)  It is only in their motion for new trial that defendants belatedly raised the 

issue of improper admission of evidence.  Accordingly, defendants have forfeited the 

issue.  (See Duronslet v. Kamps (2012) 203 Cal.App.4th 717, 726 [failure to object to 

evidence admitted by the trial court forfeits on appeal the argument such evidence was 

inadmissible because inter alia, the “[l]ack of such objection deprives the proponent of 

the evidence an opportunity to establish a better record or some alternative basis for 

admission.”].)  

Despite the forfeiture, we nonetheless conclude the trial court did not err in 

admitting the challenged evidence.  “The owner of the easement whose rights have been 

impeded can recover damages, which are measured in the same manner as are those for a 

nuisance.”  (6 Miller & Starr, Cal. Real Estate, supra, § 15:72, p. 15-238, fn. omitted.)  

The measure of damages depends on whether the nuisance is permanent or continuing.  

(8 Miller & Starr, Cal. Real Estate, supra, § 22:21, p. 22-89.)  “The test of whether the 

nuisance is permanent or continuing is whether the condition can be abated at any time 

by reasonable and feasible means and at reasonable cost . . . .”  (Ibid.)  “[P]ermanent 

nuisances are of a type where ‘ “by one act a permanent injury is done, [and] damages are 

assessed once for all.” ’ [Citations.]”  (Baker v. Burbank-Glendale-Pasadena Airport 

Authority (1985) 39 Cal.3d 862, 868-869 (Baker).)  By contrast, “[a] continuing nuisance 
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is one that is ongoing and repeated, varies over time, and can be discontinued.”  (8 Miller 

& Starr, supra, at p. 22-89.)  Damages for a permanent nuisance are measured by the 

diminution in value of the real property interest or the cost of repair.  (Id., § 22:22, 

pp. 22-91 to 22-92.)  Both past and future damages may be awarded for a permanent 

nuisance.  (Id. at p. 22-92.)  Damages recoverable for a continuing nuisance are limited to 

the recovery of the costs of abatement and the loss of use value during the existence of 

the nuisance and sometimes lost profits.  (Id. at pp. 22-93 to 22-94.)  Thus, “[r]ecovery in 

a continuing nuisance case is always limited to accrued, as opposed to prospective, 

damages, whereas in a permanent nuisance action both accrued and prospective damages 

may be recovered.”  (Renz v. 33rd Dist. Agricultural Assn. (1995) 39 Cal.App.4th 61, 67 

(Renz).)  Plaintiff’s theory was that defendants’ four acts of interference constituted a 

“continuing nuisance.”   

 Defendants posit that plaintiff’s damages are therefore limited to the injury she 

suffered up to the date she filed her complaint and so would not include damages for 

defendants’ refusal to sign permission for the retaining wall permit, as plaintiff only 

requested that permission after the trial court rendered its declaratory relief ruling.  For 

this, defendants rely on Baker, supra, 39 Cal.3d 862, that for a continuing nuisance 

“persons harmed by it may bring successive actions for damages until the nuisance is 

abated.  [Citation.]  Recovery is limited, however, to actual injury suffered prior to 

commencement of each action.  Prospective damages are unavailable.”  (Id. at p. 869, 

italics added.)  Defendants argue that based on this Supreme Court precedent, the trial 

court here erred in allowing the admission of evidence of plaintiff’s damages that were 

incurred after September 2004, when plaintiff filed her complaint.  

However, as explained in Renz, supra, 39 Cal.App.4th at pages 65 to 68, we are 

not bound by the italicized sentence in Baker.  The defendant in Renz had relied on Baker 

to argue that the plaintiffs were only entitled to recover damages for the period before 

commencement of their lawsuit.  (Id. at p. 65.)  Explaining that the only issue Baker 

actually addressed was whether the action was barred by the statute of limitations, Renz 

concluded that Baker’s statement about the accrual of damages was dicta and 
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unsupported by authority, with the result the appellate court was not bound by it.  (Id. at 

pp. 67-68.)  Absent the Baker language, Renz explained that “it is clear that damages 

incurred between the commencement and the conclusion of a continuing nuisance action 

should be recoverable in that action because under Civil Code section 3283, “ ‘[d]amages 

may be awarded, in a judicial proceeding, for detriment resulting after the 

commencement thereof . . . .’ ”  (Renz, at p. 68, italics added.)  Finally, both the majority 

and the concurrence in Renz reasoned that, in the case of a continuing nuisance where 

damages are incurred between the commencement and completion of the action, under 

Baker, plaintiffs would be forced to bring successive actions until the nuisance was 

abated, requiring repetitive litigation.  That result is “not in the interests of justice and 

judicial economy.”  (Renz, at pp. 68 & 69-70 (conc. opn. of Bamattre-Manoukian, J.).) 

 Here, the trial court properly if impliedly followed the Renz analysis to allow 

plaintiff to recover the damages she incurred after she filed her lawsuit in September 

2004 until the date of trial.  The language in Baker purporting to limit damages to the 

date of the complaint is dicta and unsupported by authority, whereas the holding in Renz 

relying on Civil Code section 3283, that a plaintiff may recover damages incurred after 

commencement of the action up to the cessation of a continuing nuisance (Renz, supra, 

39 Cal.App.4th at p. 68) is squarely on point.  As the trial court here noted, this lawsuit 

was protracted, lasting six years; defendants could have at any time stopped the nuisance 

by signing the covenant for community driveway, but they refused, thereby causing 

plaintiff to suffer continuous harm starting before she filed her complaint.  It is 

unrealistic, a waste of judicial resources, and contrary to the interests of justice to require 

plaintiff to file repeated and successive lawsuits for each instance of obstruction and after 

each demand over the course of six years.  

 Defendants reply by observing that in Santa Fe Partnership v. Arco Products Co. 

(1996) 46 Cal.App.4th 967, the Second District considered itself bound by the Baker 

language that Renz called dicta.  (Id. at p. 977-978.)  However, the issue in Santa Fe 

Partnership was whether a continuing nuisance plaintiff could recover damages for 

diminution in value.  (Id. at p. 973.)  Division Seven of this District Court of Appeal cited 
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cases “holding California law does not allow future or prospective damages, including 

diminution in value damages in a continuing nuisance case” (id. at p. 977) and “reject[ed] 

appellants’ request to create new law to permit recovery of diminution in value damages 

in a continuing nuisance case.”  (Id. at p. 978.)  Santa Fe Partnership never mentioned 

Renz.  In any event, here, the trial court effectively followed Santa Fe Partnership when 

it stated, where this was not a future damages case, that the jury award to plaintiff of 

$600,000 in diminution in value damages was unsupported, and reduced plaintiff’s award 

by that amount.  In sum, defendants failed to demonstrate trial court error. 

 IX.  The trial court did not err in holding defendants jointly and severally liable 

for plaintiff’s damages.  

Citing Corporations Code section 17158, defendants contend that Ekizian cannot 

be held personally liable for the judgment because all of the actions he undertook were as 

manager of defendant Diramesi Investments, LLC.  Defendants argue there was no 

showing that Ekizian personally committed “anything fraudulent or criminal.”  

Corporations Code section 17158, subdivision (a) reads, “No person who is a 

manager or officer or both a manager and officer of a limited liability company shall be 

personally liable under any judgment of a court, or in any other manner, for any debt, 

obligation, or liability of the limited liability company, whether that liability or obligation 

arises in contract, tort, or otherwise, solely by reason of being a manager or officer or 

both a manager and officer of the limited liability company.”  (Italics added.) 

 We held in People v. Pacific Landmark, LLC (2005) 129 Cal.App.4th 1203 

(Pacific Landmark) that Corporations Code section 17158 does not insulate managers of 

limited liability companies from personal liability if they participated in the tortious or 

criminal conduct while performing duties as managers.  We affirmed the trial court’s 

judgment holding the property manager personally liable for failing to abate the nuisance 

created by the limited liability corporation while he was manager.  We reasoned “whereas 

managers of limited liability companies may not be held liable for the wrongful conduct 

of the companies merely because of the managers’ status, they may nonetheless be held 

accountable under Corporations Code section 17158, subdivision (a) for their personal 
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participation in tortious or criminal conduct, even when performing their duties as 

manager.”  (Pacific Landmark, supra, 129 Cal.App.4th at p. 1213, italics added.) 

Here, the record shows that the judgment was not imposed on Ekizian personally 

solely because of his status as owner of Diramesi Investments, LLC.  Instead, the 

evidence showed that Ekizian was personally involved in the acts of interference.  The 

record shows that Ekizian refused to sign the covenant for community driveway; and 

Ekizian refused to sign permission for the retaining wall permit.  Defendants’ summary 

contention that there is no showing Ekizian did anything tortious is simply not supported 

by the record.]] 

[[End nonpublished portion]] 
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DISPOSITION 

 The judgment is affirmed.  Plaintiff is to recover costs on appeal. 
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Opinion

O P I N I O N

ARONSON, J.

*1  Defendants and appellants appeal from the deficiency judgments the trial court entered
after it granted plaintiff and respondent's motions for summary adjudication on their breach

of guaranty claims. 1  In opposing those motions, Defendants did not dispute any of the facts
offered to establish the underlying loans, the guaranties Defendants signed, the loan defaults,
Defendants' refusal to pay under the guaranties, or the amounts due and owing after California
B & T nonjudicially foreclosed on the real property security for the loans. Instead, Defendants
argued their close relationship with the borrowers made Defendants primary obligors on the loans
rather than true guarantors, and therefore California's antideficiency law prevented California B &
T from obtaining deficiency judgments against Defendants. In granting the summary adjudication
motions, however, the trial court refused to consider Defendants' “sham guaranty” defense because
Defendants failed to allege it as an affirmative defense in their answers.
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1 Defendants and appellants are David Lawlor, Jerry Smith, Joanne Smith, Covenant Management Group, LLC (Covenant

Management), and Heritage Capital Management, LLC (Heritage Capital). We refer to them collectively as Defendants.

Plaintiff and respondent is California Bank & Trust (California B & T), as assignee through a transaction with the Federal Deposit

Insurance Corporation (FDIC), as receiver for Alliance Bank (Alliance).

We affirm because Defendants failed to present sufficient evidence to create a triable issue
on their sham guaranty defense, and therefore we do not reach California B & T's contention
that Defendants waived this issue because they failed to allege it as an affirmative defense. As
explained below, Defendants failed to create a triable issue because they presented insufficient
evidence to show there was no legal separation between them and the primary obligors on the loans,
or that the lender who made the loan structured it in a manner to circumvent the antideficiency law.

I

FACTS AND PROCEDURAL HISTORY

Smith and Lawlor are real estate investors and developers. Along with Smith's wife, they formed
several entities they used for different development projects, including Cartwright Properties,
LLC, Heritage Orcas Partners, LP, Heritage Orcas VL Partners, LP, Covenant Management, and
Heritage Capital. Smith, his wife, and Lawlor effectively were the only members or partners in
these entities either in their own name or through one of the other entities. For example, Smith
and Lawlor owned and controlled Covenant Management, which owned and controlled Heritage
Capital, which was the general partner of Heritage Orcas Partners and Heritage Orcas VL Partners
(collectively, Heritage Orcas).

Alliance made an approximately $2 million loan to Cartwright Properties in December 2004,
and an approximately $1.4 million loan to Cartwright Properties in October 2006. Cartwright
Properties signed a business loan agreement, commercial security agreement, and promissory note
for each loan. To secure the loans, Cartwright Properties gave Alliance trust deeds on its office
building. Alliance required Smith, his wife, and Lawlor to execute separate commercial guaranties
for each loan, and also required Covenant Management to execute a commercial guaranty for
the second loan. Defendants contend Alliance required Smith, his wife, and Lawlor to submit
extensive information on their individual financial resources before it made either loan.

*2  In June 2008, Alliance loaned Heritage Orcas approximately $10.5 million pursuant to a
business loan agreement and promissory note. As security for the loan, Heritage Orcas gave
Alliance a trust deed on two parcels of real property. In making the loan, Alliance required
Smith, Lawlor, Covenant Management, and Heritage Capital to execute a continuing guaranty.
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Defendants contend Alliance required Smith and Lawlor to submit extensive information about
their individual financial resources before it authorized the loan.

California B & T acquired Alliance's assets from the FDIC in February 2009. Shortly thereafter,
Cartwright Properties and Heritage Orcas both defaulted on their loans and Defendants refused
to pay on their guaranties. In June 2010, California B & T filed an action against Cartwright
Properties, Smith, Smith's wife, Lawlor, and Covenant Management to (1) recover on the loans to
Cartwright Properties; (2) judicially foreclose on the real property security for the loans; and (3)
enforce the commercial guaranties. In July 2010, California B & T filed a similar action against
Heritage Orcas, Smith, Lawlor, Covenant Management, and Heritage Capital to (1) recover on
the loan to Heritage Orcas; (2) judicially foreclose on the real property security for the loan; and
(3) enforce the continuing guaranty Defendants signed. Defendants filed their answers to the two
actions in September 2010.

During the first half of 2011, California B & T conducted nonjudicial foreclosure sales under the
trust deeds that secured the loans to Cartwright Properties and Heritage Orcas. California B &
T purchased the property Cartwright Properties pledged for a credit bid that left an outstanding
balance on the two loans of nearly $2 million. California B & T also purchased the property that
secured the Heritage Orcas loan for a credit bid that left an outstanding balance on its loan of more
than $13 million.

In July 2012, California B & T filed a motion in each action seeking summary adjudication on its
breach of guaranty claims, which would entitle it to deficiency judgments against Defendants for
the outstanding balances on all loans. Defendants did not dispute that they signed the guaranties,
nor did they challenge the balances California B & T claimed were due on the loans after it
foreclosed on the security. Instead, Defendants argued the guaranties were sham guaranties and
therefore they were actually the primary obligors on the loans, not true guarantors. As primary
obligors, Defendants claimed they were entitled to the protection of California's antideficiency
statutes and California B & T could not obtain a judgment against them for the difference between
the value of the security and the outstanding loan balances.

The trial court granted the motions on the grounds that California B & T met its initial burden
to produce evidence establishing the elements of its breach of guaranty claims, and Defendants
could not create a triable issue based on their sham guaranty defense because Defendants failed to
allege it as an affirmative defense in their answers. After the trial court entered judgment in both
actions, Defendants timely appealed and we consolidated the two appeals.

II
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DISCUSSION

A. Relevant Summary Adjudication Standards
“ ‘ “The purpose of a summary judgment proceeding is to permit a party to show that
material factual claims arising from the pleadings need not be tried because they are not in
dispute.” [Citation.]’ ” (Affholder, Inc. v. Mitchell Engineering, Inc. (2007) 153 Cal.App.4th 510,
516.) A party may seek summary adjudication on whether a cause of action, affirmative defense,
or punitive damages claim has merit or whether a defendant owed a duty to a plaintiff. (Code

Civ. Proc., § 437c, subd. (f)(1).) 2  “A motion for summary adjudication ... shall proceed in all
procedural respects as a motion for summary judgment.” (§ 437c, subd. (f)(2).)

2 All statutory references are to the Code of Civil Procedure unless otherwise stated.

*3  The moving party “bears an initial burden of production to make a prima facie showing of
the nonexistence of any triable issue of material fact.” (Aguilar v. Atlantic Richfield Co. (2001)
25 Cal.4th 826, 850–851.) To meet that burden, a plaintiff seeking summary adjudication on a
cause of action must present evidence sufficient to establish every element of that cause of action.
A plaintiff's initial burden, however, does not include disproving any affirmative defenses the
defendant asserts. “Once the plaintiff ... has met [its] burden, the burden shifts to the defendant ...
to show that a triable issue of one or more material facts exists as to that cause of action or a
defense thereto.” (§ 437c, subd. (p)(1); Oldcastle Precast, Inc. v. Lumbermens Mutual Casualty
Co. (2009) 170 Cal.App.4th 554, 564–565.)

A triable issue of material fact exists “ ‘if, and only if, the evidence would allow a reasonable trier
of fact to find the underlying fact in favor of the party opposing the motion in accordance with
the applicable standard of proof.’ [Citation.] Thus, a party ‘cannot avoid summary [adjudication]
by asserting facts based on mere speculation and conjecture, but instead must produce admissible
evidence raising a triable issue of fact. [Citation.]’ [Citation.]” (Dollinger DeAnza Associates v.
Chicago Title Ins. Co. (2011) 199 Cal.App.4th 1132, 1144–1145 (Dollinger ).)

We review de novo a trial court's ruling on a summary adjudication motion. (Eriksson v. Nunnink
(2011) 191 Cal.App.4th 826, 848.) “ ‘[I]n practical effect, we assume the role of a trial court
and apply the same rules and standards that govern a trial court's determination of a motion for
summary [adjudication].’ [Citation.] ‘Regardless of how the trial court reached its decision, it
falls to us to examine the record de novo and independently determine whether that decision
is correct.’ [Citation.]” (Carnes v. Superior Court (2005) 126 Cal.App.4th 688, 694; Dollinger,
supra, 199 Cal.App.4th at p. 1144 [“the reviewing court ‘... reviews the trial court's ruling, not
its rationale’ ”].)
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B. California's Antideficiency Statutes and the Sham Guaranty Defense
“The courts have repeatedly recognized that the antideficiency laws embodied in sections 580a
through 580d and 726 reflect a legislative policy that strictly limits the right to recover deficiency
judgments for the amount the debt exceeds the value of the security.” (Cadle Co. II v. Harvey
(2000) 83 Cal.App.4th 927, 932 (Cadle ).) Indeed, “[these provisions,] enacted during the
depression, limit or prohibit lenders from obtaining personal judgments against borrowers where
the lender's sale of real property security produces proceeds insufficient to cover the amount of
the debt.” (Talbott v. Hustwit (2008) 164 Cal.App.4th 148, 151 (Talbott ).) These antideficiency
statutes “bar[ ] a deficiency judgment following nonjudicial foreclosure of real property ( ...
§ 580d) or following foreclosure of a purchase money deed of trust on a residence ( ... §
580b).” (Trust One Mortgage Corp. v. Invest America Mortgage Corp. (2005) 134 Cal.App.4th
1302, 1309.)

“[T]he [antideficiency] legislation is designed to accomplish several public policy objectives: [¶]
‘(1) to prevent a multiplicity of actions, (2) to prevent an overvaluation of the security, (3) to
prevent the aggravation of an economic recession which would result if creditors lost their property
and were also burdened with personal liability, and (4) to prevent the creditor from making an
unreasonably low bid at the foreclosure sale, acquire the asset below its value, and also recover
a personal judgment against the debtor.’ [Citations.]” (Torrey Pines Bank v. Hoffman (1991) 231
Cal.App.3d 308, 318 (Torrey Pines ).) Because the antideficiency legislation was established for
a public purpose “[t]he debtor cannot be compelled to waive the antideficiency protections in
advance ... and [the protections] cannot be contravened by a private agreement.” (Cadle, supra,
83 Cal.App.4th at p. 932; Torrey Pines, at pp. 318–319.)

*4  “[T]he protections afforded to debtors under the antideficiency legislation do not directly
protect guarantors from liability for deficiency judgments.... [I]f a guarantor expressly waives the
protections of the antideficiency laws, a lender may recover the deficiency judgment against the
guarantor even though the antideficiency laws would bar the lender from collecting that same
deficiency from the primary obligor.” (Cadle, supra, 83 Cal.App.4th at p. 932.)

To be subject to a deficiency judgment, however, a guarantor must be a true guarantor, not merely
the principal obligor under a different name. (Cadle, supra, 83 Cal.App.4th at p. 932; River Bank
America v. Diller (1995) 38 Cal.App.4th 1400, 1420 (River Bank ).) Indeed, Civil Code section
2787 defines a guarantor as “one who promises to answer for the debt, default, or miscarriage of
another ....” (Civ.Code, § 2787, italics added; River Bank, at p. 1420.) Where the principal obligor
purports to take on additional liability as a guarantor, the guaranty adds nothing to the principal
obligation and the antideficiency legislation bars a deficiency judgment based on the guaranty
because it is not a promise to answer for the debt of another. (Cadle, supra, 83 Cal.App.4th at p.
932; River Bank, at p. 1420 [“if the guarantor is actually the principal obligor, he is entitled to
the unwaivable protection of the antideficiency statutes”]; Torrey Pines, supra, 231 Cal.App.3d

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000525094&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_932
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000525094&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_932
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016362418&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_151
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007898995&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_1309
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007898995&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_1309
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991111334&pubNum=0000226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_226_318
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991111334&pubNum=0000226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_226_318
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000525094&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_932
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000525094&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_932
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000525094&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_932
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000525094&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_932
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995198674&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_1420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995198674&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_1420
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2787&originatingDoc=I583680f969de11e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2787&originatingDoc=I583680f969de11e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2787&originatingDoc=I583680f969de11e3a341ea44e5e1f25f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000525094&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_932
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000525094&pubNum=0004041&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4041_932
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991111334&pubNum=0000226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_226_319


California Bank & Trust v. Lawlor, --- Cal.Rptr.3d ---- (2013)

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 6

at p. 319–320 [“It is well established that where a principal obligor purports to take on additional
liability as a guarantor, nothing is added to the primary obligation”].)

To decide whether a guarantor is a true guarantor or merely the principal obligor under a
different name, “[t]he correct inquiry set out by the authority is whether the purported debtor
is anything other than an instrumentality used by the individuals who guaranteed the debtor's
obligation, and whether such instrumentality actually removed the individuals from their status
and obligations as debtors. [Citation.] ... [T]he legislative purpose of the antideficiency law may
not be subverted by attempting to separate the primary obligor's interests by making a related entity
the debtor while relegating the true principal obligors to the position of guarantors. [Citation.]
[¶] To determine whether the [purported guarantors] as individuals were primary obligors ... such
that their guaranties must be considered ineffective, we ... look to the purpose and effect of the
agreements to determine whether they are attempts to recover deficiencies in violation of [the
antideficiency law]. Similarly, ... we may look to the contract between the parties to find the
relationship of these individuals to the entire enterprise.” (Torrey Pines, supra, 231 Cal.App.3d
at p. 320; see also Talbott, supra, 164 Cal.App.4th at p. 152; Cadle, supra, 83 Cal.App.4th at pp.
932–933; River Bank, supra, 38 Cal.App.4th at pp. 1422–1423.)

In Torrey Pines, the appellate court applied these standards to affirm the trial court's ruling that
the personal guaranty on a construction loan was a sham guaranty because the legal relationship
between the guarantors and the borrower made the guarantors primary obligors on the loan. (Torrey
Pines, supra, 231 Cal.App.3d at p. 321.) The borrower in Torrey Pines was a revocable living trust
that a husband and wife formed several years before the loan was made. The husband and wife
were the trust's settlors, beneficiaries, and trustees, and they personally guaranteed the loan to the
trust. When the trust defaulted, the lender sued the husband and wife on their guaranty to recover
the difference between the outstanding loan balance and the amount the lender received when it
nonjudicially foreclosed on the real property security for the loan. Both the trial and appellate
courts concluded the antideficiency statutes prevented the lender from obtaining a deficiency
judgment because the guaranty was a sham. (Id. at pp. 313–316.)

*5  Significantly, trust law at the time of the transaction made trustees personally liable for the
contracts they executed on the trust's behalf. Based on that law and the husband and wife's status
as the trust's settlors, beneficiaries, and trustees, the Torrey Pines court concluded: “There is a
significant identity between these individuals and their inter vivos trust during their lifetimes, such
that their trust should be deemed to be a ‘mere instrumentality’ [citation] through which they
operated, but which never served to remove them from the status of primary obligors. Accordingly,
they must be considered to be primary obligors along with their trust.” (Torrey Pines, supra, 231
Cal.App.3d at p. 321.)
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In contrast, we concluded in Talbott that a husband and wife who personally guaranteed a loan
to a trust they formed were true guarantors, rather than primary obligors, and therefore were not
entitled to the antideficiency law's protection: “Here, the trust arrangement provided the [husband
and wife] a significantly greater degree of separation than that in Torrey Pines. Although the
[husband and wife] are the settlors of the Trust, they are secondary, not primary, beneficiaries.
More importantly, [they] are not trustees of the Trust; instead, [they] used a limited liability
company as trustee, thus limiting their personal liability for the Trust's obligations. The [husband
and wife] became true guarantors because [their] trust arrangement ‘actually removed the[m] from
their status and obligations as debtors.’ [Citation.] Accordingly, we conclude the trial court did
not err in holding the protections of section 580a inapplicable in the present case.” (Talbott, supra,
164 Cal.App.4th at p. 153.)

In Valinda Builders, Inc. v. Bissner (1964) 230 Cal.App.2d 106 (Valinda Builders ), the appellate
court applied the foregoing standards to conclude a guaranty in a land purchase agreement was not
a true guaranty and therefore the antideficiency law prevented a deficiency judgment against the
purported guarantors. The borrowers were two individuals who purchased a large parcel of land to
develop as a residential subdivision. They paid a portion of the purchase price up front and agreed
to give the seller a promissory note and trust deed as security. The purchase agreement provided the
individuals guaranteed performance under the agreement and payment of the outstanding balance.
After entering into the purchase agreement, the individuals formed a corporation in which they
were the only stockholders, directors, and officers. They used that corporation to take title to the
property and to execute the promissory note and trust deed, although the agreement required the
individuals to do so. The seller sought a deficiency judgment against the two individuals based
on the guaranty when they defaulted on the loan and the real property security failed to cover the
outstanding balance. (Id. at pp. 107–108.) The trial court entered a deficiency judgment against
the two individuals based on the guaranty, but the Court of Appeal reversed. (Id. at pp. 112–113.)

The Valinda Builders court explained the individuals were the primary obligors under the purchase
agreement and were entitled to the antideficiency law's protections because the individuals
contracted with the seller in their own names and personally assumed the obligation to pay the
purchase price. The purchase agreement did not authorize them to form a corporation to take
title to the property or give the seller the required promissory note and trust deed. Moreover, the
individuals and the seller never agreed a corporation or anyone other than the individuals would
assume liability for the purchase price, and the seller never released the individuals from their
personal and primary liability for the purchase price. The appellate court therefore concluded the
corporation was a mere instrumentality the individuals used to conduct business and it did not
separate them from the liability they originally assumed as the primary obligors under the purchase
agreement. (Valinda Builders, supra, 230 Cal.App.2d at pp. 108–109.)
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*6  Roberts v. Graves (1969) 269 Cal.App.2d 410 (Roberts ), presented a factual scenario very
similar to Valinda Builders, but reached the opposite result. In Roberts, an individual purchased
a parcel of land for development and agreed to give the seller a promissory note and trust deed
as security. After entering into the agreement, the individual formed a corporation that took title
to the property and gave the seller the note and trust deed the agreement required. In doing so,
the individual signed the note as the corporation's officer and also individually as a guarantor.
When the corporation defaulted on the loan and the real property security proved insufficient to
cover the outstanding balance, the seller sought a deficiency judgment against the individual based
on his signature as a guarantor. The trial court found the antideficiency law did not apply to the
guaranty and entered a deficiency judgment against the individual. (Id. at pp. 412–414.) The Court
of Appeal affirmed. (Id. at p. 419.)

The Roberts court explained the individual was a true guarantor who could not claim protection
under the antideficiency law because the evidence showed the seller and the individual agreed to
modify the original purchase agreement to change the personal obligation to a corporate obligation.
This modification removed the individual from his status as the primary obligor on the purchase
agreement and made him a true guarantor when he signed the note individually as a guarantor. The
Roberts court concluded this legal separation of the primary obligation and the guaranty obligation
distinguished the case from Valinda Builders. (Roberts, supra, 269 Cal.App.2d at pp. 417–418.)

Finally, in River Bank, the Court of Appeal applied the foregoing standards to conclude triable
issues of material fact existed on a sham guaranty defense and defeated a lender's summary
judgment motion on its breach of guaranty claim. A developer sought a construction loan to
build an apartment complex on land he already owned. (River Bank, supra, 38 Cal.App.4th at pp.
1407–1408.) The developer intended to use his closely-held corporation as the borrower, but the
bank required the developer to form a new limited partnership to act as the borrower, with the
developer and his corporation guaranteeing the loan. The developer testified the bank insisted his
corporation could not be the borrower or the borrower's general partner so the bank could enforce
the corporation's guaranty. (Id. at pp. 1421–1422.) In making the loan, the bank never examined
the financial condition of the entity that served as the borrower's general partner, but rather relied
exclusively on the financial condition of the developer and his corporation because it considered
them the true borrowers. (Id. at p. 1423.) The court of appeal affirmed the trial court's conclusion
these facts created a triable issue on whether the guaranties were sham guaranties designed to
subvert the purpose of the antideficiency statutes. (Id. at p. 1420.)

The River Bank court explained the bank would have created sham guaranties if it required the
developer and his corporation to be general partners in the borrower. In that situation, the developer
and his corporation would have been primary obligors on the loans under the law governing limited
partnerships and therefore entitled to protection under the antideficiency law. (River Bank, supra,
38 Cal.App.4th at p. 1422.) Accordingly, the evidence showing the bank specifically structured
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the loan to require another layer of separation between the primary obligor on the loan, and the
developer and his corporation as guarantors, created a triable issue on whether the bank acted
to “subvert [ ] the purpose of the antideficiency laws ‘by making a related entity the debtor
while relegating the principal obligors to the position of guarantors.’ ” (Id. at p. 1423; see also
Union Bank v. Brummell (1969) 269 Cal.App.2d 836, 837–838 (Union Bank ) [antideficiency laws
prevented lender from obtaining deficiency judgment against individual guarantor based on loan
to corporation because lender required individual to act as guarantor rather than borrower to avoid
antideficiency laws].)

C. Defendants Failed to Establish Triable Issues on Their Sham Guaranty Defense
*7  To meet its initial burden on the motions, California B & T presented evidence showing
(1) Alliance made the loans to Cartwright Properties and Heritage Orcas; (2) Defendants signed
the guaranties promising to pay the outstanding loan balances if Cartwright Properties and
Heritage Orcas defaulted; (3) Cartwright Properties and Heritage Orcas defaulted on the loans; (4)
Defendants refused to pay the outstanding loan balances under the guaranties; (5) California B &
T acquired Alliance's assets, including the loans and guaranties; (6) California B & T nonjudicially
foreclosed on the real property security for the loans; and (7) the amount due and owing on the
loans after the nonjudicial foreclosure sales. Defendants do not dispute any of these facts and we
conclude California B & T met its initial burden on the summary adjudication motions.

Defendants attempted to create triable issues on both motions by arguing the guaranties they signed
were sham guaranties. According to Defendants, their relationships with Cartwright Properties
and Heritage Orcas made them primary obligors on the loans rather than true guarantees, and
therefore the antideficiency law applied to protect them from the deficiency judgments sought by
California B & T.

In the action on the loans to Cartwright Properties, Defendants submitted Smith's declaration to
show (1) Cartwright Properties was formed to acquire title to the real property that secured the
two loans it received; (2) Cartwright Properties had no business activities other than holding title
to that real property and the real property was its only asset; (3) Lawlor, Smith, and his wife were
Cartwright Properties' only members, managers, and owners; (4) before making the loans, Alliance
required extensive financial information from Lawlor, Smith, and his wife; and (5) Alliance relied
on that information in making the loans. Defendants' separate statement, however, failed to offer
any facts or evidence on Covenant Management Group's relationship to Cartwright Properties or
the loans.

In the action on the loan to Heritage Orcas, Defendants submitted Smith's declaration to show
(1) Heritage Orcas's “principal purpose” was to hold title to the real property security for the
loan; (2) Smith and Lawlor owned and controlled Covenant Management, which owned and
controlled Heritage Capital, which was Heritage Orcas's general partner; (3) the real property
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securing the loan was Heritage Orcas's “principal asset”; (4) before making the loan, Alliance
required extensive financial information from Lawlor and Smith; and (5) Alliance relied on that
information in making the loan.

The trial court, however, sustained California B & T's evidentiary objections to all the evidence
Defendants offered to establish these facts and Defendants do not challenge any of those
evidentiary rulings on appeal. Specifically, the trial court sustained evidentiary objections to
the portions of Smith's declarations offered to support each of the foregoing facts because his
testimony lacked foundation and was barred by the secondary evidence rule. The court also
found the evidence to be irrelevant and conclusory. Even if we assume the relevancy objection
should have been overruled and decide the matter on the merits rather than Defendants' failure

to allege their sham guaranty defense, 3  Defendants' failure to challenge the other evidentiary
rulings require us to exclude Defendants' evidence. Consequently, Defendants have no evidence to
create a triable issue on either motion. (State Dept. of Health Services v. Superior Court (2003) 31
Cal.4th 1026, 1035 [we review trial court ruling granting summary judgment based on all evidence
in the moving and opposing papers except evidence to which objections were sustained]; Guz v.
Bechtel National, Inc. (2000) 24 Cal.4th 317, 334 [same].) This failure to challenge the trial court's
evidentiary rulings provides an adequate and independent ground for affirming the trial court's
decision granting the motions.

3 The pleadings delimit the scope of the issues on a summary judgment motion. (Hutton v. Fidelity National Title Co. (2013) 213

Cal.App.4th 486, 493.) A party may not oppose a summary judgment motion based on a claim, theory, or defense that is not alleged

in the pleadings. (Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, 1253.) Evidence offered on an unpleaded claim, theory,

or defense is irrelevant because it is outside the scope of the pleadings. (Oakland Raiders v. National Football League (2005) 131

Cal.App.4th 621, 648–649.)

*8  Nonetheless, the result is the same if we consider Defendants' evidence because the facts
they identified in their separate statements fail to establish a triable issue on their sham guaranty
defense. To determine whether Defendants' guaranties are sham guaranties we must look to
the purpose and effect of the parties' agreement to determine whether the guaranties constitute
an attempt to circumvent the antideficiency law and recover deficiency judgments when those
judgments otherwise would be prohibited. (River Bank, supra, 38 Cal.App.4th at pp. 1422–
1423; Torrey Pines, supra, 231 Cal.App.3d at p. 320.) This requires us to examine whether the
legal relationship between the guarantor and the purported primary obligor truly separated the
guarantor from the principal underlying obligation, and whether the lender required or structured
the transaction in a manner designed to cast a primary obligor in the appearance of a guarantor.
(River Bank, at p. 1423 [“the legislative purpose of the antideficiency law may not be subverted
by attempting to separate the primary obligor's interest by making a related entity the debtor while
relegating the true principal obligors to the position of guarantors” (italics omitted) ]; Torrey Pines,
at p. 320.)
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Here, Defendants failed to offer any evidence that showed a unity of interest between them and
the primary obligors on the loans, Cartwright Properties and Heritage Orcas. In Torrey Pines,
there was no legal separation between the husband and wife guarantors and the trust that was
the primary obligor on the loan because the husband and wife also were the trust's trustees and
trust law made trustees personally liable for the contracts they executed on the trust's behalf.
(Torrey Pines, supra, 231 Cal.App.3d at p. 321.) In Valinda Builders, there was no legal separation
between the guarantors and the primary obligors because they were the same people. Indeed, the
individuals who guaranteed performance under the purchase agreement also were the individuals
who entered into the purchase agreement as the primary obligors. The individuals remained the
primary obligors even after they formed a corporation to perform their obligations because the
seller never authorized them to do so nor released them from their obligations as the primary
obligors. (Valinda Builders, supra, 230 Cal.App.2d at pp. 107–109; see also Roberts, supra, 269
Cal.App.2d at 412, 418 [where guarantor and primary obligor are the same person, there is no
legal separation between them unless and until the other contracting party agrees to substitute a
new person or entity as primary obligor].)

In contrast to the borrowers in Valinda Builders and Roberts, Defendants are not the primary
obligors on the loans because they did not enter into the business loan agreements or execute the
promissory notes with Alliance. Moreover, in contrast to Torrey Pines, Cartwright Properties's and
Heritage Orcas's legal status as a limited liability company and a limited partnership provide legal
separation between those entities as the primary obligors and Defendants as the guarantors. On
the Heritage Orcas loans, an additional layer of separation existed between Smith and Lawlor and
the primary obligors because there was both a limited partnership and a limited liability company
between them and the primary obligors.

Defendants suggest there was no legal separation between them, on the one hand, and Cartwright
Properties and Heritage Orcas, on the other, because Defendants owned and controlled those
entities, the “principal purpose” of those entities was to hold title to the real property security
for the loans, and the real property security was “the entities' principal asset.” These conclusory
statements, however, fail to establish there was no legal separation between those entities and
Defendants. Defendants presented no evidence to show these entities were not properly formed
or failed to observe the necessary formalities that usually protect their owners from corporate
liabilities.

Individuals may structure their own business dealings to limit their personal liability, but they
must accept the risks that accompany the benefits of incorporation. For example, in Talbott, the
husband and wife structured their trust to separate themselves from the trust's debts by making
their limited liability company the trustee. (Talbott, supra, 164 Cal.App.4th at pp. 150, 153.) That
structure separated them from personal liability on the loan to the trust, which made the trust
the primary obligor. But that separation also made them true guarantors when they personally
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guaranteed the trust's loan and they could not obtain protection from a deficiency judgment under
the antideficiency law. (Id. at p. 153.) The husband and wife offered no evidence to show the
lender required that structure, and therefore there was no basis to conclude the lender structured
the loan to subvert the antideficiency law.

*9  Here, Defendants failed to offer any evidence showing that Alliance, as California B & T's
predecessor in interest, requested, required, or otherwise had any involvement in selecting the
entities, or the form of the entities, that were the borrowers and primary obligors. Defendants
offered no evidence showing they were the primary obligors on the loans or that Alliance attempted
to separate Defendants' interests in the loans by making Cartwright Properties and Heritage Orcas
the borrowers while relegating Defendants to the position of guarantors. (See River Bank, supra,
38 Cal.App.4th at p. 1423; Torrey Pines, supra, 231 Cal.App.3d at p. 320.) In River Bank, the
evidence showed the bank required the developer to form a new entity to act as the borrower so the
developer and his corporation could be characterized as guarantors who were unprotected by the
antideficiency law. (River Bank, at pp. 1421–1423.) Similarly, in Union Bank, the lender required
the individual to use a corporation as the borrower so the individual could be characterized as a
guarantor who was unshielded by the antideficiency law. (Union Bank, supra, 269 Cal.App.2d at
pp. 837–838.) Without some evidence to show Alliance had a role in structuring the transactions to
make Defendants appear as guarantors rather than primary obligors, this case is indistinguishable
from Talbott. Indeed, without that evidence, the record shows Defendants formed Cartwright
Properties and Heritage Orcas to protect themselves from those entities' liabilities. In now arguing
we should disregard the legal separation those entities provided, Defendants seek to obtain the
benefits of a course of action they did not follow.

Defendants also contend Cartwright Properties and Heritage Orcas were formed to hold title to the
real property security for the loans and that shows they were formed to make Defendants appear
as guarantors rather than primary obligors. We disagree. Without evidence showing Alliance
had some role in the formation of Cartwright Properties and Heritage Orcas, there is no basis
for the conclusion those entities were designed to conceal Defendants' status as the primary
obligors. Moreover, the evidence suggests Defendants formed Cartwright Properties and Heritage
Orcas for their own purposes independent of the loans. Indeed, Defendants formed Cartwright
Properties eight months before the first loan and over two and one-half years before the second
loan. Defendants offer no evidence on when Heritage Orcas was formed.

Defendants next contend that Alliance's demand they submit extensive information about their
financial resources before it would issue the loans shows Alliance relied on Defendants as the
primary obligors. Not so. There is nothing unusual about a bank asking for financial information
from a person or entity that is guaranteeing a loan. Defendants offer no evidence to show Alliance
did not also require financial information regarding Cartwright Properties and Heritage Orcas. In
River Bank, the Court of Appeal noted the bank required extensive financial information from the
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guarantors, but it also noted the bank did not require any financial information from the entity
that was acting as the borrower. This was significant because the bank required the guarantors to
form the entity that served as the borrower, which supported the conclusion the bank considered
the guarantors as the primary obligors and therefore attempted to circumvent the antideficiency
law. (River Bank, supra, 38 Cal.App.4th at p. 1423.) As explained above, there is no evidence to
support that conclusion here.

Finally, Defendants contend that whether they are true guarantors rather the disguised primary
obligors is a question of fact that cannot be decided on summary judgment. Their status as true
guarantors is generally a question of fact (River Bank, supra, 38 Cal.App.4th at p. 1422), but
that does not change the outcome here because Defendants failed to present sufficient evidence
to create a triable issue. Indeed, assuming all of the evidence Defendants submitted is true, there
is still insufficient evidence to allow a reasonable trier of fact to find Defendants executed sham
guaranties. (See Dollinger, supra, 199 Cal.App.4th at p. 1144 [“ ‘There is a triable issue of material
fact if, and only if, the evidence would allow a reasonable trier of fact to find the underlying fact
in favor of the party opposing the motion in accordance with the applicable standard of proof’ ”].)

III

DISPOSITION

*10  The judgments are affirmed. California B & T shall recover its costs on appeal.

WE CONCUR:

RYLAARSDAM, ACTING P.J.

BEDSWORTH, J.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Redevelopment Agency Bills 

 

 As noted at the CLTA Legislative Committee Meeting, 03/28/13 

 Bolded items have been newly added to the list. 

 

Assembly Bills    

AB 164 Infrastructure financing. (Chaptered) 

AB 229 Local government: infrastructure and revitalization financing 

 districts. 

AB 243 Local government: infrastructure and revitalization financing 

 districts. 

AB 471 Local government: redevelopment: successor agencies 

 to redevelopment programs. 

AB 495 Local government: redevelopment: successor agencies 

 to redevelopment programs. 

AB 564 Community redevelopment: successor agencies. (Vetoed) 

AB 662 Local government: infrastructure financing districts. (Vetoed) 

AB 690 Jobs and infrastructure financing districts: voter 

 approval. 

AB 750 Economic development: cities. 

AB 981 Redevelopment dissolution. 

AB 1080 Community Revitalization and Investment Authorities. 

AB 1207 Community development. 

AB 1229 Land use: zoning regulations. (Vetoed) 

AB 1320 Redevelopment: successor agencies. 

 

 

Senate Bills 

SB 1 Sustainable Communities Investment Authority. 

SB 33 Infrastructure financing districts: voter approval: 

 repeal. 

SB 341 Redevelopment. (Chaptered) 

SB 409 Disaster recovery project areas: enforceable 

 obligations. 

SB 470 Community Development: economic opportunity. 

 (Chaptered) 

SB 513 Local development. (Chaptered) 

SB 684 Advertising displays: redevelopment agency project 

 areas. (Chaptered) 

SB 692 Local government: community facilities districts. 

 (Chaptered) 
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Redevelopment wind-down a litigation battlefield with potential 

budget hit to state 

By Jim Miller 

jmiller@sacbee.com 

Published: Monday, Jan. 20, 2014 - 8:22 pm 

 

The unwinding of California’s former anti-blight program has become a grinding courtroom 

fight involving more than 100 active lawsuits, with the state in recent weeks suffering legal 

setbacks that ultimately could cost it billions. 

In the budget proposal he unveiled earlier this month, Gov. Jerry Brown warned that the state 

faces a hit of more than $3 billion if courts uphold rulings against parts of laws that eliminated 

the decades-old program known as redevelopment. 

A December ruling puts in doubt the state’s ability to take a jurisdiction’s sales tax revenue if it 

refuses to shift former redevelopment money. Another ruling last month would shield any 

redevelopment money transfers that took place before the June 2011 law dissolving the program 

took effect.  

The complex legal fights underscore that, two years after the California Supreme Court upheld 

the main state law eliminating redevelopment, the dissolution process is as contentious as ever. 

Some cases are destined for appellate courts or higher. Local governments, meanwhile, continue 

to invoke Proposition 22, the November 2010 initiative that enshrined local revenue protections 

in the state constitution but failed to prevent redevelopment’s elimination. 

“It’s not every day that you shut down a $5 billion industry overnight, an industry that has tens 

of thousands of existing contracts,” said Brent Hawkins, a municipal law attorney who has 

worked on some of the cases. Adding to the turmoil, he said, is that the legislation eliminating 

redevelopment “was poorly conceived and poorly drafted.” 

The Brown administration defends the law. Many differences of opinion between the state and 

local governments over settling the affairs of former redevelopment agencies have been resolved 

without litigation. But they warn that the general fund will suffer if some of the lawsuits 

ultimately go against the state. 

“There are a number of different pressures beyond the state’s control that could move the state in 

the wrong direction,” Department of Finance spokesman H.D. Palmer said. 

Created after World War II, redevelopment became a popular way for local governments to pay 

for projects ranging from revitalizing downtowns to sewer systems. Supporters called it a crucial 

way to improve communities without raising taxes. Critics, though, said the program 

increasingly became a slush fund for sweetheart development deals, while hurting the state’s 

bottom line. 
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By the time redevelopment shut down Feb. 1, 2012, there were almost 400 active redevelopment 

agencies with more than $30 billion in debt. Local oversight boards, Brown’s Department of 

Finance and Controller John Chiang have overseen the process. 

Redevelopment’s dissolution sent $1.8 billion in previous program money to cities, counties and 

special districts through June 2013, with another $1.3 billion estimated through June 2015. In 

addition, schools will have received an estimated $4 billion in redirected redevelopment money 

through June 2015, and an estimated $1 billion in future years. That money reduces the state’s 

obligation toward the state’s school-funding guarantee. 

“I think it’s amazing that we got as much out of redevelopment elimination as we did, so this is 

part of the cleanup. Nothing gets done in one day or one year. So there are some issues,” Brown 

said Friday in San Francisco. “So, yeah, there are lawsuits. Every year there’s 10,000 more 

lawyers, and they’ve got to find something to do.” 

There have been almost 180 redevelopment lawsuits, virtually all of them filed in Sacramento, 

according to a Department of Finance court filing. Most stem from disagreements between the 

Department of Finance and a city or county about specific expenses by the former agencies. 

“It’s certainly legislation that has led to many lawsuits,” said William H. Ihrke, a Costa Mesa 

attorney involved with several of the cases. “The state has won some and the state has lost some. 

Billions of dollars are at stake.” 

A handful of lawsuits potentially have more far-reaching impacts. Ihrke is working on a lawsuit 

by the city of Cerritos that contends that the 2011 law should have required a two-thirds vote of 

the Legislature because it reallocates property tax revenue. That case is in appellate court. 

In another case, the League of California Cities sued the state over a 2012 law meant to clear up 

parts of the 2011 law. The 2012 law allows the state to withhold sales and use tax money and 

property tax revenue as leverage against cities and counties that don’t comply with state 

directives to shift redevelopment money to schools and other local agencies. 

The state said the penalties only “come into play on a case-by-case basis and only after a 

successor agency chooses not to follow the law.” 

But in a Dec. 9 decision, Sacramento Superior Court Judge Michael P. Kenny wrote that the 

sales tax withholding violates Proposition 22. The initiative, he said, includes no language “that 

suggests that the votes intended to permit the Legislature to interfere with the revenues of even 

one or a few local governments, even those that could be described as wrongdoers.” 

In a third case, the cities of Brentwood and Foster City challenge a central part of the 2011 law: 

that the state can “claw back” money transferred by redevelopment agencies to their sponsoring 

cities or counties from Jan. 1, 2011, through Jan. 31, 2012. State officials contend that agencies 

shifted their assets to try to protect them from the state. Local officials acknowledge that some 

transfers were bogus, but contend that many were legitimate, such as paying off loans by a 

sponsoring city. 

http://topics.sacbee.com/John+Chiang/
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In the Brentwood suit, Judge Allen Sumner wrote in a tentative ruling Dec. 6 that the provision 

of the law appears to violate Proposition 22. 

About $15 million is at stake in the Brentwood case. But if Sumner’s ruling is upheld, 

jurisdictions around the state will seek to take advantage of it, according to a state filing Jan. 7. 

An estimated 150 jurisdictions made similar transfers, totaling $3.4 billion, and many likely will 

try to get the money back if the decision is upheld, according to the filing. “The issue before this 

court is a significant one with broad implications,” it reads.  



1

R. Therien

From: Roger Therien [rtherien@oldrepublictitle.com]
Sent: Saturday, November 02, 2013 4:26 PM
To: roger@westregion.com
Subject: FW: Title Forms Section

From: Roger Therien  
Sent: Saturday, November 02, 2013 4:26 PM 
To: 'Rusky, Ed'; rcavalla@stewart.com; Hammann, Paul 
Subject: RE: Title Forms Section 

Ed, 
I have noted this as a potential agenda item for the February F&P meeting. In the meantime, I would 
like to get more clarity on the problem you see. I have not dealt with "mixed" foreclosures involving 
real property and personal propery and/or fixtures, and I have not done any research on this. But 
since I was vaguely aware that the Commercial and Civil Codes have provisions regarding "mixed" 
security, I quickly checked a few code sections. 
  
CCC 9502(c) provides that a mortgage can also serve as a fixture filing. CCC 9604 provides for 
foreclosing where an obligation is secured by "a security interest in personal property or fixtures is 
also secured by an interest in real property". CC 2924f(b)(9) provides in part "If the sale of the 
property is to be a unified sale as provided in subparagraph (B) of paragraph (1) of subdivision (a) of 
Section 9604 of the Commercial Code, the notice of sale shall also contain a description of the 
personal property or fixtures to be sold." 
  
Anyway, let's discuss this further after I return from my business travels after next week. For some 
reason, I have been traveling a lot lately. In fact, I will not be at the F&P meeting, although I will 
prepare the agenda. I look forward to discussing this further. 
  
Roger Therien 
Old Republic National Title Insurance Company 
California Agency Manager 
Vice President 
101 N. Brand Blvd., 14th Floor 
Glendale, CA  91203 
Cell: 909-802-0157 
Email: rtherien@oldrepublictitle.com 
  
This e-mail message is privileged and confidential. If you are not the intended recipient please delete the message and notify the 
sender. Any views or opinions presented are solely those of the author. 
  
 

From: Rusky, Ed [mailto:erusky@firstam.com]  
Sent: Thursday, October 31, 2013 7:27 AM 
To: Roger Therien; rcavalla@stewart.com; Hammann, Paul 
Subject: Title Forms Section 

I know this is late in the agenda game, but it occurs to me that if we have time, this might be worth mentioning.  
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I have attached excerpts from three deeds of trust that we have encountered in the recent past. They all purport to 
grant personal property, in addition to real property, to the trustee “in trust with power of sale”  The first two of the 
three purport to grant to both trustee and beneficiary, “in trust with power of sale” both real and personal property.  It 
appears that the drafters felt this was an appropriate way to create a real property security instrument and a personal 
property security instrument in one document.   
 
The question worth looking at is whether or not this has any effect on our insurance of validity and enforceability of the 
deed of trust. I personally think that this drafting is poor and may even be fatal with respect to the personal property 
encumbrance. I also worry that a conveyance to the beneficiary, particularly in California (which is a title not a lien state) 
may be troubling in a foreclosure, trustee’s deed, or reconveyance circumstance, perhaps even fatal.  
 
I find that this is becoming more and more common; I felt the committee should at least take a look it. 
 
e 
 
 
 
 
 
Edward S. Rusky 
Vice President 
Senior National Underwriting Counsel 
Senior Division Counsel, NCS SWD 

 
First American Title Insurance Company 
100 Spear Street, Suite 1600, San Francisco, CA 94105  
Direct: 415/ 837-2272 
Mobile: 415/ 310-0746 
Remote Direct: 415/ 888-2149 
Fax: 415/ 398-1750 
Email: erusky@firstam.com  
 
A member of the First American Financial Corporation 
family of companies  | NYSE: FAF 
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APN’s: 125-27-313-367; 125-27-314-373 

PREPARED FOR OR BY AND UPON 
RECORDATION RETURN TO: 
 
OneWest Bank, FSB 
888 East Walnut Street 
Pasadena, California 91101 
 
Mail Tax Statements to: 
OneWest Bank, FSB 
888 East Walnut Street 
Pasadena, California 91101 
 
 (Space Above For Recorder's Use) 

Loan No. [___________] 

EAGLE CREST LL, LLC, as grantor 
to 

[FIRST AMERICAN TITLE INSURANCE COMPANY], as trustee 
  

for the benefit of 

ONEWEST BANK, FSB, as beneficiary 
  

DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, SECURITY 
AGREEMENT AND FIXTURE FILING 

  

THIS DEED OF TRUST SECURES A VARIABLE RATE 
PROMISSORY NOTE WHICH BEARS INTEREST AT RATES 
WHICH VARY AS MORE PARTICULARLY SET FORTH IN THE 
PROMISSORY NOTE. 
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THIS DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, SECURITY 
AGREEMENT AND FIXTURE FILING (this “Security Instrument”) is made as of [  ], 
2013 by EAGLE CREST LL, LLC, a Delaware limited liability company, having its principal 
place of business at c/o Investcorp International Realty, 280 Park Avenue, New York, 10017, as 
grantor (together with its permitted successors and assigns, “Borrower”) to [First American 
Title Insurance Company], having an address at [1 First American Way, Santa Ana, CA 92707], 
as trustee (together with its permitted successors and assigns, “Trustee”) for the benefit of 
ONEWEST BANK, FSB, a national banking association, with a mailing address at 888 East 
Walnut Street, Pasadena, California 91101, as beneficiary (together with its permitted successors 
and assigns, “Lender”).  All capitalized terms not defined herein shall have the respective 
meanings set forth in the Loan Agreement (defined below). 

RECITALS: 

This Security Instrument is given to Lender to secure a certain loan (the “Loan”) 
advanced pursuant to a certain loan agreement between Borrower and Lender (as the same may 
have been or may be amended, restated, replaced, supplemented or otherwise Modified from 
time to time, the “Loan Agreement”), which such Loan is evidenced by, among other things, a 
certain Promissory Note executed in connection with the Loan Agreement (together with all 
Modifications thereof, whether one or more being hereinafter collectively referred to as the 
“Note”);   

Borrower desires to secure the payment of the outstanding principal amount set forth in, 
and evidenced by, the Loan Agreement and the Note together with all interest accrued and 
unpaid thereon and all other sums due to Lender in respect of the Loan under the Note, the Loan 
Agreement, this Security Instrument or any of the other Loan Documents (defined below)(but 
expressly excluding any obligations owed under any guaranty or environmental indemnity 
executed by any party in connection with the Loan) (collectively, the “Debt”) and the 
performance of all of the obligations due under the Note, the Loan Agreement and all other 
documents, agreements and certificates executed and/or delivered in connection with the Loan 
(as the same may Modified from time to time, collectively, the “Loan Documents”); and  

This Security Instrument is given pursuant to the Loan Agreement, and payment, 
fulfillment, and performance of the obligations due thereunder and under the other Loan 
Documents are secured hereby in accordance with the terms hereof. 

Article 1  –  GRANTS OF SECURITY 

Section 1.1. Property Mortgaged.  Borrower does hereby irrevocably mortgage, grant, 
bargain, sell, pledge, assign, warrant, transfer and convey with power of sale, and grant a 
security interest, to Trustee, its successors and assigns, in trust, for the benefit of Lender and 
its permitted successors and assigns in and to the following property, rights, interests and estates 
now owned, or hereafter acquired by Borrower (collectively, the “Property”): 

erusky
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(a) Land.  The real property described in Exhibit A attached hereto and made a part 
hereof (collectively, the “Land”); 

(b) Additional Land.  All additional lands, estates and development rights hereafter 
acquired by Borrower for use in connection with the Land and the development of the Land and 
all additional lands and estates therein which may, from time to time, by supplemental mortgage 
or otherwise be expressly made subject to the lien of this Security Instrument; 

(c) Improvements.  The buildings, structures, fixtures, additions, enlargements, 
extensions, modifications, repairs, replacements and improvements now or hereafter erected or 
located on the Land (collectively, the “Improvements”); 

(d) Easements.  All easements, rights-of-way or use, rights, strips and gores of land, 
streets, ways, alleys, passages, sewer rights, water, water courses, water rights and powers, air 
rights and development rights, and all estates, rights, titles, interests, privileges, liberties, 
servitudes, tenements, hereditaments and appurtenances of any nature whatsoever, in any way 
now or hereafter belonging, relating or pertaining to the Land and the Improvements, and the 
reversions and remainders, and all land lying in the bed of any street, road or avenue, opened or 
proposed, in front of or adjoining the Land, to the center line thereof and all the estates, rights, 
titles, interests, property, possession, claim and demand whatsoever, both at law and in equity, of 
Borrower of, in and to the Land and the Improvements, and every part and parcel thereof, with 
the appurtenances thereto; 

(e) Fixtures and Personal Property.  All machinery, equipment, fixtures (including, 
but not limited to, all heating, air conditioning, plumbing, lighting, communications and elevator 
fixtures), furniture, software used in or to operate any of the foregoing and other property of 
every kind and nature whatsoever owned by Borrower, or in which Borrower has or shall have 
an interest, now or hereafter located upon the Land and the Improvements, or appurtenant 
thereto, and usable in connection with the present or future operation and occupancy of the Land 
and the Improvements and all building equipment, materials and supplies of any nature 
whatsoever owned by Borrower, or in which Borrower has or shall have an interest, now or 
hereafter located upon the Land and the Improvements, or appurtenant thereto, or usable in 
connection with the present or future operation and occupancy of the Land and the 
Improvements (collectively, the “Personal Property”), and the right, title and interest of 
Borrower in and to any of the Personal Property which may be subject to any security interests, 
as defined in the Uniform Commercial Code, as adopted and enacted by the state or states where 
any of the Property is located (the “Uniform Commercial Code”), and all proceeds and 
products of the above.  Any personal property of Other Tenants, as defined in the Loan 
Agreement, is not intended to be included in the Personal Property or otherwise included in the 
Property; 

(f) Leases and Rents.  All leases, subleases, subsubleases, lettings, licenses, 
concessions or other agreements (whether written or oral) pursuant to which any Person is 
granted a possessory interest in, or right to use or occupy all or any portion of the Land and the 
Improvements, and every Modification, amendment or other agreement relating to such leases, 
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subleases, subsubleases, or other agreements entered into in connection with such leases, 
subleases, subsubleases, or other agreements and every guarantee of the performance and 
observance of the covenants, conditions and agreements to be performed and observed by the 
other party thereto, heretofore or hereafter entered into, whether before or after the filing by or 
against Borrower of any petition for relief under any Creditors Rights Laws (collectively, the 
“Leases”) and all right, title and interest of Borrower, its successors and assigns therein and 
thereunder, including, without limitation, cash or securities deposited thereunder to secure the 
performance by the lessees of their obligations thereunder and all rents, additional rents, rent 
equivalents, moneys payable as damages or in lieu of rent or rent equivalents, royalties 
(including, without limitation, all oil and gas or other mineral royalties and bonuses), income, 
receivables, receipts, revenues, deposits (including, without limitation, security, utility and other 
deposits), accounts, cash, issues, profits, charges for services rendered, and other consideration 
of whatever form or nature received by or paid to or for the account of or benefit of Borrower or 
its agents, employees, and lessees (including the Master Tenant) from any and all sources arising 
from or attributable to the Property, including, all receivables, customer obligations, installment 
payment obligations and other obligations now existing or hereafter arising or created out of the 
sale, lease, sublease, license, concession or other grant of the right of the use and occupancy of 
property or rendering of services by Borrower, Master Tenant and proceeds, if any, from 
business interruption or other loss of income insurance whether paid or accruing before or after 
the filing by or against Borrower of any petition for relief under any Creditors Rights Laws 
(collectively, the “Rents”) and all proceeds from the sale or other disposition of the Leases and 
the right to receive and apply the Rents to the payment of the Debt; 

(g) Insurance Proceeds.  All insurance proceeds in respect of the Property under any 
insurance policies covering the Property, including, without limitation, the right to receive and 
apply the proceeds of any insurance, judgments, or settlements made in lieu thereof, for damage 
to the Property (collectively, the “Insurance Proceeds”); 

(h) Condemnation Awards.  Subject to the terms of the Loan Agreement, all 
condemnation awards, including interest thereon, which may heretofore and hereafter be made 
with respect to the Property by reason of any taking or condemnation, whether from the exercise 
of the right of eminent domain (including, but not limited to, any transfer made in lieu of or in 
anticipation of the exercise of the right), or for a change of grade, or for any other injury to or 
decrease in the value of the Property (collectively, the “Awards”); 

(i) Tax Certiorari.  All refunds, rebates or credits in connection with reduction in real 
estate taxes and assessments charged against the Property as a result of tax certiorari or any 
applications or proceedings for reduction; provided, however, if no Event of Default then exists, 
Borrower shall have the sole right, subject to the terms of the Loan Agreement, to deal with any 
such claims, applications or proceedings; 

(j) Rights.  The right, in the name and on behalf of Borrower, during the continuance 
of an Event of Default, to appear in and defend any action or proceeding brought with respect to 
the Property and to commence any action or proceeding to protect the interest of Lender in the 



 

 

 -5-  
 

LA\3348650.6 

Property, provided that the foregoing shall not restrict Borrower from exercising such rights 
subject to the terms of the Loan Agreement; 

(k) Agreements.  All agreements, contracts, certificates, instruments, permits, 
licenses, plans, specifications and other documents, now or hereafter entered into, and all rights 
therein and thereto, respecting or pertaining to the use, occupation, construction, management or 
operation of the Land and any part thereof and any Improvements or any business or activity 
conducted on the Land and any part thereof and all right, title and interest of Borrower therein 
and thereunder, including, without limitation, the right, at any time during any Event of Default 
hereunder, to receive and collect any sums payable to Borrower thereunder; 

(l) Intangibles.  To the extent assignable, all tradenames, trademarks, servicemarks, 
logos, copyrights, goodwill, books and records and all other general intangibles relating to or 
used in connection with the operation of the Property; 

(m) Accounts.  All reserves, escrows and deposit accounts maintained by Borrower 
with respect to the Property, including without limitation, the Accounts and all cash, checks, 
drafts, certificates, securities, investment property, financial assets, instruments and other 
property held therein from time to time and all proceeds, products, distributions or dividends or 
substitutions thereon and thereof; 

(n) Interest Rate Protection Agreement.  The Interest Rate Protection Agreement, 
including, but not limited to, all “accounts”, “chattel paper”, “general intangibles” and 
“investment property” (as such terms are defined in the Uniform Commercial Code as from time 
to time in effect) constituting or relating to the foregoing; and all products and proceeds of any of 
the foregoing; 

(o) Proceeds.  All proceeds of any of the foregoing items set forth in subsections (a) 
through (n) including, without limitation, Insurance Proceeds and Awards, into cash or 
liquidation claims; and 

(p) Other Rights.  Any and all other rights of Borrower in and to the items set forth in 
subsections (a) through (o) above. 

Section 1.2. ASSIGNMENT OF RENTS.  Borrower hereby absolutely and unconditionally 
assigns to Lender all of Borrower’s right, title and interest in and to all current and future Leases 
and Rents; it being intended by Borrower that this assignment constitutes a present, absolute 
assignment and not an assignment for additional security only.  Nevertheless, subject to the terms 
of the Loan Agreement and Section 8.1(h) of this Security Instrument, Lender grants to Borrower 
a revocable license (revocable at any time during the continuance of an Event of Default upon 
delivery by Lender to Borrower of a written notice thereof, provided such revocation shall be 
effective only while an Event of Default has occurred and is continuing) to (i) collect, receive, 
use and enjoy the Rents, and (ii) enforce the terms of the Leases.  Without limiting the foregoing, 
Borrower hereby absolutely and unconditionally assigns to Lender all of Borrower’s right, title 
and interest in and any Space Leases, and Rents related thereto, entered into by Master Tenant 
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subsequent to the date of this Security Instrument, including any and all right, title, and interest 
of Borrower under that certain [describe new Assignment of Leases between Borrower and 
Master Tenant].  Such assignment shall be subject to the terms of the revocable license as 
otherwise provided for in this Section 1.2. 

Section 1.3. SECURITY AGREEMENT.  This Security Instrument is both a real property 
mortgage and a “security agreement” within the meaning of the Uniform Commercial Code.  The 
Property includes both real and personal property and all other rights and interests, whether 
tangible or intangible in nature, of Borrower in the Property.  By executing and delivering this 
Security Instrument, Borrower hereby grants to Lender, as security for the Obligations 
(hereinafter defined), a security interest in the Property to the full extent that the Property may be 
subject to the Uniform Commercial Code. 

Section 1.4. FIXTURE FILING.  Certain of the Property is or will become “fixtures” (as 
that term is defined in the Uniform Commercial Code) on the Land, and this Security Instrument, 
upon being filed for record in the real estate records of the county wherein such fixtures are 
situated, shall operate also as a financing statement filed as a fixture filing in accordance with the 
applicable provisions of said Uniform Commercial Code upon such of the Property that is or 
may become fixtures. 

Section 1.5. CONDITIONS TO GRANT.  TO HAVE AND TO HOLD the above granted 
and described Property unto Trustee and to the use and benefit of Lender and Trustee and their 
successors and assigns, forever; IN TRUST, WITH POWER OF SALE, to secure payment to 
Lender of the Debt at the time and in the manner provided for its payment in the Note and 
the Loan Agreement. 

Section 1.6.    RECONVEYANCE OF SECURITY INSTRUMENT .  In the event that the Debt has 
been irrevocably, unconditionally and indefeasibly paid in full as and when the same shall 
become due and payable, and all other Obligations (other than contingent obligations which are 
expressly intended by their terms to survive repayment of the Debt) have been fully performed, 
then this Security Instrument shall be promptly reconveyed by Lender, at the sole cost and 
expense of Borrower and pursuant to reconveyance documents in form and substance reasonably 
acceptable to Lender.  

Article 2 – DEBT AND OBLIGATIONS SECURED 

Section 2.1. DEBT.  This Security Instrument and the grants, assignments and transfers 
made in Article 1 are given for the purpose of securing the Debt, expressly excluding that portion 
of the Debt which constitutes obligations under (a) that certain Environmental Indemnity 
Agreement and that certain Guaranty of Recourse Obligations executed in connection herewith 
by Guarantor (the “Excluded Obligations”). 

Section 2.2. OTHER OBLIGATIONS.  This Security Instrument and the grants, 
assignments and transfers made in Article 1 are also given for the purpose of securing the 
performance of the following (but in all cases, and notwithstanding anything to the contrary 
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RECORDING REQUESTED BY AND 
WHEN RECORDED MAIL TO: 
 
Kelley Drye & Warren LLP 
200 Kimball Drive 
Parsippany, New Jersey 07054 
Attention: Paul A. Keenan, Esq. 

              
Space Above This Line for Recorder’s Use Loan No. 374-0526 

 

[LEASEHOLD] DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, 
SECURITY AGREEMENT AND FIXTURE FILING 

by 

_________________________, 
a _________________________ 

(as trustor) 

to 

[________________] 

(as trustee) 

for the benefit of 

NEW YORK LIFE INSURANCE COMPANY, 
a New York mutual insurance company 

(as beneficiary) 

Dated: As of October 31, 2013 

Location: _________________________ 
_________________________ 
_________________, California 
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[LEASEHOLD] DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, 
SECURITY AGREEMENT AND FIXTURE FILING 

THIS [LEASEHOLD] DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, 
SECURITY AGREEMENT AND FIXTURE FILING (this “Security Instrument”), dated as of 
October 31, 2013, is made by [_______________, a _______________], having an address of 
c/o Equity Residential, Two North Riverside Plaza, Suite 400, Chicago, Illinois 60606 
(“Borrower”), as trustor, to [________________ , having an address 
at _______________________,] as trustee (“Trustee”) for the benefit of NEW YORK LIFE 
INSURANCE COMPANY, a New York mutual insurance company, having an address of 51 
Madison Avenue, New York, New York 10010-1603 (together with its successors and assigns, 
“Lender”), as beneficiary. 

RECITALS 

A. Lender, Borrower and certain Affiliates of Borrower are parties to a Loan 
Agreement dated of even date herewith (said Loan Agreement, as modified and supplemented 
and in effect from time to time, the “Loan Agreement”), which Loan Agreement provides for a 
loan in the original principal amount of $251,650,060.00 (the “Loan”) to be made by Lender to 
Borrower and such Affiliates of Borrower. 

B. Pursuant to that certain Guaranty of Payment and Performance dated of even date 
herewith (said Guaranty of Payment and Performance, as modified and supplemented and in 
effect from time to time, the “Guaranty”), Borrower has also guaranteed the full and punctual 
payment and performance of a loan in the original principal amount of  $256,733,902.00 to be 
made by Lender to other Affiliates of Borrower. 

C. It is a condition to the obligation of Lender to extend credit to Borrower and the 
Affiliates of Borrower referenced above that Borrower execute and deliver this Security 
Instrument. 

GRANT 

NOW, THEREFORE, in consideration of the making of the Loan by Lender to Borrower 
and the covenants, agreements, representations and warranties set forth in the Loan Documents 
and the Guaranty, and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged and for the purpose of securing the payment and performance of 
the following (collectively, the “Secured Obligations”):  (a) all principal (including, without 
limitation, any advance to Borrower now or hereafter made), interest thereon and all other sums 
due and/or payable, and all obligations owing by Borrower, under any Loan Document and 
amendments, modifications, extensions, substitutions, exchanges and renewals thereof (each of 
which shall enjoy the same priority as the advance made on the Closing Date as evidenced by the 
Note); (b) all covenants, agreements and other obligations of Borrower under the Loan 
Documents; and (c) all covenants, agreements and other obligations of Borrower under the 
Guaranty (the “Guaranteed Obligations”): 
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Borrower hereby irrevocably grants, bargains, sells, releases, conveys, warrants, assigns, 
grants, transfers, mortgages, pledges, sets over and confirms unto Lender and Trustee, their 
respective successors and assigns, to have and to hold forever for the security and benefit of 
Lender and its successors and assigns, IN TRUST, WITH POWER OF SALE, to secure payment 
to Lender of the Indebtedness and the Guaranteed Obligations at the time and in the manner 
provided for its payment in the Note, the Guaranty and the Loan Agreement, all of Borrower’s 
right, title and interest in and to the following property, rights, interests and estates, now existing 
or hereafter coming into existence (the property, rights, interests and estates hereinafter described 
are collectively referred to herein as the “Property”):  (i) [all the land located in the County and 
State, as more particularly described on such Exhibit A (the “Land”)] [Santa Clara: that certain 
ground lease dated December 1, 1997 between Hope Rehabilitation Services, a California non-
profit corporation, as lessor (together with any future owner(s) of the lessor’s interest in the 
Ground Lease, “Ground Lessor”) and Hope Drive Associates, a California limited partnership, as 
lessee, a Memorandum of which was recorded on March 29, 1999 as Document #14727127 in 
the office of the Santa Clara County Recorder (the “Ground Lease”), as assigned to Borrower, 
and the leasehold estate created pursuant to the Ground Lease (the “Leasehold Estate”) in the 
real property described therein and set forth in Exhibit A attached hereto (the “Land”), including 
all assignments, modifications, extensions and renewals of the Ground Lease and all credits, 
deposits, options, proceeds, privileges and rights of Borrower as tenant under the Ground Lease, 
including, but not limited to, the right, if any, to renew or extend the Ground Lease for a 
succeeding term or terms, and also including all the right, title, claim or demand whatsoever of 
Borrower either in law or in equity, in possession or expectancy, of, in and to Borrower’s right, 
as tenant under the Ground Lease, to elect under Section 365(h)(1) of Title 11 U.S.C.A. § 101 et 
seq. and the regulations adopted and promulgated thereto (as the same may be amended from 
time to time, the “Bankruptcy Code”) to terminate or treat the Ground Lease as terminated or to 
consent to the transfer of the Ground Lessor’s interest in the Prime Ground Lease and the 
Improvements free and clear of the Ground Lease under Section 363 of the Bankruptcy Code in 
the event (i) of the bankruptcy, reorganization or insolvency of the Ground Lessor, and (ii) (A) 
the rejection of the Ground Lease by such Ground Lessor, as debtor in possession, or by a trustee 
for such Ground Lessor, pursuant to Section 365 of the Bankruptcy Code or (B) any attempt by 
such Ground Lessor, as debtor in possession, or by a trustee for such Ground Lessor, to transfer 
such Ground Lessor’s interest in the Prime Ground Lease and the Improvements under Section 
363 of the Bankruptcy Code], (ii) the Accounts, (iii) the Account Collateral, (iv) the Appurtenant 
Rights, (v) the Contracts, (vi) the Equipment, (vii) the Improvements, (viii) the Instruments, (ix) 
the Inventory, (x) the General Intangibles, (xi) the Leases, (xii) the Permits (to the fullest extent 
assignable), (xiii) the Rents, (xiv) the Proceeds, (xv) the Chattel Paper (including Electronic 
Chattel Paper and Tangible Chattel Paper), Commercial Tort Claims, Deposit Accounts, 
Documents, Goods, Investment Property, Letter of Credit Rights, Payment Intangibles and 
Supporting Obligations (as all such terms in this clause (xv) are defined in the UCC) and (xvi) all 
proceeds of the foregoing and any and all other rights of Borrower in and to the items set forth in 
clauses (i) through (xv) above, all whether now owned or hereafter acquired, and all other 
property which is or hereafter may become subject to a Lien in favor of Lender pursuant to any 
Loan Document. 

TO HAVE AND TO HOLD the Property and all parts thereof unto and to the use and 
benefit of Lender, Trustee, and for their successors and assigns forever; 
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IN TRUST, WITH POWER OF SALE, to secure payment to Lender of the Debt at the 
time and in the manner provided for its payment in the Note, the Guaranty, the Loan Agreement, 
and in this Security Instrument. 

PROVIDED, HOWEVER, that these presents are upon the express condition that, if 
Borrower shall pay or cause to be paid to Lender all sums due Lender with respect to the Loan 
under the Loan Documents and the Guaranty, then this Security Instrument, and all the 
properties, interests, and rights hereby granted, bargained, and sold shall cease, terminate and be 
void; otherwise the same shall remain in full force and effect. 

TO PROTECT THE SECURITY OF THIS SECURITY INSTRUMENT, BORROWER 
HEREBY COVENANTS AND AGREES AS FOLLOWS: 

ARTICLE 1 
DEFINITIONS 

Section 1.1 Certain Defined Terms.  For all purposes of this Security Instrument, all 
capitalized terms shall have the meaning ascribed thereto in the Loan Agreement or the Note, as 
applicable, unless defined herein, and: 

“Account Collateral” means the Reserve Accounts, together with all cash, checks, drafts, 
certificates and instruments, if any, from time to time deposited or held in the Reserve Accounts, 
all interest, dividends, cash, instruments, investment property and other property from time to 
time received, receivable or otherwise payable in respect of, or in exchange for, any or all of the 
foregoing. 

“Accounts” means all of Borrower’s “accounts,” as such term is defined in the UCC. 

“Additional Land” means all additional lands, estates and development rights hereafter 
acquired by Borrower for use in connection with the Land and the development of the Land and 
all additional lands and estates therein which may, from time to time, by supplemental mortgage 
or otherwise be expressly made subject to the lien of this Security Instrument. 

“Appurtenant Rights” means all easements, rights-of-way, strips and gores of land, 
vaults, streets, ways, alleys, passages, sewer rights, waters, water courses, water rights, air rights, 
development rights and powers, and, to the extent now or hereafter owned by Borrower, all 
minerals, flowers, shrubs, crops, trees, timber and other emblements now or hereafter 
appurtenant to, or used in connection with, or located on, under or above the Land or any part or 
parcel thereof, and all “as extracted collateral” (as defined in the UCC), and all ground leases, 
subleases, estates, rights, titles, interests, privileges, liberties, tenements, hereditaments and 
appurtenances, reversions, and remainders whatsoever, in any way belonging, relating or 
appertaining to the Land or any part thereof, and all land lying in the bed of any street, road or 
avenue, opened or proposed, in front of or adjoining the Land, to the center line thereof and all 
the estates, rights, titles, interests, dower and rights of dower, curtesy and rights of curtesy, 
property, possession, claim and demand whatsoever, both at law and in equity, of Borrower of, in 
and to the Land and the Improvements and every part and parcel thereof.   
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Condition of Title Guarantee (02/07/14) 

 

SUBJECT TO THE LIMITATIONS CONTAINED HEREIN, THE EXCLUSIONS FROM 

COVERAGE, THE LIMITS OF LIABILITY AND OTHER PROVISIONS OF THE 

CONDITIONS AND STIPULATIONS HERETO ANNEXED AND MADE A PART OF THIS 

GUARANTEE, 

 

BLANK TITLE INSURANCE COMPANY 

a corporation, herein called the Company, 

 

GUARANTEES 

 

the Assured named in Schedule A against loss not exceeding the liability amount stated in 

Schedule A which the Assured shall sustain by reason of any incorrectness in the assurance 

which the Company hereby gives that, according to the public records, as of Date of Guarantee 

shown in Schedule A: 

 

1. The title to the herein described estate or interest is vested in the vestee named in 

Schedule A. 

 

2. Except for the matters shown in Schedule B, there are no defects, liens, encumbrances or 

other matters affecting title to the estate or interest in the land shown in Schedule A, which 

matters are not necessarily shown in the order of their priority. 
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[BY ACCEPTANCE OF THIS GUARANTEE, THE ASSURED 

(1) RECOGNIZES AND AGREES THAT IT IS EXTREMELY DIFFICULT, IF NOT 

IMPOSSIBLE, TO DETERMINE THE EXTENT OF SUCH MONETARY LOSS OR 

DAMAGE THAT WOULD ARISE FROM ERRORS OR OMISSIONS IN THIS 

GUARANTEE AND THAT THE FEE CHARGED THEREFOR IS NOMINAL IN 

RELATION TO THE POTENTIAL LOSS OR DAMAGE THAT COULD ARISE FROM 

SUCH ERRORS OR OMISSIONS, AND 

(2) UNDERSTANDS THAT THE COMPANY WOULD NOT ISSUE THIS GUARANTEE 

FOR SUCH FEE UNLESS THE ASSURED AGREED, AND DOES HEREBY AGREE, AS 

PART OF THE CONSIDERATION FOR THE ISSUANCE OF THIS GUARANTEE, 

THAT THE COMPANY’S LIABILITY IS STRICTLY LIMITED AS SET FOR IN 

SECTION 7 OF THE GUARANTEE CONDITIONS AND STIPULATIONS WHICH, 

AMONG OTHER PROVISIONS, STATES THAT THE COMPANY’S LIABILITY 

CANNOT EXCEED THE AMOUNT OF LIABILITY STATED IN SCHEDULE A. ] 
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Schedule A 

 

Order No. __________________ 

Liability: $__________________ 

Fee: _______________________ 

 

 

1. Name of Assured: 

 

 

2. Date of Guarantee: 

 

 

 

 

3. The estate or interest in the Land which is covered by this Guarantee is: 

 

 

 

4. Title to the estate or interest in the Land is vested in: 

 

 

 

5. The Land referred to in this Guarantee is described as follows: 
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Schedule B 

 

Defects, liens, encumbrances or other matters affecting title: 

 

 

1. [Any adverse lien or charge upon title that has attached to title upon its recording in the 

public records by naming the following vestee(s) shown in Schedule A as debtor or obligor 

thereunder: 

 

            _________________________________ [enter name of vestee(s)] 

 

There exist in the public records at Date of Guarantee numerous liens or other charges upon title 

naming as debtor or obligor persons or entities with the same or similar names as that of such 

vestee(s), and the Company is unable to determine the effect of such matters without the Assured 

providing information acceptable to the Company as to the identity of such vestee(s). An 

acceptable proof of identity would be submission of the Company's Statement of Information 

completed and signed by each of the above name vestee(s). Upon receipt of such information, 

the Company, by endorsement to this guarantee, will either delete the foregoing matter or limit 

its extent to matters determined thereby to affect the interest of the vestee(s) in question or that 

nonetheless will remain excepted from coverage.]  [DELETE IF G.I. MATTERS ARE 

SHOWN] 

 

2.  

 

3. 
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© California Land Title Association.  All rights reserved.  Page 1 of 5 
The use of this Form is restricted to CLTA subscribers in good standing as of the date of use.  All other uses are prohibited.   
Reprinted under license or express permission from the California Land Title Association. 

SCHEDULE OF EXCLUSIONS FROM COVERAGE OF THIS GUARANTEE 
 

1.   Except to the extent that specific assurances are provided in Schedule A of this Guarantee, the Company assumes no 

liability for loss or damage by reason of the following: 

(a)  Defects, liens, encumbrances, adverse claims or other matters against the title, whether or not shown by the 

public records. 

(b)  (1)  Taxes or assessments of any taxing authority that levies taxes or assessments on real property; or, (2)  

Proceedings by a public agency which may result in taxes or assessments, or notices of such proceedings, whether or not 

the matters excluded under (1) or (2) are shown by the records of the taxing authority or by the public records. 

(c)  (1)  Unpatented mining claims; (2) reservations or exceptions in patents or in Acts authorizing the issuance 

thereof; (3) water rights, claims or title to water, whether or not the matters excluded under (1), (2) or (3) are shown by the public 

records. 

2.  Notwithstanding any specific assurances which are provided in Schedule A of this Guarantee, the Company assumes no 

liability for loss or damage by reason of the following: 

(a)  Defects, liens, encumbrances, adverse claims or other matters affecting the title to any property beyond the 

lines of the land expressly described in the description set forth in Schedule (A), (C) or in Part 2 of this Guarantee, or title to 

streets, roads, avenues, lanes, ways or waterways to which such land abuts, or the right to maintain therein vaults, tunnels, 

ramps or any structure or improvements; or any rights or easements therein, unless such property, rights or easements are 

expressly and specifically set forth in said description. 

(b)  Defects, liens, encumbrances, adverse claims or other matters, whether or not shown by the public records;  

(1) which are created, suffered, assumed or agreed to by one or more of the Assureds; (2) which result in no loss to the 

Assured; or (3) which do not result in the invalidity or potential invalidity of any judicial or non-judicial proceeding which is 

within the scope and purpose of the assurances provided. 

(c)  The identity of any party shown or referred to in Schedule A. 

(d)  The validity, legal effect or priority of any matter shown or referred to in this Guarantee. 

 

 

 GUARANTEE CONDITIONS AND STIPULATIONS 

 
1.  Definition of Terms. 

The following terms when used in the Guarantee mean: 

(a) the "Assured":  the party or parties named as the Assured in this Guarantee, or on a supplemental writing executed by 

the Company. 

(b) "land":  the land described or referred to in Schedule (A)(C) or in Part 2, and improvements affixed thereto which by law 

constitute real property.  The term "land" does not include any property beyond the lines of the area described or referred to in 

Schedule (A)(C) or in Part 2, nor any right, title, interest, estate or easement in abutting streets, roads, avenues, alleys, lanes, ways or 

waterways. 

 (c) "mortgage":  mortgage, deed of trust, trust deed, or other security instrument. 

(d) "public records":  records established under state statutes at Date of Guarantee for the purpose of imparting constructive 

notice of matters relating to real property to purchasers for value and without knowledge. 

 (e) "date":  the effective date. 
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2.  Notice of Claim to be Given by Assured Claimant. 

An Assured shall notify the Company promptly in writing in case knowledge shall come to an Assured hereunder of any 

claim of title or interest which is adverse to the title to the estate or interest, as stated herein, and which might cause loss or damage 

for which the Company may be liable by virtue of this Guarantee.  If prompt notice shall not be given to the Company, then all liability 

of the Company shall terminate with regard to the matter or matters for which prompt notice is required; provided, however, that failure 

to notify the Company shall in no case prejudice the rights of any Assured under this Guarantee unless the Company shall be 

prejudiced by the failure and then only to the extent of the prejudice. 

3.  No Duty to Defend or Prosecute. 

The Company shall have no duty to defend or prosecute any action or proceeding to which the Assured is a party, 

notwithstanding the nature of any allegation in such action or proceeding. 

4.  Company's Option to Defend or Prosecute Actions; Duty of Assured Claimant to Cooperate. 

Even though the Company has no duty to defend or prosecute as set forth in Paragraph 3 above: 

(a) The Company shall have the right, at its sole option and cost, to institute and prosecute any action or proceeding, 

interpose a defense, as limited in (b), or to do any other act which in its opinion may be necessary or desirable to establish the title to 

the estate or interest as stated herein, or to establish the lien rights of the Assured, or to prevent or reduce loss or damage to the 

Assured.  The Company may take any appropriate action under the terms of this Guarantee, whether or not it shall be liable 

hereunder, and shall not thereby concede liability or waive any provision of this Guarantee.  If the Company shall exercise its rights 

under this paragraph, it shall do so diligently. 

(b) If the Company elects to exercise its options as stated in Paragraph 4(a) the Company shall have the right to select 

counsel of its choice (subject to the right of such Assured to object for reasonable cause) to represent the Assured and shall not be 

liable for and will not pay the fees of any other counsel, nor will the Company pay any fees, costs or expenses incurred by an Assured 

in the defense of those causes of action which allege matters not covered by this Guarantee. 

(c) Whenever the Company shall have brought an action or interposed a defense as permitted by the provisions of this 

Guarantee, the Company may pursue any litigation to final determination by a court of competent jurisdiction and expressly reserves 

the right, in its sole discretion, to appeal from an adverse judgment or order. 

(d) In all cases where this Guarantee permits the Company to prosecute or provide for the defense of any action or 

proceeding, an Assured shall secure to the Company the right to so prosecute or provide for the defense of any action or proceeding, 

and all appeals therein, and permit the Company to use, at its option, the name of such Assured for this purpose.  Whenever 

requested by the Company, an Assured, at the Company's expense, shall give the Company all reasonable aid in any action or 

proceeding, securing evidence, obtaining witnesses, prosecuting or defending the action or lawful act which in the opinion of the 

Company may be necessary or desirable to establish the title to the estate or interest as stated herein, or to establish the lien rights of 

the Assured.  If the Company is prejudiced by the failure of the Assured to furnish the required cooperation, the Company's obligations 

to the Assured under the Guarantee shall terminate. 

5.  Proof of Loss or Damage. 

In addition to and after the notices required under Section 2 of these Conditions and Stipulations have been provided to the 

Company, a proof of loss or damage signed and sworn to by the Assured shall be furnished to the Company within ninety (90) days 

after the Assured shall ascertain the facts giving rise to the loss or damage.  The proof of loss or damage shall describe the matters 

covered by this Guarantee which constitute the basis of loss or damage and shall state, to the extent possible, the basis of calculating 

the amount of the loss or damage.   If the Company is prejudiced by the failure of the Assured to provide the required proof of loss or 

damage, the Company's obligation to such assured under the Guarantee shall terminate.  In addition, the Assured may reasonably be 

required to submit to examination under oath by any authorized representative of the Company and shall produce for examination, 

inspection and copying, at such reasonable times and places as may be designated by any authorized representative of the 

Company, all records, books, ledgers, checks, correspondence and memoranda, whether bearing a date before or after Date of 

Guarantee, which reasonably pertain to the loss or damage.  Further, if requested by any authorized representative of the Company, 

the Assured shall grant its permission, in writing, for any authorized representative of the Company to examine, inspect and copy all 
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records, books, ledgers, checks, correspondence and memoranda in the custody or control of a third party, which reasonably pertain 

to the loss or damage.  All information designated as confidential by the Assured provided to the Company pursuant to this Section 

shall not be disclosed to others unless, in the reasonable judgment of the Company, it is necessary in the administration of the claim.  

Failure of the Assured to submit for examination under oath, produce other reasonably requested information or grant permission to 

secure reasonably necessary information from third parties as required in the above paragraph, unless prohibited by law or 

governmental regulation, shall terminate any liability of the Company under this Guarantee to the Assured for that claim. 

6.  Options to Pay or Otherwise Settle Claims:  Termination of Liability. 

In case of a claim under this Guarantee, the Company shall have the following additional options: 

(a) To Pay or Tender Payment of the Amount of Liability or to Purchase the Indebtedness. 

The Company shall have the option to pay or settle or compromise for or in the name of the Assured any claim which could 

result in loss to the Assured within the coverage of this Guarantee, or to pay the full amount of this Guarantee or, if this Guarantee is 

issued for the benefit of a holder of a mortgage or a lienholder, the Company shall have the option to purchase the indebtedness 

secured by said mortgage or said lien for the amount owing thereon, together with any costs, reasonable attorneys' fees and 

expenses incurred by the Assured claimant which were authorized by the Company up to the time of purchase. 

Such purchase, payment or tender of payment of the full amount of the Guarantee shall terminate all liability of the 

Company hereunder.   In the event after notice of claim has been given to the Company by the Assured the Company offers to 

purchase said indebtedness, the owner of such indebtedness shall transfer and assign said indebtedness, together with any collateral 

security, to the Company upon payment of the purchase price. 

Upon the exercise by the Company of the option provided for in Paragraph (a) the Company's obligation to the Assured 

under this Guarantee for the claimed loss or damage, other than to make the payment required in that paragraph, shall terminate, 

including any obligation to continue the defense or prosecution of any litigation for which the Company has exercised its options under 

Paragraph 4, and the Guarantee shall be surrendered to the Company for cancellation. 

(b) To Pay or Otherwise Settle With Parties Other Than the Assured or With the Assured Claimant.  

To pay or otherwise settle with other parties for or in the name of an Assured claimant any claim assured against under this 

Guarantee, together with any costs, attorneys' fees and expenses incurred by the Assured claimant which were authorized by the 

Company up to the time of payment and which the Company is obligated to pay. 

Upon the exercise by the Company of the option provided for in Paragraph (b) the Company's obligation to the Assured 

under this Guarantee for the claimed loss or damage, other than to make the payment required in that paragraph, shall terminate, 

including any obligation to continue the defense or prosecution of any litigation for which the Company has exercised its options under 

Paragraph 4. 

7.  Determination and Extent of Liability. 

This Guarantee is a contract of Indemnity against actual monetary loss or damage sustained or incurred by the Assured 

claimant who has suffered loss or damage by reason of reliance upon the assurances set forth in this Guarantee and only to the 

extent herein described, and subject to the Exclusions From Coverage of This Guarantee. 

The liability of the Company under this Guarantee to the Assured shall not exceed the least of: 

(a) the amount of liability stated in Schedule A or in Part 2; 

(b) the amount of the unpaid principal indebtedness secured by the mortgage of an Assured mortgagee, as limited or 

provided under Section 6 of these Conditions and Stipulations or as reduced under Section 9 of these Conditions and Stipulations, at 

the time the loss or damage assured against by this Guarantee occurs, together with interest thereon; or 

(c) the difference between the value of the estate or interest covered hereby as stated herein and the value of the estate or 

interest subject to any defect, lien or encumbrance assured against by this Guarantee. 
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8.  Limitation of Liability. 

(a) If the Company establishes the title, or removes the alleged defect, lien or encumbrance, or cures any other matter 

assured against by this Guarantee in a reasonably diligent manner by any method, including litigation and the completion of any 

appeals therefrom, it shall have fully performed its obligations with respect to that matter and shall not be liable for any loss or damage 

caused thereby. 

(b) In the event of any litigation by the Company or with the Company's consent, the Company shall have no liability for loss 

or damage until there has been a final determination by a court of competent jurisdiction, and disposition of all appeals therefrom, 

adverse to the title, as stated herein. 

(c) The Company shall not be liable for loss or damage to any Assured for liability voluntarily assumed by the Assured in 

settling any claim or suit without the prior written consent of the Company. 

9.  Reduction of Liability or Termination of Liability. 

All payments under this Guarantee, except payments made for costs, attorneys' fees and expenses pursuant to Paragraph 4 

shall reduce the amount of liability pro tanto. 

10.  Payment of Loss. 

(a) No payment shall be made without producing this Guarantee for endorsement of the payment unless the Guarantee has 

been lost or destroyed, in which case proof of loss or destruction shall be furnished to the satisfaction of the Company. 

(b) When liability and the extent of loss or damage has been definitely fixed in accordance with these Conditions and 

Stipulations, the loss or damage shall be payable within thirty (30) days thereafter. 

11.  Subrogation Upon Payment or Settlement. 

Whenever the Company shall have settled and paid a claim under this Guarantee, all right of subrogation shall vest in the 

Company unaffected by any act of the Assured claimant. 

The Company shall be subrogated to and be entitled to all rights and remedies which the Assured would have had 

against any person or property in respect to the claim had this Guarantee not been issued.  If requested by the Company, the 

Assured shall transfer to the Company all rights and remedies against any person or property necessary in order to perfect this 

right of subrogation.  The Assured shall permit the Company to sue, compromise or settle in the name of the Assured and to use 

the name of the Assured in any transaction or litigation involving these rights or remedies. 

If a payment on account of a claim does not fully cover the loss of the Assured the Company shall be subrogated to all rights 

and remedies of the Assured after the Assured shall have recovered its principal, interest, and costs of collection. 

12.  Arbitration. 

Unless prohibited by applicable law, either the Company or the Assured may demand arbitration pursuant to the Title 

Insurance Arbitration Rules of the American Land Title Association.   Arbitrable matters may include, but are not limited to, any 

controversy or claim between the Company and the Assured arising out of or relating to this Guarantee, any service of the Company 

in connection with its issuance or the breach of a Guarantee provision or other obligation.  All arbitrable matters when the Amount of 

Liability is $2,000,000 or less shall be arbitrated at the option of either the Company or the Assured.  All arbitrable matters when the 

amount of liability is in excess of $2,000,000 shall be arbitrated only when agreed to by both the Company and the Assured.  The 

Rules in effect at Date of Guarantee shall be binding upon the parties.  The award may include attorneys' fees only if the laws of the 

state in which the land is located permits a court to award attorneys' fees to a prevailing party.  Judgment upon the award rendered by 

the Arbitrator(s) may be entered in any court having jurisdiction thereof. 

The law of the situs of the land shall apply to an arbitration under the Title Insurance Arbitration Rules. 

A copy of the Rules may be obtained from the Company upon request. 
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13.  Liability Limited to This Guarantee; Guarantee Entire Contract. 

(a) This Guarantee together with all endorsements, if any, attached hereto by the Company is the entire Guarantee and 

contract between the Assured and the Company.  In interpreting any provision of this Guarantee, this Guarantee shall be construed as 

a whole. 

(b) Any claim of loss or damage, whether or not based on negligence, or any action asserting such claim, shall be restricted 

to this Guarantee. 

(c) No amendment of or endorsement to this Guarantee can be made except by a writing endorsed hereon or attached 

hereto signed by either the President, a Vice President, the Secretary, an Assistant Secretary, or validating officer or authorized 

signatory of the Company. 

14.  Notices, Where Sent.  

All notices required to be given the Company and any statement in writing required to be furnished the Company shall 

include the number of this Guarantee and shall be addressed to the Company at ______________________________________. 





From: Heather Starkey
To: Flores, Paul
Subject: FW: Filing for California Land Title Association
Date: Thursday, December 12, 2013 9:49:50 AM
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Hi Paul.  Please see below the acceptance from the DOI re: our November 15 form
filing.   I have also attached the stamped form filing letter. 
Heather
 
* * * * * * * * * * * * *
Heather Starkey (hs@clta.org)
CALIFORNIA LAND TITLE ASSOCIATION
a non-profit service organization of  title companies
1215 K Street, Suite 1816, Sacramento, CA 95814
(916) 444-2647 / Fax:   (916) 444-2851
www.clta.org
 

 
CONFIDENTIALITY NOTICE: This e-mail  message, including any attachments, is for the sole use of the intended recipient(s)and may
contain confidential and privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. If  you are not the
intended recipient, please contact the sender by reply email and destroy all copies of the original message.

 
 
 
From: Zhao, Tianhong [mailto:Tianhong.Zhao@insurance.ca.gov] 
Sent: Wednesday, December 11, 2013 9:01 AM
To: MAIL@CLTA.ORG
Cc: Buggage, Dwayne
Subject: Filing for California Land Title Association
 
 
Dear Craig Page, 

Please be advised that California Land Title Association CDI #13-8344, was received on November
15, 2013 and has been accepted and closed on December 10, 2013. The filing carries an effective
date of
December 14, 2013. Please note that the Commissioner may at any time take action allowed by
law if it is determined that any portion of this filing application conflicts with any applicable law or
regulation.
 
 
Tina

mailto:hs@clta.org
mailto:PFlores@fnf.com
mailto:hs@clta.org
http://www.clta.org/
mailto:Tianhong.Zhao@insurance.ca.gov
mailto:MAIL@CLTA.ORG








 
Insurance Rate Analyst
California Department of Insurance
Rate Regulation Branch, RFLA3
Tel: 213-346-6795
Fax: 213-897-7241
 



 
 
 
 
 
         December 20, 2013 – via email 
 
 
 
Mr. D. Lawrence Buggage, Associate Insurance Rate Analyst 
L.A. 3, Rate Filing Bureau, Rate Regulation Branch 
California Department of Insurance 
300 South Spring Street 
Suite 12705, South Tower 
Los Angeles, CA  90013 
 
RE: FORM FILING REQUEST  
 
Dear Mr. Buggage: 
 
The CLTA, in its capacity as an advisory organization pursuant to Sections 12402-12402.2 of the Insurance Code, is 
making the following form filing on behalf of its member companies.  On behalf of the CLTA Forms and Practices 
Committee recommendation and approval by CLTA’s Board of Governors, the CLTA is requesting the following forms be 
filed at this time.  Please accept the following to be effective 30 days from the date of this filing. 
 
The following new CLTA/ALTA ENDORSEMENTS are being filed:  

1. CLTA Form 110.11.2-06/ALTA 11.2-06 (12-02-13) | Mortgage Modification with Additional Amount of Insurance 
 
This endorsement may be issued to increase the Amount of Insurance and to insure the priority of the Insured 
Mortgage if a Modification is executed.   
 

2. CLTA Form 143-06/ALTA 41-06 (12-02-13) | Water - Buildings 
3. CLTA Form 143.1-06/ALTA 41.1-06 (12-02-13) | Water - Improvements 
4. CLTA Form 143.2-06/ALTA 41.2-06 (12-02-13) | Water - Described Improvements 
5. CLTA Form 143.3-06/ALTA 41.3-06 (12-02-13) | Water - Land Under Development 

 
These Endorsements are designed for issuance on commercial or residential property.   Each Water 
Endorsement is similar to the recently adopted CLTA140 Series “Minerals and Other Subsurface Substances” 
endorsements. Those endorsements insure against loss or damage by reason of the enforced removal or 
alteration of any Improvement because of the future exercise of any right existing at Date of Policy to use the 
surface of the Land for extraction or development of minerals or other subsurface substances excepted from the 
description or excepted in Schedule B. Each of the Water Endorsements provides similar insurance with respect 
to extraction or development of water and contains an exclusion 4 that includes loss or damage resulting from 
contamination, explosion, fire, vibration, fracturing, earthquake or subsidence, or negligence by a person or 
Entity exercising a right to extract or develop water. 

 
6. CLTA Form 144-06/ALTA 42-06 (12-02-13) | Commercial Lender Group Endorsement 

 
This endorsement insures against invalidity, unenforceability or loss of priority of the lien of the Insured Mortgage 
because of transfers after Date of Policy of portions of the Indebtedness by the Participants (members of the 
Lender Group owning portions of the Indebtedness). 
 
 

a non-profit service organization of title companies since 1907 
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7. CLTA Form 145-06/ALTA 43-06 (12-02-13) | Anti-Taint 

 
This endorsement insures against loss of priority of the lien of the Insured Mortgage as security for the amount of 
Indebtedness advanced as the Term Loan (as defined in the endorsement) resulting from reductions and 
subsequent increases in the principal amount of the Indebtedness payable as the Revolving Credit Loan (as 
defined in the endorsement). 

 
8. CLTA Form 146-06/ALTA 44-06 (12-02-13) | Insured Mortgage Recording - Loan 

 
This endorsement may be issued after the Loan Policy if the Loan Policy does not contain recording information 
regarding the Insured Mortgage in order to insure that the Insured Mortgage was recorded as set forth in Section 
3 of the endorsement (reciting the recording information). This endorsement would provide another tool for the 
lender where the Loan Policy is issued at settlement. 
 

The following revised CLTA/ALTA POLICIES are being filed:  
 

1. ALTA Expanded Coverage Residential Loan Policy (12-02-13) 
2. CLTA/ALTA Homeowner's Policy of Title Insurance (12-02-13) 

 
The exclusions were revised to include contamination, explosion, fire, flooding, vibration, fracturing, earthquake 
or subsidence, and negligence by a person or entity exercising a right to extract or develop minerals, water, or 
other substances (as to which insurance is provided in the Covered Risks). 
 

Upon receipt, please email a reply acknowledging receipt of this filing followed by the CDI File Number and filing 
acceptance date.   
 
        Sincerely, 
 
 
 

Craig C. Page 
        Executive Vice President 
        and Counsel 
enclosure(s) 
cc: Ken Allen, Chief, Rate Filing Bureau, Ca Department of Insurance 
 Roger Therien, CLTA Forms & Practices Committee Chair 
 Robert Cavallaro, CLTA Forms & Practices Committee Vice Chair 
 Paul Hammann, CLTA Forms & Practices Committee Vice Chair 
 Paul Flores, CLTA Forms & Practices Committee, Title Forms Section Chair 
 Bill Burding, CLTA Legislative Committee Chair 
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ENDORSEMENT 
Attached to Policy No. __________ 

Issued by 
BLANK TITLE INSURANCE COMPANY 

 
1. For purposes of this endorsement only: 

a. ”Modification” means the agreement between _______ and ________ dated ________  
[and recorded _________ as document number] _______. 

 b. ”Date of Endorsement” means ____________. 
 
2. The Amount of Insurance is increased to $_________. 
 
3. Subject to the exclusions in Section[s] 4 [and 5] of this endorsement, the Exclusions from Coverage, 

the Exceptions contained in Schedule B, and the Conditions contained in the policy, and any 
exclusion or exception in any prior endorsement, the Company insures as of Date of Endorsement 
against loss or damage sustained by the Insured by reason of any of the following:  

 a. The invalidity or unenforceability of the lien of the Insured Mortgage upon the Title as a result 
of the Modification; 

 b. The lack of priority of the lien of the Insured Mortgage over defects in or liens or 
encumbrances on the Title, except: [Specify additional exceptions, if any];  

c. The failure of the following matters to be subordinate to the lien of the Insured Mortgage:  
[Specify matters to be insured as subordinate, if any]. 

 
4. This endorsement does not insure against loss or damage, and the Company will not pay costs, 

attorneys' fees, or expenses, by reason of any claim that arises out of the transaction creating the 
Modification by reason of the operation of federal bankruptcy, state insolvency, or similar creditors' 
rights laws that is based on: 

 a. the Modification being deemed a fraudulent conveyance or fraudulent transfer; or 
 b. the Modification being deemed a preferential transfer except where the preferential transfer 

results from the failure 
 i. to timely record the instrument of transfer; or 
 ii. of such recordation to impart notice to a purchaser for value or to a judgment or lien 

creditor. 
 
[5.  This endorsement does not insure against loss or damage, and the Company will not pay costs, 

attorneys’ fees, or expenses, by reason of the invalidity, unenforceability or lack of priority of the lien 
of the Insured Mortgage because all applicable mortgage recording or similar intangible taxes were 
not paid at time of recording of the Modification]. 

 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of the 
terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or (iv) 
increase the Amount of Insurance. To the extent a provision of the policy or a previous endorsement is 
inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, this 
endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements. 
 
[Witness clause optional] 
 
BLANK TITLE INSURANCE COMPANY 
 
 
By: _______________________________________  

Authorized Signatory 
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ENDORSEMENT 

Attached to Policy No. __________ 

Issued by 

     BLANK TITLE INSURANCE COMPANY 

 

1. The insurance provided by this endorsement is subject to the exclusion in Section 4 of this 
endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

2. For purposes of this endorsement only, “Improvement” means a building on the Land at Date of 
Policy.  

3. The Company insures against loss or damage sustained by the Insured by reason of the enforced 
removal or alteration of any Improvement resulting from the future exercise of any right existing at 
Date of Policy to use the surface of the Land for the extraction or development of water excepted 
from the description of the Land or excepted in Schedule B.  

4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 
attorneys' fees, or expenses) resulting from: 

 a. contamination, explosion, fire, flooding, vibration, fracturing, earthquake or subsidence; [or] 

 b. negligence by a person or an Entity exercising a right to extract or develop water[; or  

 c. the exercise of the rights described in (                        )]. * 

  * Instructional note:  identify the interest excepted from the description of the Land in Schedule A 
or excepted in Schedule B that you intend to exclude from this coverage. 

 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 

 
[Witness clause optional] 

 
BLANK TITLE INSURANCE COMPANY 
 
 
By: _______________________________________ 

Authorized Signatory 
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ENDORSEMENT 

Attached to Policy No. __________ 

Issued by 

BLANK TITLE INSURANCE COMPANY 

 
 
1. The insurance provided by this endorsement is subject to the exclusion in Section 4 of this 

endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

2. For purposes of this endorsement only, “Improvement” means a building, structure located on the 
surface of the Land, and any paved road, walkway, parking area, driveway, or curb, affixed to the 
Land at Date of Policy and that by law constitutes real property, but excluding any crops, landscaping, 
lawn, shrubbery, or trees.  

3. The Company insures against loss or damage sustained by the Insured by reason of the enforced 
removal or alteration of any Improvement, resulting from the future exercise of any right existing at 
Date of Policy to use the surface of the Land for the extraction or development of water excepted 
from the description of the Land or excepted in Schedule B. 

4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 
attorneys' fees, or expenses) resulting from: 

 a. contamination, explosion, fire, flooding, vibration, fracturing, earthquake or subsidence; [or] 

 b. negligence by a person or an Entity exercising a right to extract or develop water[; or  

 c. the exercise of the rights described in (                        )]. * 

  * Instructional note:  identify the interest excepted from the description of the Land in Schedule A 
or excepted in Schedule B that you intend to exclude from this coverage. 

 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 
 
[Witness clause optional] 

 
BLANK TITLE INSURANCE COMPANY 
 
 
By: _______________________________________  

Authorized Signatory 
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ENDORSEMENT 

Attached to Policy No. __________ 

Issued by 

     BLANK TITLE INSURANCE COMPANY   

 
 
1.  The insurance provided by this endorsement is subject to the exclusion in Section 4 of this 

endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

2. For purposes of this endorsement only, “Improvement” means each improvement on the Land at Date 
of Policy itemized [on the exhibit attached to this endorsement.] [below:] 

3. The Company insures against loss or damage sustained by the Insured by reason of the enforced 
removal or alteration of any Improvement resulting from the future exercise of any right existing at 
Date of Policy to use the surface of the Land for the extraction or development of water excepted 
from the description of the Land or excepted in Schedule B. 

4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 
attorneys' fees, or expenses) resulting from: 

 a. contamination, explosion, fire, flooding, vibration, fracturing, earthquake or subsidence; [or] 

 b. negligence by a person or an Entity exercising a right to extract or develop water[; or  

 c. the exercise of the rights described in (                        )]. * 

  * Instructional note:  identify the interest excepted from the description of the Land in Schedule A 
or excepted in Schedule B that you intend to exclude from this coverage. 

 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 
 
[Witness clause optional] 
 
 
BLANK TITLE INSURANCE COMPANY 
 
 
 
By: _______________________________________  
 Authorized Signatory 
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ENDORSEMENT 

Attached to Policy No. __________ 

Issued by 

     BLANK TITLE INSURANCE COMPANY  

1. The insurance provided by this endorsement is subject to the exclusion in Section 4 of this 
endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

2. For purposes of this endorsement only: 

a. “Improvement” means a building, structure located on the surface of the Land, and any paved 
road, walkway, parking area, driveway, or curb, affixed to the Land at Date of Policy and that by 
law constitutes real property, but excluding any crops, landscaping, lawn, shrubbery, or trees. 

b. “Future Improvement” means a building, structure, and any paved road, walkway, parking area, 
driveway, or curb to be constructed on or affixed to the Land in the locations according to the 
Plans and that by law will constitute real property, but excluding any crops, landscaping, lawn, 
shrubbery, or trees. 

c. “Plans” means the survey, site and elevation plans or other depictions or drawings prepared by 
(insert name of architect or engineer)  dated ________, last revised ________, designated as  
(insert name of project or project number)  consisting of ________ sheets. 

3. The Company insures against loss or damage sustained by the Insured by reason of the enforced 
removal or alteration of an Improvement or a Future Improvement, resulting from the future exercise 
of any right existing at Date of Policy to use the surface of the Land for the extraction or development 
of water excepted from the description of the Land or excepted in Schedule B. 

4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 
attorneys' fees, or expenses) resulting from: 

 a. contamination, explosion, fire, flooding, vibration, fracturing, earthquake or subsidence; [or] 

 b. negligence by a person or an Entity exercising a right to extract or develop water[; or  

 c. the exercise of the rights described in (                        )]. * 

  * Instructional note:  identify the interest excepted from the description of the Land in Schedule A 
or excepted in Schedule B that you intend to exclude from this coverage. 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 

[Witness clause optional] 
 
BLANK TITLE INSURANCE COMPANY 
 
 
 
By: _______________________________________  
 Authorized Signatory 
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ENDORSEMENT 
Attached to Policy No. __________ 

Issued by 
BLANK TITLE INSURANCE COMPANY 

 
1. The insurance provided by this endorsement is 

a. subject to the Exclusions from Coverage, the Exceptions from Coverage contained in Schedule 
B, and the Conditions in the policy, and 

b. only effective if the Land is not improved with a one-to-four family residential dwelling. 
 
2. For the purposes of this endorsement only: 

a. “Lender Group” means a group of lenders owning portions of the Indebtedness.  The composition 
of the Lender Group may change by the addition or withdrawal of Participants during the term of 
the Insured Mortgage. 

b. “Participant” means a member of the Lender Group, but does not include a non-insured obligor as 
described in Section 12(c) of the Conditions. A Participant is an Insured under the policy to the 
extent of its ownership of a portion of the Indebtedness, whether it acquires its portion of the 
Indebtedness on or after Date of Policy.  

 
3. The Company insures against loss or damage sustained by the Insured by reason of: 

a. The invalidity or unenforceability of the lien of the Insured Mortgage caused by transfers after the 
Date of Policy of portions of the Indebtedness by the Participants. 

b. Loss of priority of the lien of the Insured Mortgage, which loss of priority is caused by transfers 
after the Date of Policy of portions of the Indebtedness by the Participants. 
 

4. The Company reserves all rights and defenses as to any Participant that the Company would have 
had against any other Insured under the policy, unless the Participant acquired its portion of the 
Indebtedness as a purchaser for value without Knowledge of the asserted defect, lien, encumbrance, 
or other matter insured against by this policy. 
 
 

This endorsement is issued as part of the policy.  Except as it expressly states, it does not (i) modify any of 
the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or 
(iv) increase the Amount of Insurance.  To the extent a provision of the policy or a previous endorsement is 
inconsistent with an express provision of this endorsement, this endorsement controls.  Otherwise, this 
endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements. 
 
[Witness clause optional] 
 
BLANK TITLE INSURANCE COMPANY 
 
 
By: _______________________________________  
 Authorized Signatory 
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ENDORSEMENT 

Attached to Policy No. __________ 
Issued by 

BLANK TITLE INSURANCE COMPANY 
 
1. The insurance provided by this endorsement is subject to the Exclusions from Coverage, the 

Exceptions from Coverage contained in Schedule B, and the Conditions in the policy.  
 

2. For the purposes of this endorsement only: 
a. “Loan Agreement” means [a document governing the terms of the loan or loans secured by the 

Insured Mortgage at Date of Policy] [the __________ Agreement dated ____________, by and 
between the Insured and _________________________]. 

b. “Revolving Credit Loan” means the portion of the Indebtedness that is a revolving credit facility as 
more particularly defined in the Loan Agreement. 

c. “Term Loan” means the portion of the Indebtedness that is a term loan facility as more particularly 
defined in the Loan Agreement.   
 

3. The Company insures against loss or damage sustained by the Insured by reason of the loss of 
priority of the lien of the Insured Mortgage, as security for the amount of the Indebtedness advanced 
as the Term Loan, resulting from reductions and subsequent increases of the outstanding principal 
amount of the Indebtedness payable as the Revolving Credit Loan. 

 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of 
the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or 
(iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous endorsement is 
inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, this 
endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements. 
 
[Witness clause optional] 
 
BLANK TITLE INSURANCE COMPANY 
 
 
By: _______________________________________  

Authorized Signatory 
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ENDORSEMENT 

Attached to Policy No. __________ 
      As Issued by 

BLANK TITLE INSURANCE COMPANY 
 
 
1. The insurance provided by this endorsement is subject to the Exclusions from Coverage, the 

Exceptions from Coverage contained in Schedule B, and the Conditions in the policy.  
 

2. The Company insures against loss or damage sustained by the Insured by reason of the failure of the 
Insured Mortgage to have been recorded in the Public Records as set forth in Section 3 below. 

 
3. Paragraph 4 of Schedule A is amended to read as follows: 
 

The Insured Mortgage and its assignments, if any, are described as follows:    
  
 Mortgage [Deed of Trust][Deed to Secure Debt]: 
 Mortgagor: 
 Mortgagee: 
 Dated: 
 Recorded: 
 Recording/Instrument Number: 
 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of 
the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or 
(iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous endorsement is 
inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, this 
endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements. 
 
[Witness clause optional] 
 
BLANK TITLE INSURANCE COMPANY 
 
 
By: _______________________________________  

Authorized Signatory 
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EXPANDED COVERAGE RESIDENTIAL LOAN POLICY  

For a one-to-four family residence  
Issued By  

BLANK TITLE INSURANCE COMPANY 
  
Any notice of claim and any other notice or statement in writing required to be given to the 
Company under this Policy must be given to the Company at the address shown in Section 17 of 
the Conditions.  
  
SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE 
CONTAINED IN SCHEDULE B, AND THE CONDITIONS, BLANK TITLE INSURANCE COMPANY, a 
Blank corporation (the “Company”) insures as of Date of Policy and, to the extent stated in Covered Risks 
11, 16, 17, 18, 19, 20, 21, 22, 23, 24, 27 and 28, after Date of Policy, against loss or damage, not 
exceeding the Amount of Insurance, sustained or incurred by the Insured by reason of:  
 

COVERED RISKS  
 
1. Title being vested other than as stated in Schedule A.  
 
2. Any defect in or lien or encumbrance on the Title. This Covered Risk includes but is not limited to 

insurance against loss from  
(a) A defect in the Title caused by  

(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation;  
(ii) failure of any person or Entity to have authorized a transfer or conveyance;  
(iii) a document affecting Title not properly created, executed, witnessed, sealed, 

acknowledged, notarized, or delivered;  
(iv) failure to perform those acts necessary to create a document by electronic means 

authorized by law;  
(v) a document executed under a falsified, expired, or otherwise invalid power of attorney;  
(vi) a document not properly filed, recorded, or indexed in the Public Records including 

failure to perform those acts by electronic means authorized by law; or  
(vii) a defective judicial or administrative proceeding. 

(b) The lien of real estate taxes or assessments imposed on the Title by a governmental authority 
due or payable, but unpaid. 

(c) Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the 
Title that would be disclosed by an accurate and complete land survey of the Land. The term 
“encroachment” includes encroachments of existing improvements located on the Land onto 
adjoining land, and encroachments onto the Land of existing improvements located on 
adjoining land. 

    
3. Unmarketable Title.  
 
4. No right of access to and from the Land.  
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5. The violation or enforcement of any law, ordinance, permit, or governmental regulation (including 
those relating to building and zoning) restricting, regulating, prohibiting, or relating to  
(a) the occupancy, use, or enjoyment of the Land;   
(b) the character, dimensions, or location of any improvement erected on the Land;   
(c) the subdivision of land; or   
(d) environmental protection  
if a notice, describing any part of the Land, is recorded in the Public Records setting forth the 
violation or intention to enforce, but only to the extent of the violation or enforcement referred to in 
that notice.  

 

6. An enforcement action based on the exercise of a governmental police power not covered by 
Covered Risk 5 if a notice of the enforcement action, describing any part of the Land, is recorded in 
the Public Records, but only to the extent of the enforcement referred to in that notice.   

 

7. The exercise of the rights of eminent domain if a notice of the exercise, describing any part of the 
Land, is recorded in the Public Records.  

 

8. Any taking by a governmental body that has occurred and is binding on the rights of a purchaser for 
value without Knowledge.  

 

9. The invalidity or unenforceability of the lien of the Insured Mortgage upon the Title. This Covered 
Risk includes but is not limited to insurance against loss from any of the following impairing the lien 
of the Insured Mortgage  
(a) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation;  
(b) failure of any person or Entity to have authorized a transfer or conveyance;  
(c) the Insured Mortgage not being properly created, executed, witnessed, sealed, 

acknowledged, notarized, or delivered;  
(d) failure to perform those acts necessary to create a document by electronic means authorized 

by law;  
(e) a document executed under a falsified, expired, or otherwise invalid power of attorney;  
(f) a document not properly filed, recorded, or indexed in the Public Records including failure to 

perform those acts by electronic means authorized by law; or  
(g) a defective judicial or administrative proceeding.         

  
10. The lack of priority of the lien of the Insured Mortgage upon the Title over any other lien or 

encumbrance.  
 

11. The lack of priority of the lien of the Insured Mortgage upon the Title  
(a) as security for each and every advance of proceeds of the loan secured by the Insured 

Mortgage over any statutory lien for services, labor, or material arising from construction of an 
improvement or work related to the Land when the improvement or work is either  
(i) contracted for or commenced on or before Date of Policy; or   
(ii) contracted for, commenced, or continued after Date of Policy if the construction is 

financed, in whole or in part, by proceeds of the loan secured by the Insured Mortgage 
that the Insured has advanced or is obligated on Date of Policy to advance;  

(b) over the lien of any assessments for street improvements under construction or completed at 
Date of Policy;  
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(c) over any defect in or lien or encumbrance on the Title attaching or created before, on or after 
Date of Policy; as to each and every advance of proceeds of the loan secured by the Insured 
Mortgage, which at Date of Policy the Insured has made or is legally obligated to make; and  

(d) over  any environmental protection lien that comes into existence before, on or after Date of 
Policy pursuant to any federal statute in effect at Date of Policy as to each and every advance 
of proceeds of the loan secured by the Insured Mortgage, which at Date of Policy the Insured 
has made or is legally obligated to make.  

 
12. The invalidity or unenforceability of any assignment of the Insured Mortgage, provided the 

assignment is shown in Schedule A, or the failure of the assignment shown in Schedule A to vest 
title to the Insured Mortgage in the named Insured assignee free and clear of all liens.  
 

13. The failure of the Land  
(a) to have the street address shown in Schedule A, and the failure of the map, if any, attached to 

this policy to show the correct location and dimensions of the Land according to the Public 
Record.  

(b) to be improved with a one-to-four family residential structure or, if stated in the description of 
the Land, a residential condominium unit.  

(c) to be zoned to permit a one-to-four family residential structure or, if stated in the description of 
the Land, a residential condominium unit.  

(d) to be a lawfully created one-to-four family residential parcel according to state statutes and 
local ordinances governing subdivision of land.  

 
14. The forced removal, modification or replacement of any existing one-to-four family residential 

structure or residential condominium unit located on the Land resulting from the violation of any of 
the following requirements of any applicable zoning ordinance: Area or dimensions of the Land as a 
building site; floor space area of the structure; height of the structure; or distance of the structure 
from the boundary lines of the Land.  

 
15. The assessment or taxation of the Land by governmental authority as part of a larger parcel.  
 
16. The failure of the existing one-to-four family residential structure or residential condominium unit or 

a portion or a future modification or replacement to have been constructed with a valid building 
permit from the appropriate local government issuing office or agency.  

 
17. The inability to use the existing one-to-four family residential structure or residential condominium 

unit or a portion of it or a future modification or replacement to it for one-to-four family residential 
purposes because that use violates a restriction shown in Schedule B.  

 
18. Damage to improvements, lawns, shrubbery or trees constructed or planted on the Land before, on 

or after Date of Policy resulting from the future exercise of any right to use the surface of the Land 
for the extraction or development of minerals, water or any other substance. 

 
19. The encroachment onto the Land of an improvement constructed after Date of Policy. 
 
20. Encroachment of improvements constructed on the Land after Date of Policy onto adjoining 

property or over any easement or building setback line on the Land.  
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21. Forgery after Date of Policy of  
(a) any instrument purporting to subordinate, assign, release or reconvey the Insured Mortgage; 

and 
(b) any instrument purporting to convey or encumber the Title.  

 
22. The invalidity, unenforceability or lack of priority of the lien of the Insured Mortgage as to Advances 

made or changes in the rate of interest charged subsequent to any modification of the terms of the 
Insured Mortgage made after Date of Policy which are secured by the terms of the Insured 
Mortgage as modified.  

 
23. Damage to improvements, lawns, shrubbery or trees constructed or planted on the Land before, on 

or after Date of Policy occasioned by the exercise of the right to use or maintain any easement 
referred to in Schedule B.  

 
24. Interference with the use for one-to-four family residential purposes of the improvements 

constructed on the Land before, on or after Date of Policy occasioned by the exercise of the right to 
use or maintain any easement referred to in Schedule B.  

 
25. Supplemental real estate taxes, including those caused by construction or a change of ownership or 

use, that occurred before Date of Policy, not previously assessed against the Land for any period 
before Date of Policy.  

 
26. The invalidity or unenforceability of the lien of the Insured Mortgage upon the Title based upon a 

violation of the usury laws of the state where the Land is located if no other Mortgage is shown as 
an exception in Schedule B.  

 
27. The invalidity, unenforceability, lack of priority, or avoidance of the lien of the Insured Mortgage 

upon the Title  
(a) resulting from the avoidance in whole or in part, or from a court order providing an alternative 

remedy, of any transfer of all or any part of the title to or any interest in the Land occurring 
prior to the transaction creating the lien of the Insured Mortgage because that prior transfer 
constituted a fraudulent or preferential transfer under federal bankruptcy, state insolvency, or 
similar creditors’ rights laws; or 

(b) because the Insured Mortgage constitutes a preferential transfer under federal bankruptcy, 
state insolvency, or similar creditors’ rights laws by reason of the failure of its recording in the 
Public Records  
(i) to be timely, or   
(ii) to impart notice of its existence to a purchaser for value or to a judgment or lien 

creditor.  
 
28. Any defect in or lien or encumbrance on the Title or other matter insured against by this Policy that 

has been created or attached or has been filed or recorded in the Public Records subsequent to 
Date of Policy and prior to the recording of the Insured Mortgage in the Public Records.  

 
Unless stated to the contrary in Schedule B, the Company incorporates the following American Land Title 
Association endorsements into this policy by this reference as if these endorsements had been attached 
to this policy  

(a) ALTA Form [4-06]  [4.1-06] (Condominium), if a condominium unit is referred to in the 
description of the Land; 
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(b)  ALTA Form [5-06] [5.1-06] (Planned Unit Development);  
(c) ALTA Form 6-06 (Variable Rate Mortgage);  
(d) ALTA Form 6.2-06 (Variable Rate Mortgage - Negative Amortization); and  
(e) ALTA Form 8.1-06 (Environmental Protection Lien) subject to the statutes, if any, shown in 

Schedule B specifically for this endorsement.  
(f) ALTA Form 9-06 (Restrictions, Encroachments, Minerals).  

 
The Company will also pay the costs, attorneys' fees, and expenses incurred in defense of any matter 
insured against by this policy, but only to the extent provided in the Conditions.   
 
[Witness clause optional]  
  
BLANK TITLE INSURANCE COMPANY  
  
BY:__________________________________  

PRESIDENT  
  
BY:__________________________________       

SECRETARY  
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EXCLUSIONS FROM COVERAGE 
  
The following matters are expressly excluded from the coverage of this policy and the Company will not 
pay loss or damage, costs, attorneys’ fees or expenses which arise by reason of:  
  
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building 

and zoning) restricting, regulating, prohibiting, or relating to  
(i) the occupancy, use, or enjoyment of the Land;   
(ii) the character, dimensions, or location of any improvement erected on the Land;   
(iii) the subdivision of land; or    
(iv) environmental protection;     
or the effect of any violation of these laws, ordinances, or governmental regulations. This 
Exclusion 1(a) does not modify or limit the coverage provided under Covered Risk  5, 6, 
13(c), 13(d), 14 or 16.   

(b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage 
provided under Covered Risk 5, 6, 13(c), 13(d), 14 or 16. 
 

2.  Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under 
Covered Risk 7 or 8. 
 

3. Defects, liens, encumbrances, adverse claims, or other matters  
(a) created, suffered, assumed, or agreed to by the Insured Claimant;    
(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known 

to the Insured Claimant and not disclosed in writing to the Company by the Insured Claimant 
prior to the date the Insured Claimant became an Insured under this policy;    

(c) resulting in no loss or damage to the Insured Claimant;    
(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the 

coverage provided under Covered Risk 11, 16, 17, 18, 19, 20, 21, 22, 23, 24, 27 or 28); or    
(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had 

paid value for the Insured Mortgage.    
 

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured 
to comply with applicable doing-business laws of the state where the Land is situated.   
 

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of 
the transaction evidenced by the Insured Mortgage and is based upon usury, or any consumer 
credit protection or truth-in-lending law. This Exclusion does not modify or limit the coverage 
provided in Covered Risk 26.    

 
6. Any claim of invalidity, unenforceability or lack of priority of the lien of the Insured Mortgage as to 

Advances or modifications made after the Insured has Knowledge that the vestee shown in 
Schedule A is no longer the owner of the estate or interest covered by this policy. This Exclusion 
does not modify or limit the coverage provided in Covered Risk 11.  

 
7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and 

created or attaching subsequent to Date of Policy. This Exclusion does not modify or limit the 
coverage provided in Covered Risk 11(b) or 25.  
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8. The failure of the residential structure, or any portion of it, to have been constructed before, on or 

after Date of Policy in accordance with applicable building codes. This Exclusion does not modify or 
limit the coverage provided in Covered Risk 5 or 6. 

 
9. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ 

rights laws, that the transaction creating the lien of the Insured Mortgage, is 
(a) a fraudulent conveyance or fraudulent transfer, or 
(b) a preferential transfer for any reason not stated in Covered Risk 27(b) of this policy.   

 
10. Contamination, explosion, fire, flooding, vibration, fracturing, earthquake, or subsidence.  

 
11. Negligence by a person or an Entity exercising a right to extract or develop minerals, water, or any 

other substances.  
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EXPANDED COVERAGE RESIDENTIAL LOAN POLICY  
 For a one-to-four family residence  

Issued By  
BLANK TITLE INSURANCE COMPANY  

 
SCHEDULE A  

  
Name and Address of Title Insurance Company:   
     
[File No.:      ]          Policy No.:    
Loan No.:     
Street Address of the Land:  
Policy Amount: $     [Premium: $             ]    
Date of Policy:                      [at a.m./p.m.]  
   
1. Name of Insured:  
  
2. The estate or interest in the Land that is encumbered by the Insured Mortgage is:  
 
3. Title is vested in:  
 
4. The Insured Mortgage and its assignments, if any, are described as follows:  
 
5. The Land referred to in this policy is described as follows:  
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EXPANDED COVERAGE RESIDENTIAL LOAN POLICY  
 For a one-to-four family residence  

Issued By  
BLANK TITLE INSURANCE COMPANY  

 
SCHEDULE B - PART I  

  
File No.       Policy No.  
  
  

EXCEPTIONS FROM COVERAGE  
  
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees 
or expenses) that arise by reason of:  
  
[1.  The following state statutes, reference to which are made part of the ALTA 8.1-06 Environmental 
Protection Lien Endorsement incorporated into this Policy:   ]  
  
   

SCHEDULE B - PART II  
  
In addition to the matters set forth in Part I of this Schedule, the Title is subject to the following matters, 
and the Company insures against loss or damage sustained in the event that they are not subordinate to 
the lien of the Insured Mortgage:  
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CONDITIONS 
   
1. DEFINITION OF TERMS   
 The following terms when used in this policy mean:  

(a) “Advances”: Disbursements of Indebtedness made after the Date of Policy as provided by the 
Insured Mortgage.   

(b) “Amount of Insurance”: One hundred twenty-five percent (125%) of the Policy Amount stated 
in Schedule A, as may be increased or decreased by endorsement to this policy, increased by 
Section 8(b) or decreased by Section 10 of these Conditions.    

(c) “Date of Policy”: The date designated as “Date of Policy” in Schedule A.    
(d) “Entity”: A corporation, partnership, trust, limited liability company, or other similar legal entity.  
(e)  “Indebtedness”: The obligation secured by the Insured Mortgage including one evidenced by 

electronic means authorized by law, and if that obligation is the payment of a debt, the 
Indebtedness is the sum of    
(i) the amount of the principal disbursed as of Date of Policy;    
(ii) the amount of the principal disbursed subsequent to Date of Policy;  
(iii) the construction loan advances made subsequent to Date of Policy for the purpose of 

financing in whole or in part the construction of an improvement to the Land or related 
to the Land that the Insured was and continued to be obligated to advance at Date of 
Policy and at the date of the Advance;    

(iv) interest on the loan;    
(v) the prepayment premiums, exit fees, and other similar fees or penalties allowed by law;    
(vi) the expenses of foreclosure and any other costs of enforcement;    
(vii) the amounts advanced to assure compliance with laws or to protect the lien or the 

priority of the lien of the Insured Mortgage before the acquisition of the estate or 
interest in the Title;    

(viii)  the amounts to pay taxes and insurance; and  
(ix) the reasonable amounts expended to prevent deterioration of improvements;    
but the Indebtedness is reduced by the total of all payments and by any amount forgiven by 
an Insured.  

(f) “Insured”: The Insured named in Schedule A.     
(i)    The term "Insured" also includes  

(A)  the owner of the Indebtedness and each successor in ownership of the 
Indebtedness, whether the owner or successor owns the Indebtedness for its 
own account or as a trustee or other fiduciary, except a successor who is an 
obligor under the provisions of Section 12(c) of these Conditions;      

(B)  the person or Entity who has “control” of the “transferable record,” if the 
Indebtedness is evidenced by a “transferable record,” as these terms are defined 
by applicable electronic transactions law;  

(C)  successors to an Insured by dissolution, merger, consolidation, distribution, or 
reorganization;    

(D)  successors to an Insured by its conversion to another kind of Entity;    
(E)  a grantee of an Insured under a deed delivered without payment of actual 

valuable consideration  conveying the Title  
(1)  if the stock, shares, memberships, or other equity interests of the grantee 

are wholly-owned by the named Insured,    
(2)  if the grantee wholly owns the named Insured, or    
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(3)  if the grantee is wholly-owned by an affiliated Entity of the named Insured, 
provided the affiliated Entity and the named Insured are both wholly-owned 
by the same person or Entity;     

(F)  any government agency or instrumentality that is an insurer or guarantor under 
an insurance contract or guaranty insuring or guaranteeing the Indebtedness 
secured by the Insured Mortgage, or any part of it, whether named as an Insured 
or not;    

(ii)  With regard to (A), (B), (C), (D), and (E) reserving, however, all rights and defenses as 
to any successor that the Company would have had against any predecessor Insured, 
unless the successor acquired the Indebtedness as a purchaser for value without 
Knowledge of the asserted defect, lien, encumbrance, or other matter insured against 
by this policy.  

(g) "Insured Claimant": An Insured claiming loss or damage.    
(h)  “Insured Mortgage”: The Mortgage described in paragraph 4 of Schedule A.    
(i) "Knowledge" or "Known": Actual knowledge, not constructive knowledge or notice that may 

be imputed to an Insured by reason of the Public Records or any other records that impart 
constructive notice of matters affecting the Title.    

(j) "Land": The land described in Schedule A, and affixed improvements that by law constitute 
real property. The term "Land” does not include any property beyond the lines of the area 
described in Schedule A, nor any right, title, interest, estate, or easement in abutting streets, 
roads, avenues, alleys, lanes, ways, or waterways, but this does not modify or limit the extent 
that a right of access to and from the Land is insured by this policy.    

(k) "Mortgage": Mortgage, deed of trust, trust deed, or other security instrument, including one 
evidenced by electronic means authorized by law.    

(l) "Public Records": Records established under state statutes at Date of Policy for the purpose 
of imparting constructive notice of matters relating to real property to purchasers for value 
and without Knowledge. With respect to Covered Risk 5(d), "Public Records" shall also 
include environmental protection liens filed in the records of the clerk of the United States 
District Court for the district where the Land is located.    

(m) “Title”:  The estate or interest described in Schedule A.    
(n) "Unmarketable Title”: Title affected by an alleged or apparent matter that would permit a 

prospective purchaser or lessee of the Title or lender on the Title or a prospective purchaser 
of the Insured Mortgage to be released from the obligation to purchase, lease, or lend if there 
is a contractual condition requiring the delivery of marketable title.   

   
2.    CONTINUATION OF INSURANCE  
 The coverage of this policy shall continue in force as of Date of Policy in favor of an Insured after 

acquisition of the Title by an Insured or after conveyance by an Insured, but only so long as the 
Insured retains an estate or interest in the Land, or holds an obligation secured by a purchase 
money Mortgage given by a purchaser from the Insured, or only so long as the Insured shall have 
liability by reason of warranties in any transfer or conveyance of the Title. This policy shall not 
continue in force in favor of any purchaser from the Insured of either (i) an estate or interest in the 
Land, or (ii) an obligation secured by a purchase money Mortgage given to the Insured.    

  
3.    NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT   
 The Insured shall notify the Company promptly in writing (i) in case of any litigation as set forth in 

Section 5(a) of these Conditions, (ii) in case Knowledge shall come to an Insured of any claim of 
title or interest that is adverse to the Title or the lien of the Insured Mortgage, as insured, and that 
might cause loss or damage for which the Company may be liable by virtue of this policy, or (iii) if 
the Title or the lien of the Insured Mortgage, as insured, is rejected as Unmarketable Title. If the 
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Company is prejudiced by the failure of the Insured Claimant to provide prompt notice, the 
Company's liability to the Insured Claimant under the policy shall be reduced to the extent of the 
prejudice.  

  
4.    PROOF OF LOSS  
 In the event the Company is unable to determine the amount of loss or damage, the Company may, 

at its option, require as a condition of payment that the Insured Claimant furnish a signed proof of 
loss. The proof of loss must describe the defect, lien, encumbrance, or other matter insured against 
by this policy that constitutes the basis of loss or damage and shall state, to the extent possible, the 
basis of calculating the amount of the loss or damage.    

   
5.    DEFENSE AND PROSECUTION OF ACTIONS  

(a)  Upon written request by the Insured, and subject to the options contained in Section 7 of 
these Conditions, the Company, at its own cost and without unreasonable delay, shall provide 
for the defense of an Insured in litigation in which any third party asserts a claim covered by 
this policy adverse to the Insured. This obligation is limited to only those stated causes of 
action alleging matters insured against by this policy. The Company shall have the right to 
select counsel of its choice (subject to the right of the Insured to object for reasonable cause) 
to represent the Insured as to those stated causes of action. It shall not be liable for and will 
not pay the fees of any other counsel. The Company will not pay any fees, costs, or expenses 
incurred by the Insured in the defense of those causes of action that allege matters not 
insured against by this policy.    

(b)  The Company shall have the right, in addition to the options contained in Section 7 of these 
Conditions, at its own cost, to institute and prosecute any action or proceeding or to do any 
other act that in its opinion may be necessary or desirable to establish the Title or the lien of 
the Insured Mortgage, as insured, or to prevent or reduce loss or damage to the Insured. The 
Company may take any appropriate action under the terms of this policy, whether or not it 
shall be liable to the Insured. The exercise of these rights shall not be an admission of liability 
or waiver of any provision of this policy. If the Company exercises its rights under this 
subsection, it must do so diligently.    

(c)  Whenever the Company brings an action or asserts a defense as required or permitted by 
this policy, the Company may pursue the litigation to a final determination by a court of 
competent jurisdiction, and it expressly reserves the right, in its sole discretion, to appeal any 
adverse judgment or order.    

   
6.   DUTY OF INSURED CLAIMANT TO COOPERATE  

(a)   In all cases where this policy permits or requires the Company to prosecute or provide for the 
defense of any action or proceeding and any appeals, the Insured shall secure to the 
Company the right to so prosecute or provide defense in the action or proceeding, including 
the right to use, at its option, the name of the Insured for this purpose. Whenever requested 
by the Company, the Insured, at the Company's expense, shall give the Company all 
reasonable aid (i) in securing evidence, obtaining witnesses, prosecuting or defending the 
action or proceeding, or effecting settlement, and (ii) in any other lawful act that in the opinion 
of the Company may be necessary or desirable to establish the Title, the lien of the Insured 
Mortgage, or any other matter as insured. If the Company is prejudiced by the failure of the 
Insured to furnish the required cooperation, the Company's obligations to the Insured under 
the policy shall terminate, including any liability or obligation to defend, prosecute, or continue 
any litigation, with regard to the matter or matters requiring such cooperation.  

(b)   The Company may reasonably require the Insured Claimant to submit to examination under 
oath by any authorized representative of the Company and to produce for examination, 
inspection, and copying, at such reasonable times and places as may be designated by the 
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authorized representative of the Company, all records, in whatever medium maintained, 
including books, ledgers, checks, memoranda, correspondence, reports, e-mails, disks, 
tapes, and videos whether bearing a date before or after Date of Policy, that reasonably 
pertain to the loss or damage.  Further, if requested by any authorized representative of the 
Company, the Insured Claimant shall grant its permission, in writing, for any authorized 
representative of the Company to examine, inspect, and copy all of these records in the 
custody or control of a third party that reasonably pertain to the loss or damage. All 
information designated as confidential by the Insured Claimant provided to the Company 
pursuant to this Section shall not be disclosed to others unless, in the reasonable judgment of 
the Company, it is necessary in the administration of the claim. Failure of the Insured 
Claimant to submit for examination under oath, produce any reasonably requested 
information, or grant permission to secure reasonably necessary information from third 
parties as required in this subsection, unless prohibited by law or governmental regulation, 
shall terminate any liability of the Company under this policy as to that claim.  

  
7.  OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; TERMINATION OF LIABILITY  
 In case of a claim under this policy, the Company shall have the following additional options:    

(a)  To Pay or Tender Payment of the Amount of Insurance or to Purchase the Indebtedness.    
(i)  To pay or tender payment of the Amount of Insurance under this policy together with 

any costs, attorneys' fees, and expenses incurred by the Insured Claimant that were 
authorized by the Company up to the time of payment or tender of payment and that 
the Company is obligated to pay; or    

(ii)  To purchase the Indebtedness for the amount of the Indebtedness on the date of 
purchase, together with any costs, attorneys' fees, and expenses incurred by the 
Insured Claimant that were authorized by the Company up to the time of purchase and 
that the Company is obligated to pay.    

 When the Company purchases the Indebtedness, the Insured shall transfer, assign, 
and convey to the Company the Indebtedness and the Insured Mortgage, together with 
any collateral security.    

 Upon the exercise by the Company of either of the options provided for in subsections (a)(i) 
or (ii), all liability and obligations of the Company to the Insured under this policy, other than 
to make the payment required in those subsections, shall terminate, including any liability or 
obligation to defend, prosecute, or continue any litigation.    

(b)  To Pay or Otherwise Settle With Parties Other Than the Insured or With the Insured Claimant.    
(i)   to pay or otherwise settle with other parties for or in the name of an Insured Claimant 

any claim insured against under this policy. In addition, the Company will pay any costs, 
attorneys' fees, and expenses incurred by the Insured Claimant that were authorized by 
the Company up to the time of payment and that the Company is obligated to pay; or    

(ii)  to pay or otherwise settle with the Insured Claimant the loss or damage provided for 
under this policy, together with any costs, attorneys' fees, and expenses incurred by the 
Insured Claimant that were authorized by the Company up to the time of payment and 
that the Company is obligated to pay.    

 Upon the exercise by the Company of either of the options provided for in subsections (b)(i) 
or (ii), the Company's obligations to the Insured under this policy for the claimed loss or 
damage, other than the payments required to be made, shall terminate, including any liability 
or obligation to defend, prosecute, or continue any litigation.    
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8.  DETERMINATION AND EXTENT OF LIABILITY  
 This policy is a contract of indemnity against actual monetary loss or damage sustained or incurred 

by the Insured Claimant who has suffered loss or damage by reason of matters insured against by 
this policy.    
(a)  The extent of liability of the Company for loss or damage under this policy shall not exceed 

the least of    
(i)  the Amount of Insurance,  
(ii)  the Indebtedness,  
(iii)  the difference between the value of the Title as insured and the value of the Title 

subject to the risk insured against by this policy, or 
(iv)  if a government agency or instrumentality is the Insured Claimant, the amount it paid in 

the acquisition of the Title or the Insured Mortgage in satisfaction of its insurance 
contract or guaranty.    

(b)  If the Company pursues its rights under Section 5 of these Conditions and is unsuccessful in 
establishing the Title or the lien of the Insured Mortgage, as insured,   
(i)   the Amount of Insurance shall be increased by 10%, and  
(ii)  the Insured Claimant shall have the right to have the loss or damage determined either 

as of the date the claim was made by the Insured Claimant or as of the date it is settled 
and paid.    

(c)  In the event the Insured has acquired the Title in the manner described in Section 2 of these 
Conditions or has conveyed the Title, then the extent of liability of the Company shall continue 
as set forth in Section 8(a) of these Conditions.    

(d)  In addition to the extent of liability under (a), (b), and (c), the Company will also pay those 
costs, attorneys' fees, and expenses incurred in accordance with Sections 5 and 7 of these 
Conditions.    

   
9.  LIMITATION OF LIABILITY  

(a)  If the Company establishes the Title, or removes the alleged defect, lien, or encumbrance, or 
cures the lack of a right of access to or from the Land, or cures the claim of Unmarketable 
Title, or establishes the lien of the Insured Mortgage, all as insured, in a reasonably diligent 
manner by any method, including litigation and the completion of any appeals, it shall have 
fully performed its obligations with respect to that matter and shall not be liable for any loss or 
damage caused to the Insured.    

(b)  In the event of any litigation, including litigation by the Company or with the Company's 
consent, the Company shall have no liability for loss or damage until there has been a final 
determination by a court of competent jurisdiction, and disposition of all appeals, adverse to 
the Title or to the lien of the Insured Mortgage, as insured.    

(c)  The Company shall not be liable for loss or damage to the Insured for liability voluntarily 
assumed by the Insured in settling any claim or suit without the prior written consent of the 
Company.   

  
10.  REDUCTION OF INSURANCE; REDUCTION OR TERMINATION OF LIABILITY  

(a)  All payments under this policy, except payments made for costs, attorneys’ fees, and 
expenses, shall reduce the Amount of Insurance by the amount of the payment. However, 
any payments made prior to the acquisition of Title as provided in Section 2 of these 
Conditions shall not reduce the Amount of Insurance afforded under this policy except to the 
extent that the payments reduce the Indebtedness.    
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(b)  The voluntary satisfaction or release of the Insured Mortgage shall terminate all liability of the 
Company except as provided in Section 2 of these Conditions.    

   
11.  PAYMENT OF LOSS  
 When liability and the extent of loss or damage have been definitely fixed in accordance with these 

Conditions, the payment shall be made within 30 days.  
   
12.  RIGHTS OF RECOVERY UPON PAYMENT OR SETTLEMENT  

(a)  The Company's Right to Recover  
 Whenever the Company shall have settled and paid a claim under this policy, it shall be 

subrogated and entitled to the rights of the Insured Claimant in the Title or Insured Mortgage 
and all other rights and remedies in respect to the claim that the Insured Claimant has against 
any person or property, to the extent of the amount of any loss, costs, attorneys' fees, and 
expenses paid by the Company. If requested by the Company, the Insured Claimant shall 
execute documents to evidence the transfer to the Company of these rights and remedies. 
The Insured Claimant shall permit the Company to sue, compromise, or settle in the name of 
the Insured Claimant and to use the name of the Insured Claimant in any transaction or 
litigation involving these rights and remedies.    

 If a payment on account of a claim does not fully cover the loss of the Insured Claimant, the 
Company shall defer the exercise of its right to recover until after the Insured Claimant shall 
have recovered its loss.    

(b)  The Insured's Rights and Limitations  
(i)  The owner of the Indebtedness may release or substitute the personal liability of any 

debtor or guarantor, extend or otherwise modify the terms of payment, release a portion 
of the Title from the lien of the Insured Mortgage, or release any collateral security for 
the Indebtedness, if it does not affect the enforceability or priority of the lien of the 
Insured Mortgage.    

(ii)  If the Insured exercises a right provided in (b)(i), but has Knowledge of any claim 
adverse to the Title or the lien of the Insured Mortgage insured against by this policy, 
the Company shall be required to pay only that part of any losses insured against by 
this policy that shall exceed the amount, if any, lost to the Company by reason of the 
impairment by the Insured Claimant of the Company's right of subrogation.    

(c)  The Company's Rights Against Noninsured Obligors  
 The Company’s right of subrogation includes the Insured’s rights against non-insured obligors 

including the rights of the Insured to indemnities, guarantees, other policies of insurance, or 
bonds, notwithstanding any terms or conditions contained in those instruments that address 
subrogation rights.    

 The Company's right of subrogation shall not be avoided by acquisition of the Insured 
Mortgage by an obligor (except an obligor described in Section 1(f)(i)(F) of these Conditions) 
who acquires the Insured Mortgage as a result of an indemnity, guarantee, other policy of 
insurance, or bond, and the obligor will not be an Insured under this policy.    

   
13.  ARBITRATION  
 Either the Company or the Insured may demand that the claim or controversy shall be submitted to 

arbitration pursuant to the Title Insurance Arbitration Rules of the American Land Title Association 
(“Rules”). Except as provided in the Rules, there shall be no joinder or consolidation with claims or 
controversies of other persons. Arbitrable matters may include, but are not limited to, any 
controversy or claim between the Company and the Insured arising out of or relating to this policy, 
any service in connection with its issuance or the breach of a policy provision, or to any other 
controversy or claim arising out of the transaction giving rise to this policy. All arbitrable matters 
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when the Amount of Insurance is $2,000,000 or less shall be arbitrated at the option of either the 
Company or the Insured. All arbitrable matters when the Amount of Insurance is in excess of 
$2,000,000 shall be arbitrated only when agreed to by both the Company and the Insured. 
Arbitration pursuant to this policy and under the Rules shall be binding upon the parties. Judgment 
upon the award rendered by the Arbitrator(s) may be entered in any court of competent jurisdiction.  

   
14.  LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE CONTRACT  

(a)  This policy together with all endorsements, if any, attached to it by the Company is the entire 
policy and contract between the Insured and the Company. In interpreting any provision of 
this policy, this policy shall be construed as a whole.    

(b)  Any claim of loss or damage that arises out of the status of the Title or lien of the Insured 
Mortgage or by any action asserting such claim shall be restricted to this policy.    

(c)  Any amendment of or endorsement to this policy must be in writing and authenticated by an 
authorized person, or expressly incorporated by Schedule A of this policy.    

(d)  Each endorsement to this policy issued at any time is made a part of this policy and is subject 
to all of its terms and provisions. Except as the endorsement expressly states, it does not (i) 
modify any of the terms and provisions of the policy, (ii) modify any prior endorsement, (iii) 
extend the Date of Policy, or (iv) increase the Amount of Insurance.    

   
15.  SEVERABILITY    
 In the event any provision of this policy, in whole or in part, is held invalid or unenforceable under 

applicable law, the policy shall be deemed not to include that provision or such part held to be 
invalid, but all other provisions shall remain in full force and effect.    

   
16.  CHOICE OF LAW; FORUM  
 (a)  Choice of Law: The Insured acknowledges the Company has underwritten the risks covered 

by this policy and determined the premium charged therefor in reliance upon the law affecting 
interests in real property and applicable to the interpretation, rights, remedies, or enforcement 
of policies of title insurance of the jurisdiction where the Land is located.    

 Therefore, the court or an arbitrator shall apply the law of the jurisdiction where the Land is 
located to determine the validity of claims against the Title or the lien of the Insured Mortgage 
that are adverse to the Insured and to interpret and enforce the terms of this policy.  In neither 
case shall the court or arbitrator apply its conflicts of law principles to determine the 
applicable law.    

 (b)  Choice of Forum: Any litigation or other proceeding brought by the Insured against the 
Company must be filed only in a state or federal court within the United States of America or 
its territories having appropriate jurisdiction.    

    
17.  NOTICES, WHERE SENT    
 Any notice of claim and any other notice or statement in writing required to be given to the 

Company under this policy must be given to the Company at [fill in].    
    
   
NOTE:  Bracketed [ ] material optional   
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HOMEOWNER’S POLICY OF TITLE INSURANCE 

For a one-to-four family residence  

Issued By  

BLANK TITLE INSURANCE COMPANY  

 

OWNER’S INFORMATION SHEET 

 
Your Title Insurance Policy is a legal contract between You and Us.  
  
It applies only to a one-to-four family residence and only if each insured named in Schedule A is a Natural 
Person.  If the Land described in Schedule A of the Policy is not an improved residential lot on which there is 
located a one-to-four family residence, or if each insured named in Schedule A is not a Natural Person, 
contact Us immediately.  
  
The Policy insures You against actual loss resulting from certain Covered Risks.  These Covered Risks are 
listed beginning on page       of the Policy.  The Policy is limited by:  
 

• Provisions of Schedule A    
  
• Exceptions in Schedule B  
  
• Our Duty To Defend Against Legal Actions On Page _____  
  
• Exclusions on page __  
  
• Conditions on pages __ and __.  

  
You should keep the Policy even if You transfer Your Title to the Land.  It may protect against claims made 
against You by someone else after You transfer Your Title.  
  
IF YOU WANT TO MAKE A CLAIM, SEE SECTION 3 UNDER CONDITIONS ON PAGE __.  
  
The premium for this Policy is paid once.  No additional premium is owed for the Policy.  
  
This sheet is not Your insurance Policy.  It is only a brief outline of some of the important Policy features.  The 
Policy explains in detail Your rights and obligations and Our rights and obligations.  Since the Policy--and not 
this sheet--is the legal document,   
  

  
YOU SHOULD READ THE POLICY VERY CAREFULLY.  

  
If You have any questions about Your Policy, contact:  

   
BLANK TITLE INSURANCE COMPANY 

__________________________  
__________________________  
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HOMEOWNER’S POLICY OF TITLE INSURANCE 

For a one-to-four family residence  

Issued By  

BLANK TITLE INSURANCE COMPANY  

 
 
As soon as You Know of anything that might be covered by this Policy, You must notify Us promptly 
in writing at the address shown in Section 3 of the Conditions.  
  

OWNER'S COVERAGE STATEMENT 
  
This Policy insures You against actual loss, including any costs, attorneys’ fees and expenses provided under 
this Policy.  The loss must result from one or more of the Covered Risks set forth below.  This Policy covers 
only Land that is an improved residential lot on which there is located a one-to-four family residence and only 
when each insured named in Schedule A is a Natural Person.  
  
Your insurance is effective on the Policy Date.  This Policy covers Your actual loss from any risk described 
under Covered Risks if the event creating the risk exists on the Policy Date or, to the extent expressly stated 
in Covered Risks, after the Policy Date.  
  
 Your insurance is limited by all of the following:  
  

• The Policy Amount  
  
• For Covered Risk 16, 18, 19 and 21, Your Deductible Amount and Our Maximum Dollar Limit of 

Liability shown in Schedule A   
   
• The Exceptions in Schedule B  
  
• Our Duty To Defend Against Legal Actions  
  
• The Exclusions on page           
  
• The Conditions on pages           and          .  

  
COVERED RISKS  

  
The Covered Risks are:  
  
1. Someone else owns an interest in Your Title.  
  
2. Someone else has rights affecting Your Title because of leases, contracts, or options.  
  
3. Someone else claims to have rights affecting Your Title because of forgery or impersonation.  
  
4. Someone else has an Easement on the Land.  
  
5. Someone else has a right to limit Your use of the Land.  
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6. Your Title is defective.  Some of these defects are:  

a. Someone else’s failure to have authorized a transfer or conveyance of your Title.  
b. Someone else’s failure to create a valid document by electronic means. 
c. A document upon which Your Title is based is invalid because it was not properly signed, sealed, 

acknowledged, delivered or recorded.  
d. A document upon which Your Title is based was signed using a falsified, expired, or otherwise invalid 

power of attorney.  
e. A document upon which Your Title is based was not properly filed, recorded, or indexed in the Public 

Records.  
f. A defective judicial or administrative proceeding.  

7. Any of Covered Risks 1 through 6 occurring after the Policy Date.  

8. Someone else has a lien on Your Title, including a:  

a. lien of real estate taxes or assessments imposed on Your Title by a governmental authority that are 
due or payable, but unpaid;  

b. Mortgage;  
c. judgment, state or federal tax lien;  
d. charge by a homeowner’s or condominium association; or  
e. lien, occurring before or after the Policy Date, for labor and material furnished before the Policy Date.  

9. Someone else has an encumbrance on Your Title.  

10. Someone else claims to have rights affecting Your Title because of fraud, duress, incompetency or 
incapacity.  

11. You do not have actual vehicular and pedestrian access to and from the Land, based upon a legal right.  

12. You are forced to correct or remove an existing violation of any covenant, condition or restriction affecting 
the Land, even if the covenant, condition or restriction is excepted in Schedule B.  However, You are not 
covered for any violation that relates to:  

a. any obligation to perform maintenance or repair on the Land; or   
b. environmental protection of any kind, including hazardous or toxic conditions or substances  

unless there is a notice recorded in the Public Records, describing any part of the Land, claiming a 
violation exists.  Our liability for this Covered Risk is limited to the extent of the violation stated in that 
notice.  

 
13. Your Title is lost or taken because of a violation of any covenant, condition or restriction, which occurred 

before You acquired Your Title, even if the covenant, condition or restriction is excepted in Schedule B.  
 
14. The violation or enforcement of those portions of any law or government regulation concerning:  

  
a. building;  
b. zoning;  
c. land use;      
d. improvements on the Land;  
e. land division; or  
f. environmental protection,  
 
if there is a notice recorded in the Public Records, describing any part of the Land, claiming a violation 
exists or declaring the intention to enforce the law or regulation.  Our liability for this Covered Risk is 
limited to the extent of the violation or enforcement stated in that notice.  
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15. An enforcement action based on the exercise of a governmental police power not covered by Covered 
Risk 14 if there is a notice recorded in the Public Records, describing any part of the Land, of the 
enforcement action or intention to bring an enforcement action.  Our liability for this Covered Risk is 
limited to the extent of the enforcement action stated in that notice.  

  
16. Because of an existing violation of a subdivision law or regulation affecting the Land:  
  

a. You are unable to obtain a building permit;  
b. You are required to correct or remove the violation; or  
c. someone else has a legal right to, and does, refuse to perform a contract to purchase the Land, lease 

it or make a Mortgage loan on it.  
  

The amount of Your insurance for this Covered Risk is subject to Your Deductible Amount and Our 
Maximum Dollar Limit of Liability shown in Schedule A.  

  
17. You lose Your Title to any part of the Land because of the right to take the Land by condemning it, if:  
 

a. there is a notice of the exercise of the right recorded in the Public Records and the notice describes 
any part of the Land; or  

b. the taking happened before the Policy Date and is binding on You if You bought the Land without 
Knowing of the taking.  

  
18. You are forced to remove or remedy Your existing structures, or any part of them - other than boundary 

walls or fences - because any portion was built without obtaining a building permit from the proper 
government office.  The amount of Your insurance for this Covered Risk is subject to Your Deductible 
Amount and Our Maximum Dollar Limit of Liability shown in Schedule A.  

  
19. You are forced to remove or remedy Your existing structures, or any part of them, because they violate 

an existing zoning law or zoning regulation.  If You are required to remedy any portion of Your existing 
structures, the amount of Your insurance for this Covered Risk is subject to Your Deductible Amount and 
Our Maximum Dollar Limit of Liability shown in Schedule A.  

  
20. You cannot use the Land because use as a single-family residence violates an existing zoning law or 

zoning regulation.  
 
21. You are forced to remove Your existing structures because they encroach onto Your neighbor’s land.  If 

the encroaching structures are boundary walls or fences, the amount of Your insurance for this Covered 
Risk is subject to Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule 
A.  

22. Someone else has a legal right to, and does, refuse to perform a contract to purchase the Land, lease it 
or make a Mortgage loan on it because Your neighbor’s existing structures encroach onto the Land.   

  
23. You are forced to remove Your existing structures which encroach onto an Easement or over a building 

set-back line, even if the Easement or building set-back line is excepted in Schedule B.  
  
24. Your existing structures are damaged because of the exercise of a right to maintain or use any Easement 

affecting the Land, even if the Easement is excepted in Schedule B.  
  
25. Your existing improvements (or a replacement or modification made to them after the Policy Date), 

including lawns, shrubbery or trees, are damaged because of the future exercise of a right to use the 
surface of the Land for the extraction or development of minerals, water or any other substance, even if 
those rights are excepted or reserved from the description of the Land or excepted in Schedule B.  
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26. Someone else tries to enforce a discriminatory covenant, condition or restriction that they claim affects 
Your Title which is based upon race, color, religion, sex, handicap, familial status, or national origin.  

  
27. A taxing authority assesses supplemental real estate taxes not previously assessed against the Land for 

any period before the Policy Date because of construction or a change of ownership or use that occurred 
before the Policy Date.  

  
28. Your neighbor builds any structures after the Policy Date -- other than boundary walls or fences -- which 

encroach onto the Land.   
  
29. Your Title is unmarketable, which allows someone else to refuse to perform a contract to purchase the 

Land, lease it or make a Mortgage loan on it.  
  
30. Someone else owns an interest in Your Title because a court order invalidates a prior transfer of the title 

under federal bankruptcy, state insolvency, or similar creditors’ rights laws.  
  

31. The residence with the address shown in Schedule A is not located on the Land at the Policy Date.  
  
32. The map, if any, attached to this Policy does not show the correct location of the Land according to the 

Public Records.  
 

OUR DUTY TO DEFEND AGAINST LEGAL ACTIONS  
  
We will defend Your Title in any legal action only as to that part of the action which is based on a Covered 
Risk and which is not excepted or excluded from coverage in this Policy.  We will pay the costs, attorneys' 
fees, and expenses We incur in that defense.  
  
We will not pay for any part of the legal action which is not based on a Covered Risk or which is excepted or 
excluded from coverage in this Policy.  
 
 
We can end Our duty to defend Your Title under Section 4 of the Conditions.  
  

THIS POLICY IS NOT COMPLETE WITHOUT SCHEDULES A AND B.  
  

[Witness clause optional]  
  
BLANK TITLE INSURANCE COMPANY  
  
 BY:____________________________________  
                   PRESIDENT  
  
 BY:____________________________________  
                   SECRETARY  
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EXCLUSIONS 
  
In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and 
expenses resulting from:  
  
1.  Governmental police power, and the existence or violation of those portions of any law or government 

regulation concerning:  
  

a. building;  
b. zoning;  
c. land use;      
d. improvements on the Land;  
e. land division; and  
f. environmental protection.  

  
This Exclusion does not limit the coverage described in Covered Risk 8.a., 14, 15, 16, 18, 19, 20, 23 or 
27.  

  
2.  The failure of Your existing structures, or any part of them, to be constructed in accordance with 

applicable building codes.  This Exclusion does not limit the coverage described in Covered Risk 14 or 
15.  

  
3. The right to take the Land by condemning it.  This Exclusion does not limit the coverage described in 

Covered Risk 17.  
  
4.  Risks:  
  

a. that are created, allowed, or agreed to by You, whether or not they are recorded in the Public 
Records;  

b. that are Known to You at the Policy Date, but not to Us, unless they are recorded in the Public 
Records at the Policy Date;  

c. that result in no loss to You; or  
d. that first occur after the Policy Date - this does not limit the coverage described in Covered Risk 7, 

8.e., 25, 26, 27 or 28.  
  
5. Failure to pay value for Your Title.    
  
6. Lack of a right:  
  

a. to any land outside the area specifically described and referred to in paragraph 3 of Schedule A; and  
b. in streets, alleys, or waterways that touch the Land.  

  
This Exclusion does not limit the coverage described in Covered Risk 11 or 21.  
 

7. The transfer of the Title to You is invalid as a preferential transfer or as a fraudulent transfer or 
conveyance under federal bankruptcy, state insolvency, or similar creditors’ rights laws. 

 
8.    Contamination, explosion, fire, flooding, vibration, fracturing, earthquake or subsidence.  
 
9.   Negligence by a person or an Entity exercising a right to extract or develop minerals, water, or any other 

substances.  
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HOMEOWNER’S POLICY OF TITLE INSURANCE 

For a one-to-four family residence  

Issued By  

BLANK TITLE INSURANCE COMPANY  

 
 

CONDITIONS  
  

1. DEFINITIONS 
  

a. Easement - the right of someone else to use the Land for a special purpose.  
 

b. Estate Planning Entity - a legal entity or Trust established by a Natural Person for estate planning. 
  
c. Known - things about which You have actual knowledge.  The words “Know” and “Knowing” have the 

same meaning as Known.  
  
d. Land - the land or condominium unit described in paragraph 3 of Schedule A and any improvements 

on the Land which are real property.  
  
e. Mortgage - a mortgage, deed of trust, trust deed or other security instrument.  
  
f. Natural Person - a human being, not a commercial or legal organization or entity.  Natural Person 

includes a trustee of a Trust even if the trustee is not a human being.  
  
g. Policy Date - the date and time shown in Schedule A.  If the insured named in Schedule A first 

acquires the interest shown in Schedule A by an instrument recorded in the Public Records later than 
the date and time shown in Schedule A, the Policy Date is the date and time the instrument is 
recorded.  

  
h. Public Records - records that give constructive notice of matters affecting Your Title, according to the 

state statutes where the Land is located.  
  
i. Title - the ownership of Your interest in the Land, as shown in Schedule A.  
  
j. Trust - a living trust established by a Natural Person for estate planning.  
  
k. We/Our/Us - Blank Title Insurance Company.  
  
l. You/Your - the insured named in Schedule A and also those identified in Section 2.b. of these 

Conditions.   
  
2. CONTINUATION OF COVERAGE 
  

a. This Policy insures You forever, even after You no longer have Your Title.  You cannot assign this 
Policy to anyone else.  

  
b. This Policy also insures:  

 (1) anyone who inherits Your Title because of Your death;  

 (2) Your spouse who receives Your Title because of dissolution of Your marriage;  
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(3) the trustee or successor trustee of Your  Trust or any Estate Planning Entity created for You to 

whom or to which You transfer Your Title after the Policy Date;  
  
(4) the beneficiaries of Your Trust upon Your death; or 
 
(5) anyone who receives Your Title by a transfer effective on Your death as authorized by law.   

  
c. We may assert against the insureds identified in Section 2.b. any rights and defenses that We have 

against any previous insured under this Policy.  
 
3. HOW TO MAKE A CLAIM 
  

a. Prompt Notice Of Your Claim 
  

(1) As soon as You Know of anything that might be covered by this Policy, You must notify Us 
promptly in writing.  

  
(2) Send Your notice to Blank Title Insurance Company,                                          , Attention:  

Claims Department.  Please include the Policy number shown in Schedule A , and the county and 
state where the Land is located.  Please enclose a copy of Your policy, if available.  

  
(3) If You do not give Us prompt notice, Your coverage will be reduced or ended, but only to the 

extent Your failure affects Our ability to resolve the claim or defend You.   
  

b. Proof Of Your Loss 
  

(1) We may require You to give Us a written statement signed by You describing Your loss which 
includes:  

  
(a) the basis of Your claim;  
  
(b) the Covered Risks which resulted in Your loss;  
  
(c) the dollar amount of Your loss; and  
  
(d) the method You used to compute the amount of Your loss.  

  
(2) We may require You to make available to Us records, checks, letters, contracts, insurance 

policies and other papers which relate to Your claim.  We may make copies of these papers.  
  
(3) We may require You to answer questions about Your claim under oath.  
  
(4) If you fail or refuse to give Us a statement of loss, answer Our questions under oath, or make 

available to Us the papers We request, Your coverage will be reduced or ended, but only to the 
extent Your failure or refusal affects Our ability to resolve the claim or defend You.  

 
4. OUR CHOICES WHEN WE LEARN OF A CLAIM 
  

a. After We receive Your notice, or otherwise learn, of a claim that is covered by this Policy, Our choices 
include one or more of the following:  

  
(1) Pay the claim;  
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(2) Negotiate a settlement;  
  
(3) Bring or defend a legal action related to the claim;  
  
(4) Pay You the amount required by this Policy;  
  
(5) End the coverage of this Policy for the claim by paying You Your actual loss resulting from the 

Covered Risk, and those costs, attorneys’ fees and expenses incurred up to that time which We 
are obligated to pay;  

  
(6) End the coverage described in Covered Risk 16, 18, 19 or 21 by paying You the amount of Your 

insurance then in force for the particular Covered Risk, and those costs, attorneys’ fees and 
expenses incurred up to that time which We are obligated to pay;  

  
(7) End all coverage of this Policy by paying You the Policy Amount then in force, and those costs, 

attorneys' fees and expenses incurred up to that time which We are obligated to pay;  
  
(8) Take other appropriate action.  

  
b. When We choose the options in Sections 4.a. (5), (6) or (7), all Our obligations for the claim end, 

including Our obligation to defend, or continue to defend, any legal action.  
  
c. Even if We do not think that the Policy covers the claim, We may choose one or more of the options 

above.  By doing so, We do not give up any rights.   
  
5. HANDLING A CLAIM OR LEGAL ACTION 
  

a. You must cooperate with Us in handling any claim or legal action and give Us all relevant information.  
   
b. If You fail or refuse to cooperate with Us, Your coverage will be reduced or ended, but only to the 

extent Your failure or refusal affects Our ability to resolve the claim or defend You.  
  
c. We are required to repay You only for those settlement costs, attorneys' fees and expenses that We 

approve in advance.  
  
d. We have the right to choose the attorney when We bring or defend a legal action on Your behalf.  We 

can appeal any decision to the highest level.  We do not have to pay Your claim until the legal action 
is finally decided.  

  
e. Whether or not We agree there is coverage, We can bring or defend a legal action, or take other 

appropriate action under this Policy.  By doing so, We do not give up any rights.  
  
6. LIMITATION OF OUR LIABILITY 
  

a. After subtracting Your Deductible Amount if it applies, We will pay no more than the least of:  
 

(1) Your actual loss;    
  
(2) Our Maximum Dollar Limit of Liability then in force for the particular Covered Risk, for claims 

covered only under Covered Risk 16, 18, 19 or 21; or  
  
(3) the Policy Amount then in force.   

  
and any costs, attorneys’ fees and expenses that We are obligated to pay under this Policy.  
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b. If We pursue Our rights under Sections 4.a.(3) and 5.e. of these Conditions and are unsuccessful in 

establishing the Title, as insured:  
  

(1) the Policy Amount then in force will be increased by 10% of the Policy Amount shown in 
Schedule A, and  

  
(2) You shall have the right to have the actual loss determined on either the date the claim was made 

by You or the date it is settled and paid.  
  

c. (1)  If We remove the cause of the claim with reasonable diligence after receiving notice of it, all 
Our obligations for the claim end, including any obligation for loss You had while We were 
removing the cause of the claim.  

  
(2)  Regardless of 6.c.(1) above, if You cannot use the Land because of a claim covered by this 

Policy:  
 
(a) You may rent a reasonably equivalent substitute residence and We will repay You for the 

actual rent You pay, until the earlier of:  
  

(i) the cause of the claim is removed; or  
  
(ii) We pay You the amount required by this Policy.  If Your claim is covered only under 

Covered Risk 16, 18, 19 or 21, that payment is the amount of Your insurance then in 
force for the particular Covered Risk.  

  
(b) We will pay reasonable costs You pay to relocate any personal property You have the right to 

remove from the Land, including transportation of that personal property for up to twenty-five 
(25) miles from the Land, and repair of any damage to that personal property because of the 
relocation.  The amount We will pay You under this paragraph is limited to the value of the 
personal property before You relocate it.  

  
d. All payments We make under this Policy reduce the Policy Amount then in force, except for costs, 

attorneys' fees and expenses.  All payments We make for claims which are covered only under 
Covered Risk 16, 18, 19 or 21 also reduce Our Maximum Dollar Limit of Liability for the particular 
Covered Risk, except for costs, attorneys’ fees and expenses.  

  
e. If We issue, or have issued, a Policy to the owner of a Mortgage that is on Your Title and We have 

not given You any coverage against the Mortgage, then:  
(1) We have the right to pay any amount due You under this Policy to the owner of the Mortgage, 

and any amount paid shall be treated as a payment to You under this Policy, including under 
Section 4.a. of these Conditions;  

  
(2) Any amount paid to the owner of the Mortgage shall be subtracted from the Policy Amount then in 

force ; and  
  
(3) If Your claim is covered only under Covered Risk 16, 18, 19 or 21, any amount paid to the owner 

of the Mortgage shall also be subtracted from Our Maximum Dollar Limit of Liability for the 
particular Covered Risk.  

  
f. If You do anything to affect any right of recovery You may have against someone else, We can 

subtract from Our liability the amount by which You reduced the value of that right.  
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7. TRANSFER OF YOUR RIGHTS TO US 
  

a. When We settle Your claim, We have all the rights and remedies You have against any person or 
property related to the claim.  You must not do anything to affect these rights and remedies.  When 
We ask, You must execute documents to evidence the transfer to Us of these rights and remedies.  
You must let Us use Your name in enforcing these rights and remedies.  

  
b. We will not be liable to You if We do not pursue these rights and remedies or if We do not recover 

any amount that might be recoverable.  
  
c. We will pay any money We collect from enforcing these rights and remedies in the following order:  

  
(1) to Us for the costs, attorneys’ fees and expenses We paid to enforce these rights and remedies;  
  
(2) to You for Your loss that You have not already collected;  
  
(3) to Us for any money We paid out under this Policy on account of Your claim; and  
  
(4) to You whatever is left.  

  
d. If You have rights and remedies under contracts (such as indemnities, guaranties, bonds or other 

policies of insurance) to recover all or part of Your loss, then We have all of those rights and 
remedies, even if those contracts provide that those obligated have all of Your rights and remedies 
under this Policy.  

  
8. THIS POLICY IS THE ENTIRE CONTRACT 
 
This Policy, with any endorsements, is the entire contract between You and Us.  To determine the meaning of 
any part of this Policy, You must read the entire Policy and any endorsements.  Any changes to this Policy 
must be agreed to in writing by Us.  Any claim You make against Us must be made under this Policy and is 
subject to its terms.  

  
9. INCREASED POLICY AMOUNT 
 
The Policy Amount  then in force will increase by ten percent (10%) of the Policy Amount shown in Schedule 
A each year for the first five years following the Policy Date shown in Schedule A, up to one hundred fifty 
percent (150%) of the Policy Amount shown in Schedule A.  The increase each year will happen on the 
anniversary of the Policy Date shown in Schedule A.  
 
10. SEVERABILITY 
  
If any part of this Policy is held to be legally unenforceable, both You and We can still enforce the rest of this 
Policy.   
  
11. ARBITRATION 
  

a. If permitted in the state where the Land is located, You or We may demand arbitration.  
  
b. The law used in the arbitration is the law of the state where the Land is located.  
  
c. The arbitration shall be under the Title Insurance Arbitration Rules of the American Land Title 

Association (“Rules”).  You can get a copy of the Rules from Us.  
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d. Except as provided in the Rules, You cannot join or consolidate Your claim or controversy with claims 
or controversies of other persons.  

  
e. The arbitration shall be binding on both You and Us.  The arbitration shall decide any matter in 

dispute between You and Us.   
  
f. The arbitration award may be entered as a judgment in the proper court.  

  
12. CHOICE OF LAW 

The law of the state where the Land is located shall apply to this policy.  
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HOMEOWNER’S POLICY OF TITLE INSURANCE 

For a one-to-four family residence  

Issued By  

BLANK TITLE INSURANCE COMPANY  

 
 

SCHEDULE A  
  
Name and Address of Title Insurance Company: 
 
Policy No.:  [Premium: $_______________] Policy Amount: $   Policy Date [and Time]:  
  
Deductible Amounts and Maximum Dollar Limits of Liability  
For Covered Risk 16, 18, 19 and 21:  
  
        Your Deductible Amount    Our Maximum Dollar Limit of Liability  
  
Covered Risk 16:      % of Policy Amount  Shown in Schedule A    $                                     
       or   $                                     

    (whichever is less)  
  
Covered Risk 18:      % of Policy Amount  Shown in Schedule A    $                                     
        or    $                                     

    (whichever is less)        
  
Covered Risk 19:      % of Policy Amount  Shown in Schedule A    $                                     
       or   $                                     

    (whichever is less)        
  
Covered Risk 21:      % of Policy Amount  Shown in Schedule A    $                                     
        or   $                                     

    (whichever is less)  
  
        
Street Address of the Land:  
  

1. Name of Insured:         
  
2. Your interest in the Land covered by this Policy is:  
  
3.  The Land referred to in this Policy is described as:  
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HOMEOWNER’S POLICY OF TITLE INSURANCE 

For a one-to-four family residence  

Issued By  

BLANK TITLE INSURANCE COMPANY  

  
 

SCHEDULE B  
  

EXCEPTIONS   
  

In addition to the Exclusions, You are not insured against loss, costs, attorneys’ fees, and expenses resulting 
from:  



From: Allen, Ken [mailto:Ken.Allen@insurance.ca.gov] 
Sent: Friday, January 24, 2014 2:16 PM
To: 'Mail@clta.org'
Subject: California Land Title Association Forms Filing, CDI #139367

Dear Mr. Page,

Please be advised that the subject California Land Title Association forms filing, CDI #139367, was received on 
December 20, 2013.  The filing carries an effective date of January 19, 2014.  Please note that the Commissioner 
may at any time take any action allowed by law if it is determined that any portion of this filing application 
conflicts with any applicable law or regulation.

Sincerely,

Ken Allen, CPCU, AIE
Bureau Chief
California Department of Insurance
Rate Regulation Branch, RFLA3
Tel: 2133466783
Fax: 2138976181
Email: Ken.Allen@insurance.ca.gov
Website: www.insurance.ca.gov

Page 1 of 1



From: Flores, Paul
To: hs@clta.org
Subject: Errata in CLTA Endorsement Book re ALTA 7.1-06 and 7.2-06
Date: Tuesday, October 01, 2013 9:38:00 AM
Attachments: image001.gif

image002.jpg

Heather – I just spotted that the boiler plate (last paragraph)
language is missing from the above-referenced endorsement forms
regarding Manufactured Housing. Please see to it that  these are
corrected ASAP! Thanks.
 
Paul
 
Paul E. Flores
FIDELITY NATIONAL TITLE GROUP
Nevada Regional Underwriting Counsel
cid:image001.jpg@01CD49FC.2C38AB30

3480 Vine St., Ste. 100, Riverside, CA 92507   
Office – Direct (951) 248-0633, Cell (949) 468-6189 & Fax (951) 781-5982

This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may
contain information that is privileged, confidential and exempt from disclosure under applicable law. If you are not an intended
recipient, or the employee or agent responsible for delivering this e-mail to the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited. If you received this e-mail message in
error, please immediately notify the sender by replying to this message or by telephone. Thank you.

 

mailto:hs@clta.org
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Exhibit A (Revised 06-03-11 02-07-14) 

 
CALIFORNIA LAND TITLE ASSOCIATION 
STANDARD COVERAGE POLICY – 1990 

 
EXCLUSIONS FROM COVERAGE 

 

The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, 

attorneys' fees or expenses which arise by reason of: 

 

1. (a) Any law, ordinance or governmental regulation (including but not limited to building or zoning laws, ordinances, or regulations) 

restricting, regulating, prohibiting or relating (i) the occupancy, use, or enjoyment of the land; (ii) the character, dimensions or 

location of any improvement now or hereafter erected on the land; (iii) a separation in ownership or a change in the 

dimensions or area of the land or any parcel of which the land is or was a part; or (iv) environmental protection, or the effect of 

any violation of these laws, ordinances or governmental regulations, except to the extent that a notice of the enforcement 

thereof or a notice of a defect, lien, or encumbrance resulting from a violation or alleged violation affecting the land has been 

recorded in the public records at Date of Policy. 

 

(b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or notice 

of a defect, lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the 

public records at Date of Policy. 

 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not 

excluding from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser 

for value without knowledge. 

 

3. Defects, liens, encumbrances, adverse claims or other matters: 

 

(a) whether or not recorded in the public records at Date of Policy, but created, suffered, assumed or agreed to by the insured 

claimant; 

 

(b) not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not 

disclosed in writing to the Company by the insured claimant prior to the date the insured claimant became an insured under 

this policy; 

 

(c) resulting in no loss or damage to the insured claimant; 

 

(d) attaching or created subsequent to Date of Policy; or 

 

(e) resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the insured 

mortgage or for the estate or interest insured by this policy. 

 

4. Unenforceability of the lien of the insured mortgage because of the inability or failure of the insured at Date of Policy, or the inability 

or failure of any subsequent owner of the indebtedness, to comply with the applicable doing business laws of the state in which the 

land is situated. 

 

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, which arises out of the transaction evidenced by the 

insured mortgage and is based upon usury or any consumer credit protection or truth in lending law. 

 

6. Any claim, which arises out of the transaction vesting in the insured the estate of interest insured by this policy or the transaction 

creating the interest of the insured lender, by reason of the operation of federal bankruptcy, state insolvency or similar creditors' 

rights laws. 
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EXCEPTIONS FROM COVERAGE - SCHEDULE B, PART I 

 

 This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by 

reason of: 

 

1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments 

on real property or by the public records. 

 

Proceedings by a public agency which may result in taxes or assessments, or notices of such proceedings, whether or not shown by 

the records of such agency or by the public records. 

 

2. Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an inspection of 

the land or which may be asserted by persons in possession thereof. 

 

3. Easements, liens or encumbrances, or claims thereof, not shown by the public records. 

 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would 

disclose, and which are not shown by the public records. 

 

5. (a)  Unpatented mining claims;  (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof;  (c) water rights, 

claims or title to water, whether or not the matters excepted under (a), (b) or (c) are shown by the public records. 

 

6. Any lien or right to a lien for services, labor or material not shown by the public records. 

 

 
 
 

CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (02-03-10 12-02-13) 
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE 

 
EXCLUSIONS 

  

In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and expenses resulting from:  

  

1.  Governmental police power, and the existence or violation of those portions of any law or government regulation concerning:  

  

a. building;  

b. zoning;  

c. land use;      

d. improvements on the Land;  

e. land division; and  

f. environmental protection.  

  

This Exclusion does not limit the coverage described in Covered Risk 8.a., 14, 15, 16, 18, 19, 20, 23 or 27.  

  

2.  The failure of Your existing structures, or any part of them, to be constructed in accordance with applicable building codes.  This Exclusion 

does not limit the coverage described in Covered Risk 14 or 15.  

  

3. The right to take the Land by condemning it.  This Exclusion does not limit the coverage described in Covered Risk 17.  

  

4.  Risks:  

  

a. that are created, allowed, or agreed to by You, whether or not they are recorded in the Public Records;  

b. that are Known to You at the Policy Date, but not to Us, unless they are recorded in the Public Records at the Policy Date;  

c. that result in no loss to You; or  

d. that first occur after the Policy Date - this does not limit the coverage described in Covered Risk 7, 8.e., 25, 26, 27 or 28.  
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5. Failure to pay value for Your Title.    

  

6. Lack of a right:  

  

a. to any land outside the area specifically described and referred to in paragraph 3 of Schedule A; and  

b. in streets, alleys, or waterways that touch the Land.  

  

This Exclusion does not limit the coverage described in Covered Risk 11 or 21.  

 

 7. The transfer of the Title to You is invalid as a preferential transfer or as a fraudulent transfer or conveyance under federal 

bankruptcy, state insolvency, or similar creditors’ rights laws. 

 8. Contamination, explosion, fire, flooding, vibration, fracturing, earthquake, or subsidence.  

 9.     Negligence by a person or an Entity exercising a right to extract or develop minerals, water, or any other 
substances. 

 
 

LIMITATIONS ON COVERED RISKS 

Your insurance for the following Covered Risks is limited on the Owner’s Coverage Statement as follows: 

 For Covered Risk 16, 18, 19, and 21 Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A. 

The deductible amounts and maximum dollar limits shown on Schedule A are as follows: 

  
Your Deductible Amount 

Our Maximum Dollar 
Limit of Liability 
 

Covered Risk 16:  % of Policy Amount Shown in Schedule A or $______ $ _____ 
  (whichever is less) 

 

Covered Risk 18:  % of Policy Amount Shown in Schedule A or $______ $ _____ 
  (whichever is less) 

 

Covered Risk 19:  % of Policy Amount Shown in Schedule A or $______ $ _____ 
  (whichever is less) 

 

Covered Risk 21:  % of Policy Amount Shown in Schedule A or $______ $ _____ 
  (whichever is less) 

 
 
 
 AMERICAN LAND TITLE ASSOCIATION 
 RESIDENTIAL TITLE INSURANCE POLICY (6-1-87) 
 EXCLUSIONS 

In addition to the Exceptions in Schedule B, you are not insured against loss, costs, attorneys' fees, and expenses resulting from: 

1.Governmental police power, and the existence or violation of any law or government regulation.  This includes building and zoning 

ordinances and also laws and regulations concerning: 

* land use 

* improvements on the land 

* land division 

* environmental protection 

This exclusion does not apply to violations or the enforcement of these matters which appear in the public records at Policy Date. 

This exclusion does not limit the zoning coverage described in Items 12 and 13 of Covered Title Risks. 

2. The right to take the land by condemning it, unless: 

* a notice of exercising the right appears in the public records 

* on the Policy Date 

* the taking happened prior to the Policy Date and is binding on you if you bought the land without knowing of the taking 

 

3. Title Risks: 

* that are created, allowed, or agreed to by you 
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* that are known to you, but not to us, on the Policy Date -- unless they appeared in the public records 

* that result in no loss to you 

*that first affect your title after the Policy Date -- this does not limit the labor and material lien coverage in Item 8 of Covered Title Risks 

4. Failure to pay value for your title. 

5. Lack of a right: 

* to any land outside the area specifically described and referred to in Item 3 of Schedule A 

 OR 

* in streets, alleys, or waterways that touch your land 

This exclusion does not limit the access coverage in Item 5 of Covered Title Risks. 

 

 
 

2006 ALTA LOAN POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 

The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' 

fees, or expenses that arise by reason of:  

1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, 

prohibiting, or relating to 

(i) the occupancy, use, or enjoyment of the Land;  

(ii) the character, dimensions, or location of any improvement erected on the Land;  

(iii) the subdivision of land; or 

(iv) environmental protection;  

or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit 

the coverage provided under Covered Risk 5.  

(b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk  6.  

2. Rights of eminent domain.  This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8. 

3. Defects, liens, encumbrances, adverse claims, or other matters 

(a) created, suffered, assumed, or agreed to by the Insured Claimant; 

(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not 

disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this 

policy; 

(c) resulting in no loss or damage to the Insured Claimant;  

(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 

11, 13 or 14); or  

(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.  

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-

business laws of the state where the Land is situated. 

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the 

Insured Mortgage and is based upon usury or any consumer credit protection or truth-in-lending law. 

6. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction creating 

the lien of the Insured Mortgage, is 

(a) a fraudulent conveyance or fraudulent transfer, or 

(b) a preferential transfer for any reason not stated in Covered Risk 13(b) of this policy.   
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7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date 

of Policy and the date of recording of the Insured Mortgage in the Public Records.  This Exclusion does not modify or limit the 

coverage provided under Covered Risk 11(b). 

The above policy form may be issued to afford either Standard Coverage or Extended Coverage.  In addition to the above Exclusions from 

Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 

EXCEPTIONS FROM COVERAGE 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 

1. (a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on 

real property or by the Public Records; (b) proceedings by a public agency  that may result in taxes or assessments, or notices of such 

proceedings, whether or not shown by the records of such agency or by the Public Records.  

2. Any facts, rights, interests, or claims that are not shown by the Public Records but that could be ascertained by an inspection of the Land 

or that may be asserted by  persons in possession of the Land. 

3. Easements, liens or encumbrances, or claims thereof, not shown  by the Public Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate 

and complete land survey of the Land and not shown by the Public Records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, 

claims or title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the Public Records. 

6. Any lien or right to a lien for services, labor or material not shown by the Public Records. 

 

2006 ALTA OWNER’S POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 

The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' 
fees, or expenses that arise by reason of:   

1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, 

prohibiting, or relating to 

(i) the occupancy, use, or enjoyment of the Land;   

(ii) the character, dimensions, or location of any improvement erected on the Land;   

(iii) the subdivision of land; or   

(iv) environmental protection;    

or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit 

the coverage provided under Covered Risk 5.   

(b) Any governmental police power.  This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6. 

2. Rights of eminent domain.  This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.     

 

3. Defects, liens, encumbrances, adverse claims, or other matters   

(a) created, suffered, assumed, or agreed to by the Insured Claimant;   

(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not 

disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this 

policy;   
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(c) resulting in no loss or damage to the Insured Claimant;   

(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 

9 and 10); or   

(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Title.   

4.  Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction vesting 

the Title as shown in Schedule A, is 

(a) a fraudulent conveyance or fraudulent transfer; or 

(b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy.   

5. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date 

of Policy and the date of recording of the deed or other instrument of transfer in the Public Records that vests Title as shown in 

Schedule A. 

The above policy form may be issued to afford either Standard Coverage or Extended Coverage.  In addition to the above 

Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from 

Coverage: 

EXCEPTIONS FROM COVERAGE 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 

1. (a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or 

assessments on real property or by the Public Records; (b) proceedings by a public agency  that may result in taxes or 

assessments, or notices of such proceedings, whether or not shown by the records of such agency or by the Public Records.  

2. Any facts, rights, interests, or claims that are not shown in the Public Records but that could be ascertained by an inspection of 

the Land or that may be asserted by persons in possession of the Land. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the Public Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by 

an accurate and complete land survey of the Land and that are not shown by the Public Records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water 

rights, claims or title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the Public Records. 

6. Any lien or right to a lien for services, labor or material not shown by the Public Records. 

 

 
ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (07-26-10) (12-02-13) 

EXCLUSIONS FROM COVERAGE 

The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys’ 

fees or expenses which arise by reason of:  

  

1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, 

prohibiting, or relating to  

(i)  the occupancy, use, or enjoyment of the Land;    

(ii)  the character, dimensions, or location of any improvement erected on the Land;    

(iii)  the subdivision of land; or    

(iv)  environmental protection;     
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or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit the 

coverage provided under Covered Risk  5, 6, 13(c), 13(d), 14 or 16.   

(b) Any governmental police power.  This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 5, 6, 13(c), 

13(d), 14 or 16. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.   

3. Defects, liens, encumbrances, adverse claims, or other matters  

(a)  created, suffered, assumed, or agreed to by the Insured Claimant;    

(b)  not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not 

disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this 

policy;    

(c)  resulting in no loss or damage to the Insured Claimant;    

(d)  attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 

11, 16, 17, 18, 19, 20, 21, 22, 23, 24, 27 or 28); or    

(e)  resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.    

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-

business laws of the state where the Land is situated.   

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the 

Insured Mortgage and is based upon usury, or any consumer credit protection or truth-in-lending law.  This Exclusion does not modify or 

limit the coverage provided in Covered Risk 26.    

 

6. Any claim of invalidity, unenforceability or lack of priority of the lien of the Insured Mortgage as to Advances or modifications made after the 

Insured has Knowledge that the vestee shown in Schedule A is no longer the owner of the estate or interest covered by this policy. This 

Exclusion does not modify or limit the coverage provided in Covered Risk 11.  

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching subsequent to Date 

of Policy. This Exclusion does not modify or limit the coverage provided in Covered Risk 11(b) or 25.  

8.  The failure of the residential structure, or any portion of it, to have been constructed before, on or after Date of Policy in accordance with 

applicable building codes.  This Exclusion does not modify or limit the coverage provided in Covered Risk 5 or 6. 

 

9.  Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction creating 

the lien of the Insured Mortgage, is 

(a)  a fraudulent conveyance or fraudulent transfer, or 

(b)  a preferential transfer for any reason not stated in Covered Risk 27(b) of this policy.   

 10.  Contamination, explosion, fire, flooding, vibration, fracturing, earthquake, or subsidence.  

 11. Negligence by a person or an Entity exercising a right to extract or develop minerals, water, or any  
other substances. 
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Exhibit A (Revised 02-07-14) 

 
CALIFORNIA LAND TITLE ASSOCIATION 
STANDARD COVERAGE POLICY – 1990 

 
EXCLUSIONS FROM COVERAGE 

 

The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, 

attorneys' fees or expenses which arise by reason of: 

 

1. (a) Any law, ordinance or governmental regulation (including but not limited to building or zoning laws, ordinances, or regulations) 

restricting, regulating, prohibiting or relating (i) the occupancy, use, or enjoyment of the land; (ii) the character, dimensions or 

location of any improvement now or hereafter erected on the land; (iii) a separation in ownership or a change in the 

dimensions or area of the land or any parcel of which the land is or was a part; or (iv) environmental protection, or the effect of 

any violation of these laws, ordinances or governmental regulations, except to the extent that a notice of the enforcement 

thereof or a notice of a defect, lien, or encumbrance resulting from a violation or alleged violation affecting the land has been 

recorded in the public records at Date of Policy. 

 

(b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or notice 

of a defect, lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the 

public records at Date of Policy. 

 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not 

excluding from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser 

for value without knowledge. 

 

3. Defects, liens, encumbrances, adverse claims or other matters: 

 

(a) whether or not recorded in the public records at Date of Policy, but created, suffered, assumed or agreed to by the insured 

claimant; 

 

(b) not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not 

disclosed in writing to the Company by the insured claimant prior to the date the insured claimant became an insured under 

this policy; 

 

(c) resulting in no loss or damage to the insured claimant; 

 

(d) attaching or created subsequent to Date of Policy; or 

 

(e) resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the insured 

mortgage or for the estate or interest insured by this policy. 

 

4. Unenforceability of the lien of the insured mortgage because of the inability or failure of the insured at Date of Policy, or the inability 

or failure of any subsequent owner of the indebtedness, to comply with the applicable doing business laws of the state in which the 

land is situated. 

 

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, which arises out of the transaction evidenced by the 

insured mortgage and is based upon usury or any consumer credit protection or truth in lending law. 

 

6. Any claim, which arises out of the transaction vesting in the insured the estate of interest insured by this policy or the transaction 

creating the interest of the insured lender, by reason of the operation of federal bankruptcy, state insolvency or similar creditors' 

rights laws. 
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EXCEPTIONS FROM COVERAGE - SCHEDULE B, PART I 

 

 This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by 

reason of: 

 

1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments 

on real property or by the public records. 

 

Proceedings by a public agency which may result in taxes or assessments, or notices of such proceedings, whether or not shown by 

the records of such agency or by the public records. 

 

2. Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an inspection of 

the land or which may be asserted by persons in possession thereof. 

 

3. Easements, liens or encumbrances, or claims thereof, not shown by the public records. 

 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would 

disclose, and which are not shown by the public records. 

 

5. (a)  Unpatented mining claims;  (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof;  (c) water rights, 

claims or title to water, whether or not the matters excepted under (a), (b) or (c) are shown by the public records. 

 

6. Any lien or right to a lien for services, labor or material not shown by the public records. 

 

 
 
 

CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (12-02-13) 
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE 

 
EXCLUSIONS 

  

In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and expenses resulting from:  

  

1.  Governmental police power, and the existence or violation of those portions of any law or government regulation concerning:  

  

a. building;  

b. zoning;  

c. land use;      

d. improvements on the Land;  

e. land division; and  

f. environmental protection.  

  

This Exclusion does not limit the coverage described in Covered Risk 8.a., 14, 15, 16, 18, 19, 20, 23 or 27.  

  

2.  The failure of Your existing structures, or any part of them, to be constructed in accordance with applicable building codes.  This Exclusion 

does not limit the coverage described in Covered Risk 14 or 15.  

  

3. The right to take the Land by condemning it.  This Exclusion does not limit the coverage described in Covered Risk 17.  

  

4.  Risks:  

  

a. that are created, allowed, or agreed to by You, whether or not they are recorded in the Public Records;  

b. that are Known to You at the Policy Date, but not to Us, unless they are recorded in the Public Records at the Policy Date;  

c. that result in no loss to You; or  

d. that first occur after the Policy Date - this does not limit the coverage described in Covered Risk 7, 8.e., 25, 26, 27 or 28.  
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5. Failure to pay value for Your Title.    

  

6. Lack of a right:  

  

a. to any land outside the area specifically described and referred to in paragraph 3 of Schedule A; and  

b. in streets, alleys, or waterways that touch the Land.  

  

This Exclusion does not limit the coverage described in Covered Risk 11 or 21.  

 

7. The transfer of the Title to You is invalid as a preferential transfer or as a fraudulent transfer or conveyance under federal bankruptcy, 

state insolvency, or similar creditors’ rights laws. 

 

8. Contamination, explosion, fire, flooding, vibration, fracturing, earthquake, or subsidence.  

 

9. Negligence by a person or an Entity exercising a right to extract or develop minerals, water, or any other substances. 

 
 

LIMITATIONS ON COVERED RISKS 

Your insurance for the following Covered Risks is limited on the Owner’s Coverage Statement as follows: 

 For Covered Risk 16, 18, 19, and 21 Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A. 

The deductible amounts and maximum dollar limits shown on Schedule A are as follows: 

  
Your Deductible Amount 

Our Maximum Dollar 
Limit of Liability 
 

Covered Risk 16:  % of Policy Amount Shown in Schedule A or $______ $ _____ 
  (whichever is less) 

 

Covered Risk 18:  % of Policy Amount Shown in Schedule A or $______ $ _____ 
  (whichever is less) 

 

Covered Risk 19:  % of Policy Amount Shown in Schedule A or $______ $ _____ 
  (whichever is less) 

 

Covered Risk 21:  % of Policy Amount Shown in Schedule A or $______ $ _____ 
  (whichever is less) 

 
 
 

 

 
 

2006 ALTA LOAN POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 

The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' 

fees, or expenses that arise by reason of:  

1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, 

prohibiting, or relating to 

(i) the occupancy, use, or enjoyment of the Land;  

(ii) the character, dimensions, or location of any improvement erected on the Land;  

(iii) the subdivision of land; or 

(iv) environmental protection;  
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or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit 

the coverage provided under Covered Risk 5.  

(b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk  6.  

2. Rights of eminent domain.  This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8. 

3. Defects, liens, encumbrances, adverse claims, or other matters 

(a) created, suffered, assumed, or agreed to by the Insured Claimant; 

(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not 

disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this 

policy; 

(c) resulting in no loss or damage to the Insured Claimant;  

(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 

11, 13 or 14); or  

(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.  

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-

business laws of the state where the Land is situated. 

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the 

Insured Mortgage and is based upon usury or any consumer credit protection or truth-in-lending law. 

6. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction creating 

the lien of the Insured Mortgage, is 

(a) a fraudulent conveyance or fraudulent transfer, or 

(b) a preferential transfer for any reason not stated in Covered Risk 13(b) of this policy.   

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date 

of Policy and the date of recording of the Insured Mortgage in the Public Records.  This Exclusion does not modify or limit the 

coverage provided under Covered Risk 11(b). 

The above policy form may be issued to afford either Standard Coverage or Extended Coverage.  In addition to the above Exclusions from 

Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 

EXCEPTIONS FROM COVERAGE 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 

1. (a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on 

real property or by the Public Records; (b) proceedings by a public agency  that may result in taxes or assessments, or notices of such 

proceedings, whether or not shown by the records of such agency or by the Public Records.  

2. Any facts, rights, interests, or claims that are not shown by the Public Records but that could be ascertained by an inspection of the Land 

or that may be asserted by  persons in possession of the Land. 

3. Easements, liens or encumbrances, or claims thereof, not shown  by the Public Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate 

and complete land survey of the Land and not shown by the Public Records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, 

claims or title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the Public Records. 
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6. Any lien or right to a lien for services, labor or material not shown by the Public Records. 

 

2006 ALTA OWNER’S POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 

The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' 
fees, or expenses that arise by reason of:   

1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, 

prohibiting, or relating to 

(i) the occupancy, use, or enjoyment of the Land;   

(ii) the character, dimensions, or location of any improvement erected on the Land;   

(iii) the subdivision of land; or   

(iv) environmental protection;    

or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit 

the coverage provided under Covered Risk 5.   

(b) Any governmental police power.  This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6. 

2. Rights of eminent domain.  This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.     

 

3. Defects, liens, encumbrances, adverse claims, or other matters   

(a) created, suffered, assumed, or agreed to by the Insured Claimant;   

(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not 

disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this 

policy;   

(c) resulting in no loss or damage to the Insured Claimant;   

(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 

9 and 10); or   

(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Title.   

4.  Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction vesting 

the Title as shown in Schedule A, is 

(a) a fraudulent conveyance or fraudulent transfer; or 

(b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy.   

5. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date 

of Policy and the date of recording of the deed or other instrument of transfer in the Public Records that vests Title as shown in 

Schedule A. 

The above policy form may be issued to afford either Standard Coverage or Extended Coverage.  In addition to the above 

Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from 

Coverage: 

EXCEPTIONS FROM COVERAGE 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 

1. (a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or 

assessments on real property or by the Public Records; (b) proceedings by a public agency  that may result in taxes or 

assessments, or notices of such proceedings, whether or not shown by the records of such agency or by the Public Records.  
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2. Any facts, rights, interests, or claims that are not shown in the Public Records but that could be ascertained by an inspection of 

the Land or that may be asserted by persons in possession of the Land. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the Public Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by 

an accurate and complete land survey of the Land and that are not shown by the Public Records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water 

rights, claims or title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the Public Records. 

6. Any lien or right to a lien for services, labor or material not shown by the Public Records. 

 

 
ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY  (12-02-13) 

EXCLUSIONS FROM COVERAGE 

The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys’ 

fees or expenses which arise by reason of:  

  

1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, 

prohibiting, or relating to  

(i)  the occupancy, use, or enjoyment of the Land;    

(ii)  the character, dimensions, or location of any improvement erected on the Land;    

(iii)  the subdivision of land; or    

(iv)  environmental protection;     

or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit the 

coverage provided under Covered Risk  5, 6, 13(c), 13(d), 14 or 16.   

(b) Any governmental police power.  This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 5, 6, 13(c), 

13(d), 14 or 16. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.   

3. Defects, liens, encumbrances, adverse claims, or other matters  

(a)  created, suffered, assumed, or agreed to by the Insured Claimant;    

(b)  not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not 

disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this 

policy;    

(c)  resulting in no loss or damage to the Insured Claimant;    

(d)  attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 

11, 16, 17, 18, 19, 20, 21, 22, 23, 24, 27 or 28); or    

(e)  resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.    

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-

business laws of the state where the Land is situated.   

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the 

Insured Mortgage and is based upon usury, or any consumer credit protection or truth-in-lending law.  This Exclusion does not modify or 

limit the coverage provided in Covered Risk 26.    
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6. Any claim of invalidity, unenforceability or lack of priority of the lien of the Insured Mortgage as to Advances or modifications made after the 

Insured has Knowledge that the vestee shown in Schedule A is no longer the owner of the estate or interest covered by this policy. This 

Exclusion does not modify or limit the coverage provided in Covered Risk 11.  

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching subsequent to Date 

of Policy. This Exclusion does not modify or limit the coverage provided in Covered Risk 11(b) or 25.  

8.  The failure of the residential structure, or any portion of it, to have been constructed before, on or after Date of Policy in accordance with 

applicable building codes.  This Exclusion does not modify or limit the coverage provided in Covered Risk 5 or 6. 

9.  Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction creating 

the lien of the Insured Mortgage, is 

(a)  a fraudulent conveyance or fraudulent transfer, or 

(b)  a preferential transfer for any reason not stated in Covered Risk 27(b) of this policy.  

10. Contamination, explosion, fire, flooding, vibration, fracturing, earthquake, or subsidence.  

11. Negligence by a person or an Entity exercising a right to extract or develop minerals, water, or any other substances. 



 
From: Flores, Paul [mailto:PFlores@fnf.com]  
Sent: Monday, January 27, 2014 11:28 AM 

To: Roger Therien; Anthony Helton 

Subject: RE: Response Requested: For Review: ERDS Proposed Regulations 

Roger, 
 

The proposed modifications to the ERDS regulations affect all electronic 
recording activity by and between county recorders and title companies. However, all of 
the changes, in my opinion, are non-substantive. Some of the proposed changes 
involve an update to reference current publications which the DOJ and County 
Recorders must use to keep their systems compliant with current technology. Then 
there are other changes ranging from grammatical corrections to changing the ERDS 
Form 0008 (form designed to enable a County Recorder and ERDS to track individuals 
that change jobs from one title company to another) to increasing the current 10 day 
period to 30 days which would allow County Recorders and the DOJ ample time to 
respond to questions after a security audit. As you can see, there’s really nothing for us 
to comment on. Anyway, the deadline for comments to the DOJ was 1-24-14.  You may 
want to add these to the agenda under the Electronic Recording Task Force Sub–
section. 
 

Paul E. Flores  

FIDELITY NATIONAL TITLE GROUP 
Nevada Regional Underwriting Counsel 

 

3480 Vine St., Ste. 100, Riverside, CA 92507    
Office – Direct (951) 248-0633      Cell (949) 468-6189  
 
This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may 
contain information that is privileged, confidential and exempt from disclosure under applicable law. If you are not an intended 
recipient, or the employee or agent responsible for delivering this e-mail to the intended recipient, you are hereby notified that 
any dissemination, distribution or copying of this communication is strictly prohibited. If you received this e-mail message in error, 
please immediately notify the sender by replying to this message or by telephone. Thank you. 

 

mailto:PFlores@fnf.com


 

Proposed Regulations 

January 14, 2014 

The Notice for Proposed Amendments to the Department of Justice Regulations Pertaining to 

Electronic Recording Delivery System and Amended Regulations are available to read below. 

 15-Day Notice. Notice of Modifications to Text and/or Forms Related to Proposed Regulations, 

pdf 

 ERDS 0002. Application for Computer Security Auditor Approval (Repeal), pdf 

 ERDS 0008. Change of ERDS Role (Adopt), pdf 

 Article 4. Fingerprinting and Criminal Record Checks, pdf 

 Article 5. Baseline Requirements and Technology Standards, pdf 

 Article 7. Computer Security Auditor, pdf 

 Article 8. Vendor of Electronic Recording Delivery System Software, pdf 

 Article 9. Audits and Oversight, pdf 

 

https://oag.ca.gov/sites/all/files/agweb/pdfs/erds1/erds_title11_ch18.pdf?
https://oag.ca.gov/sites/all/files/agweb/pdfs/erds1/erds_title11_ch18.pdf?
https://oag.ca.gov/sites/all/files/agweb/pdfs/erds1/erds_0002_form.pdf?
https://oag.ca.gov/sites/all/files/agweb/pdfs/erds1/erds_0008_form.pdf?
https://oag.ca.gov/sites/all/files/agweb/pdfs/erds1/article4.pdf?
https://oag.ca.gov/sites/all/files/agweb/pdfs/erds1/article5.pdf?
https://oag.ca.gov/sites/all/files/agweb/pdfs/erds1/article7.pdf?
https://oag.ca.gov/sites/all/files/agweb/pdfs/erds1/article8.pdf?
https://oag.ca.gov/sites/all/files/agweb/pdfs/erds1/article9.pdf?


 

IN THE 
ARIZONA COURT OF APPEALS 

DIVISION ONE 

 

THE WEITZ COMPANY L.L.C., 
 an Iowa limited liability company, 

Plaintiff/Appellee, 
 

v. 
 

NICHOLAS HETH, a single man; BARRY SCHWARTZ, a married man; 
JEFFREY TEMPLIN, a married man; KEN PERLMUTTER, a married man;  
SHELLY MALKIN, a married woman; JODY STORM GALE and 
CHRISTIE  BAUER GALE, husband and wife; JEFF TEMPLIN and TERRI 
TEMPLIN, husband and wife; GREGG TEMPLIN and SUZANNE W. 
TEMPLIN, husband and wife; MICHAEL J. HAASCH and LAURA S. 
HAASCH, husband and wife; JEFFREY M. LEZAK and CAROL E. 
LEZAK, husband and wife; RICHARD H. FOX, a married man; BRAD 
BLOCK, an unmarried man; GREGORIO MEZA AYON, a married man; 
SIGLIFREDO LOPEZ, a married man; EDWARD C. RAMOS and 
TAMARA C. RAMOS, husband and wife; SCOTT ROSE and NICOLLE 
ROSE, husband and wife; SCOTT MATTHEW ROSE and NICOLLE 
CLAUDINE ROSE FAMILY TRUST DATED AUGUST 28, 2008; DARRYL 
GOLDSTEIN, an unmarried man; KEN ADELSON; CARY E. FRUMES, an 
unmarried man; ARI SILVASTI, a married man; BEN YORK III, an 
unmarried man; CHICAGO SUMMIT, LLC; FRANC W. BRODAR and 
JENNIFER A. BRODAR, husband and wife; ROSS KERIEVSKY, an 
unmarried man; MICHAEL SCHWARTZ, a married man; WILLIAM  
SCHWARTZ, a married man; MICHAEL  CASTILLO, a married man; H. 
DENNIS PETERSON and CAROL A. PETERSON, TRUSTEES OF THE 
PETERSON LIVING TRUST DATED MARCH 6, 2006; PATRICK ESTFAN 
and SALLY ESTFAN, husband and wife; TINA ROSPOND, a single 
woman; L. KENNETH BROOKS, an unmarried man; PATRICK H. 
WALSH and MELISSA R. WALSH, husband and wife; AFARIN 
RADJAEI-BOKHARAI, an unmarried person; MICHAEL DAVEY, a 
married man; JEFFREY A. HART, an unmarried man; VINCENZO 
COSTA, an unmarried man; JOSHUA POPE, an  unmarried man; CARL L. 
FAIRCLOTH  and PATRICIA S. FAIRCLOTH, husband and wife; ART 
GARTENBERG, an unmarried man; MARK F. RUDINSKY and 
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CHRISTINA J. RUDINSKY, husband and wife; PITRE PROPERTIES 
LIMITED PARTNERSHIP, an Arizona limited  liability partnership; ON-
CALL SOLUTIONS, LLC, an Arizona limited liability company; 
MICHAEL L. MCCARTNEY, trustee of the MICHAEL L. MCCARTNEY 
REVOCABLE LIVING TRUST DATED DECEMBER 27, 2005; DAVID   
HOCHBERG and ELYSE HOCHBERG, husband and wife; JORDAN 
GREEN and STEPHANIE GREEN, husband and wife; LAWRENCE R. 
KUSHNER and EILEEN S. KUSHNER, husband and wife; DEBRA J. 
GOODWIN, a single woman; LYNDA L. GIBSON, an  unmarried woman; 
TING AND LING  DEVELOPMENT GROUP, LLC, an Arizona limited 
liability company; FIRST NATIONAL BANK OF ARIZONA, a national 
banking association; ING BANK, FSB, a federal savings bank; 
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., a 
Delaware corporation; WASHINGTON MUTUAL BANK, F.A., a federal 
savings bank; WELLS  FARGO BANK, N.A., a national  association; COLE 
TAYLOR BANK, a foreign corporation; BANK OF AMERICA, N.A., a 
national banking association; M&I BANK, FSB, a federal savings bank; 
NATIONAL CITY MORTGAGE, a  division of NATIONAL CITY BANK, 
a national banking association; ABN AMRO MORTGAGE GROUP, INC., 
a Delaware corporation; HARRIS BANK, N.A., a national banking  
association; CITIMORTGAGE, INC., a New York corporation; PERL 
MORTGAGE, INC., an Illinois corporation; CHARLES SCHWAB BANK, 
N.A., a national banking association; COUNTRYWIDE BANK, FSB, a 
federal savings bank; FIRST HORIZON HOME LOANS, a division of 
FIRST TENNESSEE BANK, a national banking association; PREMIER 
FINANCIAL SERVICES, INC., an Arizona corporation, 
 

Defendants/Appellants. 

No. 1 CA-CV 11-0788 
  
 

Appeal from the Superior Court in Maricopa County 
No.  CV2008-028378 

The Honorable John A. Buttrick, Judge, Retired 

AFFIRMED 
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COUNSEL 

Holden Willits PLC , Phoenix                 
By Michael J. Holden and Barry A. Willits 
   
Jonathan Sternberg, Attorney, P.C., Kansas City, MO 
By Jonathan Sternberg, Pro Hac Vice 
 
Co-Counsel for Plaintiff/Appellee 
 
Gust Rosenfeld P.L.C., Phoenix                         
By Charles W. Wirken and Scott A. Malm       
 
Counsel for Defendants/Appellants 
 
Dickinson Wright/Mariscal Weeks, PLLC, Phoenix 
By Michael R. Scheurich 
 
Counsel for Amicus Curiae Land Title Association of Arizona 
 
Jennings, Haug & Cunningham, LLP, Phoenix 
By James L. Csontos 
 
Counsel for Amicus Curiae Arizona Builders’ Alliance 
 
 
 
 

OPINION 

Presiding Judge Michael J. Brown delivered the Opinion of the Court, in 
which Judge Andrew W. Gould and Judge Donn Kessler joined. 
 
 
B R O W N, Judge: 
 
¶1 The question we address is whether Arizona’s statutory 
provision governing the priority of mechanics’ liens (Arizona Revised 
Statutes (“A.R.S.”) section 33-992(A)) permits a court to shift lien priorities 
by applying the doctrine of equitable subrogation.  Because § 33-992(A) 
expressly provides that mechanics’ liens have priority over all subsequent 
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encumbrances (subject to a narrow exception not applicable here), we 
hold that allowing a subsequent lienholder to equitably subrogate its loan 
to a position ahead of a mechanic’s lien would contravene the plain 
statutory requirement.  We therefore affirm the superior court’s grant of 
summary judgment.     

BACKGROUND 

¶2 First National Bank of Arizona provided a $44,000,000 
construction loan to Summit at Copper Square, LLC (“Summit”) to build a 
165-unit mixed-use commercial and residential condominium project in 
downtown Phoenix.  The bank recorded a deed of trust on the project to 
secure Summit’s payment obligations under the construction loan, which 
was later increased by approximately $10,000,000.   

¶3 Summit contracted with The Weitz Company (“Weitz”) to 
serve as the general contractor on the project.  Construction commenced, 
and on January 18, 2006, Weitz served a preliminary twenty-day 
mechanic's lien notice.  See A.R.S. § 33-992.01.  The project continued 
according to the parties’ agreement, with Summit paying Weitz on a 
monthly basis in response to Weitz’s payment applications.  As the project 
neared completion, however, Summit was unable to pay about $4,000,000 
of Weitz’s billed work.   

¶4 Summit started selling individual condominium units in 
September 2007, before construction was completed.  Ultimately, as 
relevant here, 92 units were sold.  Most of the purchases were financed by 
various commercial lenders, but some units were sold for cash.  Proceeds 
from the sales were applied to pay off allocated portions of the 
construction loan, but the outstanding balance of Weitz’s construction 
contract remained unpaid.     

¶5 Weitz recorded a mechanic’s lien against the project in May 
2008.  In November, Weitz filed a complaint seeking to foreclose its lien 
against, inter alia, the purchasers of the units and the lenders who 
provided the funds used to finance the purchases (collectively “Lenders”).  
Lenders moved for partial summary judgment, arguing they were 
equitably subrogated to First National Bank’s position, and thus had 
priority over Weitz’s lien.  In response, Weitz also sought partial summary 
judgment, asserting that its lien had priority under A.R.S. § 33-992(A) over 
all other liens or encumbrances attaching after commencement of the 
project.      
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¶6 Following oral argument on the motions, the superior court 
ruled in favor of Weitz, finding it would be improper to apply equitable 
subrogation because the construction loan had not been fully discharged.  
The court therefore concluded Weitz’s lien was superior to Lenders’ liens 
under A.R.S. § 33-992(A), which specifies the priority afforded to 
“mechanics’ and materialmen’s liens” (“mechanics’ liens”).  The parties 
agreed to a stipulated judgment lien amount of $2,123,000, subject to 
Lenders’ right to appeal the court’s summary judgment ruling.  We have 
jurisdiction over this appeal pursuant to A.R.S. § 12–2101(A)(1). 

DISCUSSION 

¶7 We review the grant of summary judgment de novo, Duncan 
v. Scottsdale Med. Imaging, Ltd., 205 Ariz. 306, 308, ¶ 2, 70 P.3d 435, 437 
(2003), and we may affirm a summary judgment if it is correct for any 
reason, City of Tempe v. Outdoor Sys., Inc., 201 Ariz. 106, 111, ¶ 14, 32 P.3d 
31, 36 (App. 2001).  Because we conclude that priority of the liens at issue 
is conclusively established by statute, we need not address the superior 
court’s implied determination that Arizona law does not permit partial 
equitable subrogation.  

I. Historical Preference of Mechanics’ Liens 

¶8 A lien is defined as a “legal right or interest that a creditor 
has in another’s property, lasting [usually] until a debt or duty that it 
secures is satisfied.”  Black’s Law Dictionary 941 (8th ed. 2004).  Every 
person who provides labor or materials for the construction of any 
building “shall have a lien” on such building for the work done or 
materials supplied.  A.R.S. § 33-981.  Enforcement of the lien is contingent 
upon compliance with detailed statutory procedures, see A.R.S. §§ 33-981 
to -1008, and the lien’s priority is governed by § 33-992(A), which provides 
in part:  

The liens provided for in this article . . .  are preferred to all 
liens, mortgages or other encumbrances upon the property 
attaching subsequent to the time the labor was commenced or the 
materials were commenced to be furnished except any mortgage 
or deed of trust that is given as security for a loan made by a 
construction lender . . . if the mortgage or deed of trust is 
recorded within ten days after labor was commenced or the 
materials were commenced to be furnished.   
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(Emphasis added.)  Legislative recognition that mechanics’ liens have 
priority over subsequent liens has been in existence since 1865, almost half 
a century before statehood:  

[T]he liens created by this act shall be preferred to every 
other lien or incumbrance, which shall have been attached 
upon said property subsequent to the time at which the 
work was commenced or the materials furnished; but 
nothing herein contained shall be construed as impairing 
any valid incumbrance upon the said lands, duly made and 
recorded before such work was commenced or materials 
furnished. 

Acts of Arizona, 1865, p. 38 sec. 4; see also Compiled Laws of the Territory 
of Arizona as Chapter XXVII, sec. 4 (1874); Revised Statutes of Arizona 
Territory, Title 40, Ch. 2, p. 759-64 (1901); Revised Statutes of Arizona 
Civil Code, Title 29, Ch. 2, p. 1256, ¶ 3658 (1913).   

¶9 As recognized by our supreme court, the purpose of the 
mechanics’ lien statutes is to protect the rights of those who furnish labor 
and materials to improve another person’s property.  Collins v. Stockwell, 
137 Ariz. 416, 418, 671 P.2d 394, 396 (1983).  Because these statutes are 
remedial, we construe them liberally to achieve their primary purpose.  
See Kerr–McGee Oil Indus., Inc. v. McCray, 89 Ariz. 307, 311, 361 P.2d 734, 
736 (1961); Wylie v. Douglas Lumber Co., 39 Ariz. 511, 515, 8 P.2d 256, 258 
(1932) (recognizing that the legislature “intended that laborers and 
materialmen, who contribute of their labor and means to enhance the 
value of the property of another, should be jealously protected”).     

II. Plain Statutory Language  

¶10 In construing A.R.S. § 33-992(A), our fundamental goal is to 
give effect to legislative intent.  Hall v. Read Dev., Inc., 229 Ariz. 277, 279, ¶ 
6, 274 P.3d 1211, 1213 (App. 2012).  We look first to the language used by 
the legislature and will give effect to the plain meaning of the statute’s 
terms as the best indicator of intent unless those terms are ambiguous or 
would create an absurd result.  Id.  As a rule of statutory construction, we 
“will not read into a statute something which is not within the manifest 
intent of the legislature as indicated by the statute itself.”  Town of 
Scottsdale v. State ex rel. Pickrell, 98 Ariz. 382, 386, 405 P.2d 871, 873 (1965). 

¶11 The language of § 33-992(A) is unambiguous.  It expressly 
provides that mechanics’ liens have priority over “all liens, mortgages, or 
other encumbrances” (except for construction loans) attaching subsequent 
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to the time the labor was commenced or materials provided.  In this case, 
it is undisputed that Weitz perfected its mechanic’s lien and that the deeds 
of trust relating to the purchased units attached to the subject property 
after Weitz commenced work on the project.  Therefore, under the plain 
language of § 33-992(A), Weitz’s mechanic’s lien has priority over 
Lenders’ deeds of trust.  See Calik v. Kongable, 195 Ariz. 496, 498,  ¶ 10, 990 
P.2d 1055, 1057 (1999) (“With only a few exceptions, if the language is 
clear and unambiguous, we apply it without using other means of 
statutory construction.”); Kilpatrick v. Maricopa Cnty., 105 Ariz. 413, 422, 
466 P.2d 18, 27 (1970) (explaining that “if the sense of a word is not to be 
taken in its usual and commonly understood meaning except under 
circumstances where a different meaning is clearly intended, it becomes 
impossible for [people] to mean what is said or say what they mean and 
purposeful communication is unattainable”).  

¶12 Lenders argue nonetheless that the doctrine of equitable 
subrogation is a valid exception to this statutory order of priority, 
permitting the superior court to elevate the priority of Lenders’ loans to 
that of the construction loan.  Equitable subrogation allows “[o]ne who 
fully performs an obligation of another, secured by a mortgage, [to] 
become[] by subrogation the owner of the obligation and the mortgage to 
the extent necessary to prevent unjust enrichment.”  Sourcecorp, Inc. v. 
Norcutt, 229 Ariz. 270, 272, ¶ 5, 274 P.3d 1204, 1206 (2012) (quoting 
Restatement (Third) of Property: Mortgages § 7.6(a) (“Restatement”)).  
Stated more succinctly, equitable subrogation “enables a later-filed 
lienholder to leap-frog over an intervening lienholder.”  In re Fontainebleau 
Las Vegas Holdings, 289 P.3d 1199, 1212 (Nev. 2012) (quotation omitted).  
“This equitable remedy is ‘designed to avoid a person’s receiving an 
unearned windfall at the expense of another.’”  Sourcecorp, 229 Ariz. at 
272, ¶ 5, 274 P.3d at 1206 (quoting Restatement § 7.6).   

¶13 Asserting that Arizona courts have consistently recognized 
and applied equitable subrogation in the context of mechanics’ liens, 
Lenders rely on three prior decisions from this court.  See Cont’l Lighting & 
Contracting, Inc. v. Premier Grading & Utils., LLC, 227 Ariz. 382, 258 P.3d 
200 (App. 2011); Lamb Excavation, Inc. v. Chase Manhattan Mortgage Corp., 
208 Ariz. 478, 95 P.3d 542 (App. 2004); Peterman-Donnelly Eng’rs & 
Contractors Corp. v. First Nat’l Bank of Ariz., 2 Ariz. App. 321, 408 P.2d 841 
(1965).  Continental Lighting is readily distinguishable, as it involved 
application of the replacement doctrine, not equitable subrogation.  227 
Ariz. at 387, ¶ 17, 258 P.2d at 205 (explaining that the replacement doctrine 
may apply when a senior lender and borrower agree to certain changes in 
the terms of the secured debt, and the lender will retain its priority to the 
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extent the changes do not materially prejudice junior lienholders).  
Lenders have made no assertion they are entitled to priority based on the 
replacement doctrine; therefore, we do not address whether a court may 
rely on that doctrine to alter the lien priorities established by § 33-992(A).   

¶14 In Peterman-Donnelly, the Apache Junction Chamber of 
Commerce borrowed $10,000 from Eyre, secured by a mortgage on 
property where the Chamber intended to construct a baseball facility.  2 
Ariz. App. at 322, 408 P.2d at 842.  The Chamber conveyed the property to 
a baseball association and eventually a contractor started construction of 
the project.  Id.  The association then borrowed $35,000 from a bank and 
paid off the original loan from Eyre.  Id.  The contractor filed a mechanic’s 
lien and successfully foreclosed, but execution was stayed pending the 
trial court’s determination of the lien priorities between the contractor and 
the bank.  Id.  On appeal, this court determined that notwithstanding the 
perfected mechanic’s lien, the bank was entitled to step into Eyre’s shoes, 
or in other words, equitably subrogate into Eyre’s original loan position.  
Id. at 325, 408 P.2d at 845.  The court quoted the relevant portion of § 33-
992, and stated that because the bank’s lien attached to the property after 
the mechanic’s lien, “the statute is applicable, unless some other factor affords 
the appellee a priority, in whole or in part.”  Id. (emphasis added).  With no 
additional statutory analysis, the court then determined, “consistent with 
equity and law,” that the bank’s lien should be equitably subrogated to 
the Eyre mortgage.  Id.  In our view, the Peterman-Donnelly court failed to 
adhere to the plain language of § 33-992, which, if applied as written, 
gives priority to a mechanic’s lien over “all liens, mortgages, or other 
encumbrances upon the property attaching subsequent to the time the 
labor was commenced or the materials were furnished.”     

¶15 Lamb also involved the foreclosure of a mechanic’s lien and a 
determination of priority.  208 Ariz. at 479, ¶ 2, 95 P.3d at 543.  The trial 
court granted summary judgment to the contractor, rejecting the bank’s 
equitable subrogation argument.  Id. at ¶ 3.  On appeal, after providing a 
thorough analysis of the equitable subrogation doctrine, this court 
reversed, ultimately concluding the trial court erred in denying equitable 
subrogation for the bank.  See id. at 480-84, ¶¶ 6-20, 95 P.3d at 544-48.  
Addressing § 33-992, the court acknowledged that in general, mechanics’ 
liens have priority over later-recorded encumbrances.  Id. at 480, ¶ 6, 95 
P.3d at 544.  Relying on Peterman-Donnelly and two other cases that do not 
involve mechanics’ liens, the court then added, “[b]ut application of the 
doctrine of equitable subrogation allows a subsequent lender who 
supplies funds used to pay off a primary and superior encumbrance to be 
substituted into the priority position of the primary lienholder, despite the 
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recording of an intervening lien.”  Id.  Similar to our assessment of 
Peterman-Donnelly, we conclude that the Lamb court failed to recognize 
that § 33-992 does not provide an exception for altering the lien priority 
our legislature has afforded to mechanics’ liens.  

¶16 In fairness to our colleagues who decided the Peterman-
Donnelly and Lamb cases, nothing in either decision suggests that the 
parties in those cases argued or briefed the specific issue we address 
here—the resolution of a conflict between specific statutory language and 
an equitable doctrine.  In any event, we disagree with those decisions 
insofar as they may be interpreted to stand for the proposition that a court 
may apply equitable subrogation to override the plain language of § 33-
992(A).  See Morgan v. Carillon Inv., Inc., 207 Ariz. 547, 550 n.1, 88 P.3d 
1159, 1162 n.1 (App. 2004) (disagreeing with prior panel’s interpretation of 
a statute and recognizing that “stare decisis and the need for stability in 
the law do not preclude us from determining that a prior court of appeals 
decision was incorrectly decided”).  

III. Legislative Acquiescence 

¶17 Arizona courts recognize that “[i]f the legislature amends a 
statute after it has been judicially construed, but does not modify the 
statute in a manner that changes the court’s interpretation, we presume 
the legislature approved of the court’s construction and intended that it 
remain a part of the statute.”  Galloway v. Vanderpool, 205 Ariz. 252, 256,    
¶ 17, 69 P.3d 23, 27 (2003).  Relying on that principle, Lenders assert that 
the legislature has acquiesced to the courts’ application of equitable 
subrogation in circumstances involving mechanics’ liens because in 
amending A.R.S. § 33-992 since Peterman-Donnelly, the legislature did not 
explicitly prohibit application of equitable subrogation in the context of 
mechanics’ liens.  We disagree with Lenders’ assertion for two reasons.   

¶18 First, the principle of legislative acquiescence applies only 
when a statute has been “construed by the court of last resort.”  See, e.g., 
Sw. Paint & Varnish Co. v. Ariz. Dep't of Envtl. Quality, 194 Ariz. 22, 25, ¶ 
20, 976 P.2d 872, 875 (1999).  Our court of last resort is our supreme court, 
and it has not construed § 33-992 in the context of equitable subrogation.  
See Calvert v. Farmers Ins. Co. of Ariz., 144 Ariz. 291, 297, 697 P.2d 684, 690 
(1985) (“Owens and progeny, however, were decided by the Court of 
Appeals, and not the court of last resort in this state, the Arizona Supreme 
Court.”).   
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¶19 Second, legislative acquiescence is “limited to instances in 
which the legislature has considered and declined to reject the relevant 
judicial interpretation.”  Sw. Paint, 194 Ariz. at 25, ¶ 21, 976 P.2d at 875 
(“We have squarely rejected the idea that silence is an expression of 
legislative intent.”); Lowing v. Allstate Ins. Co., 176 Ariz. 101, 106, 859 P.2d 
724, 729 (1993) (“It makes sense to infer that the legislature approves 
judicial interpretation of a statute when we have some reason to believe 
that the legislature has considered and declined to reject that 
interpretation.”).  Lenders have not directed us to, nor are we aware of, 
any information suggesting that the legislature considered and declined to 
reject Peterman-Donnelly’s conclusion that “other factor[s]” may support 
deviation from the lien priority of § 33-992.  See Peterman-Donnelly, 2 Ariz. 
App. at 325, 408 P.2d at 845. 

IV. Equity Follows the Law 

¶20 It is also well-established that equity cannot override 
unambiguous statutory language.  See, e.g., Valley Drive-In Theatre Corp. v. 
Superior Court, 79 Ariz. 396, 399, 291 P.2d 213, 214 (1955) (“When rights are 
clearly established and defined by a statute, equity has no power to 
change or upset such rights.”); McDermott v. McDermott, 129 Ariz. 76, 77, 
628 P.2d 959, 960 (App. 1981) (“Whenever the rights of parties are clearly 
defined and established by statutory provisions, equity follows the law.”).  
Additionally, courts in Arizona generally decline to follow the 
Restatement when a different rule has been adopted by legislative 
enactment.  See Irwin v. Murphey, 81 Ariz. 148, 152, 302 P.2d 534, 537 
(1956).  It is evident that the Arizona Legislature has established a clear 
and unambiguous rule for determining priority of mechanics’ liens that is 
different from the Restatement approach of permitting courts to alter the 
lien priority based on equitable subrogation. 

¶21 Lenders have not cited and our research has not revealed 
any other authority holding that a statute that governs the priority of 
mechanics’ liens may be superseded by the doctrine of equitable 
subrogation.  Instead, the few cases that have addressed the issue are 
consistent with our analysis.  See, e.g., Ex parte Lawson, 6 So. 3d 7, 14 (Ala. 
2008) (“The materialman’s lien statutes ‘are an expression of legislative 
intent that should stay the hand of equity in this situation. If we held 
otherwise, we would violate the equitable maxim that equity follows the 
law.’”);  Gibson v. Neu, 867 N.E.2d 188, 201-02 (Ind. App. 2007) (finding 
that equitable subrogation involving liens is permissible in all situations 
except for mechanics’ liens); Fontainebleau, 289 P.3d at 1207 (“Because 
principles of equity cannot trump an express statutory provision, we 
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conclude that equitable subrogation does not apply against mechanic’s 
lien claimants.”); Richards v. Sec. Pac. Nat’l Bank, 849 P.2d 606, 611 (Utah 
App. 1993), superseded by statute on other grounds as recognized in Olsen v. 
Chase, 270 P.3d 538 (App. 2011), (concluding that “[t]he mechanics’ lien 
statutes are an expression of legislative intent that should stay the hand of 
equity in this situation”); cf. Countrywide Home Loans, Inc. v. First Nat. Bank 
of Steamboat Springs, N.A., 144 P.3d 1224, 1230 (Wyo. 2006) (“Unlike the 
trend in other courts, we are not persuaded any manifest injustice results 
from applying the express language of § 34–1–121 and adhering to the 
clear legislative intent that lien priority in Wyoming is to be determined 
by the date of recording.”).   

¶22 The Nevada Supreme Court’s analysis in the Fontainebleau 
case is instructive.  In that case, a developer sought to construct a multi-
billion dollar casino project in Las Vegas.  144 P.3d at 1207.  Bank of 
America loaned the developer $150 million secured by a first position 
deed of trust.  Id. at 1207-08.  Over 300 contractors began performing 
work, many of whom recorded mechanics’ liens against the property.  Id. 
at 1208.  The developer then obtained a $1.85 billion construction loan 
from Bank of America, to be disbursed in three phases.  Id.  As partial 
security for the loan, the developer agreed to execute a deed of trust in 
favor of Bank of America to be recorded in first priority position.  Id.  
Work on the project ceased and the developer filed for bankruptcy.  Id.  
The property was eventually sold, with the liens attached to the proceeds.  
Id.  Wilmington, which succeeded Bank of America as administrative 
agent for the lenders, filed an adversary proceeding against the 
contractors to determine the priority of their mechanics’ liens.   Id.  The 
bankruptcy court certified several questions to the Nevada Supreme 
Court, including whether Nevada’s mechanics’ lien priority statute would 
prohibit the application of equitable subrogation against mechanics’ lien 
claimants.  Id. 

¶23 Although the Nevada court had applied the doctrine of 
equitable subrogation in other contexts, it had never considered how 
equitable subrogation interacts with Nevada’s statute governing the 
priority of mechanics’ liens.  Id. at 1209.  Nevada’s mechanics’ lien priority 
statute originated in 1861, when it was passed by the Legislative 
Assembly of the Territory of Nevada.  1861 Laws of the Territory of 
Nevada, ch. 16, at 35.  The current statute, Nevada Revised Statutes 
(“NRS”) 108.225, reads as follows: 

1. [Mechanics'] liens . . . are preferred to: 
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Any lien, mortgage or other encumbrance which may have 
attached to the property after the commencement of 
construction of a work of improvement. 

Any lien, mortgage or other encumbrance of which the lien 
claimant had no notice and which was unrecorded against 
the property at the commencement of construction of a work 
of improvement. 

2. Every mortgage or encumbrance imposed upon, or 
conveyance made of, property affected by [mechanics'] liens 
. . . after the commencement of construction of a work of 
improvement are subordinate and subject to the [mechanics'] 
liens . . . regardless of the date of recording the notices of 
liens. 

Based on this language, the court determined that “[t]he Legislature has 
spoken and has created a specific statutory scheme whereby a mechanic’s 
lien is afforded priority over a subsequent lien, mortgage, or encumbrance 
in order to safeguard payment for work and materials provided for 
construction or improvements on land.”  Fontainebleau, 289 P.3d at 1212 
(citing Lehrer McGovern Bovis v. Bullock Insulation, 197 P.3d 1032, 1041 
(2008)).  The court therefore rejected Wilmington’s argument that, 
“[d]espite the plain and unambiguous language of the statute, [the court 
should] apply equitable subrogation . . . in the mechanic’s lien context.”  
Id.  Based on NRS 108.225, the court found that it could not apply 
equitable subrogation, as the statute “unequivocally places mechanic’s 
lien claimants in an unassailable priority position.”  Id.  The court 
explained further that “equitable principles will not justify a court’s 
disregard of statutory requirements.”  Id. 

¶24 Consistent with the reasoning in Fontainebleau, we conclude 
that equitable subrogation cannot operate to supersede the statutory 
requirement that mechanics’ liens have priority over all subsequent 
encumbrances, except for construction loans filed within the narrow time 
constraints of the statute.  See State ex rel. Morrison v. Anway, 87 Ariz. 206, 
209, 349 P.2d 774, 776 (1960) (“It is a universal rule that courts will not 
enlarge, stretch, expand, or extend a statute to matters not falling within 
its express provisions.”); Lewis v. Midway Lumber, Inc., 114 Ariz. 426, 432, 
561 P.2d 750, 756 (App. 1977) (“The courts cannot read into either the 
statutes or the claim of lien what is not there, or take from either what is 
there.”) .  
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CONCLUSION 

¶25 For the foregoing reasons, we affirm the superior court’s 
decision confirming that Weitz’s lien has priority over Lenders’ liens. 
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United States District Court,
D. Arizona.

EQUITY INCOME PARTNERS LP et al., Plaintiffs,
v.

CHICAGO TITLE INSURANCE COMPANY, Defendant.

No. CV–11–1614–PHX–SMM.  | Dec. 11, 2013.

Opinion

MEMORANDUM OF DECISION AND ORDER

STEPHEN M. McNAMEE, Senior District Judge.

*1  Pending before the Court are Defendant Chicago Title Insurance Company's Motion for
Partial Summary Judgment, (Doc. 100), and Plaintiffs' Motion for Partial Summary Judgment Re:
Undisputed Damages, (Doc. 112).

BACKGROUND

In May 2006, Equity Income Partners (“EIP”) loaned Keith Vertes and Scott Mead (collectively
the “Owners”) each $1,200,000 in connection with the purchase of two 13.3 acre parcels of land
(the “Properties”). (Doc. 22–1.) The loans were secured by separate deeds of trust (the “Deeds of
Trust”) on the Owners' respective parcels. (Doc. 22–3.) The Deeds of Trust were recorded along
with two assignments granting Galileo Capital Partners (“GCP”) an 80% beneficial interest in
each security agreement. (Doc. 22 ¶ 8.)

As part of the transaction, the Owners purchased title insurance from Transnation Title Insurance
Company (“Transnation”), (Doc. 26–1 at 1–16), while EIP and GCP (collectively “Plaintiffs”)
purchased lender's title insurance from Ticor Title Insurance Company (“Ticor”), (Doc. 22–7). At
the time, Ticor was a subsidiary of Chicago Title Insurance Company (“CTIC”), but later merged
into their parent company. (Doc. 7 ¶ 4.)

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(4296447837)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0196707101&originatingDoc=I04edf4b362d011e381b8b0e9e015e69e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Plaintiffs' lender's title insurance policies (the “Policies”) insured their secured interests against
loss for up to $2,400,000 incurred “by reason of: ... [u]nmarketability of title; [or] [l]ack of a right
of access to and from the land.” (Doc. 22–5 at 8, 20.) The Policies further provide, in relevant part:

Payment in part by any person of the principal of the indebtedness, or any other obligation
secured by the insured mortgage, or any voluntary partial satisfaction or release of the insured
mortgage, to the extent of the payment, satisfaction or release, shall reduce the amount of
insurance pro tanto....

Payment in full by any person or the voluntary satisfaction or release of the insured mortgage
shall terminate all liability of the Company[.]

...

Whenever the Company shall have settled and paid a claim under this policy, all right of
subrogation shall vest in the Company unaffected by any act of the insured claimant.

...

When [the Insured releases their interest in the insured mortgage] and the Insured has knowledge
of any claim of title or interest adverse to the title ... of the insured mortgage, as Insured, the
Company shall be required to pay only that part of any losses insured against by this policy
which shall exceed the amount, if any, lost to the Company by reason of the impairment by the
Insured claimant of the Company's right of subrogation.

(Id. at 11, 23.)

In September 2006, the Owners learned that they were not able to legally access the Properties, and
in January 2007, Plaintiffs submitted a claim to Ticor for lack of access under the Policies. (See
Doc. 22–13.) The following month, Ticor denied the claim because Plaintiffs had not provided
proof of loss. (Id. at 6–7.) Within a few months of discovering the title defect, the Owners stopped
making loan payments and were in default. (Doc. 22 ¶ 19; Doc. 26 ¶ 20.) Plaintiffs forewent their
immediate foreclosure remedy based on Transnation's promise to make interest payments while it
attempted to cure the title defects in an action brought in Maricopa County Superior Court. (Doc.
22 ¶ 21; Doc. 26 ¶ 23.)

*2  After three years of litigation, the interest payments ceased because summary judgment was
entered against Transnation. (Doc. 22 ¶ 25.) Plaintiffs contacted CTIC on October 26, 2010, again
seeking compensation under the Policies for their insured losses. (Doc 114 ¶ 45.) Thereafter,
Plaintiffs exercised their right of foreclosure, and purchased the properties at a Trustees sale on
January 28, 2011, by making full-credit bids. (Doc. 26 ¶ 26.)
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Plaintiffs commenced the instant action on July 21, 2011, by filing a Complaint in state court;
Defendant removed to this Court on the basis of diversity. (Doc. 1.) On September 23, 2011,
CTIC tendered to Plaintiffs a payment in the amount of $343,000, which was CTIC's calculation
of Plaintiff's compensable loss. (Doc. 102 ¶ 22; Doc. 113 at 12.) In an Order denying Plaintiffs'
Motion for Partial Summary Judgment, Judge Snow found that, under the Policies, the appropriate

date for calculating the diminution of value to the Properties was the date the loans were made. 1

(Doc. 46 at 11.)

1 The case was transferred from Judge Snow to this Court after the cross motions for partial summary judgement were briefed. (See

Doc. 122.)

Currently before the Court are the parties' fully briefed cross-motions for partial summary
judgment. (Docs.100, 112, 115, 118, 119, 121.) Defendant requests the Court rule as a matter
of law: (1) that Plaintiffs' credit bids at the Trustee's sales constitute actual payments against
the principal; (2) that such credit bids in excess of the Properties' fair market value impaired
Defendant's contractual subrogation rights; (3) that Plaintiffs' modification of the terms of
indebtedness constituted novation; and (4) that Defendant's conduct has not been in bad faith.
(Doc. 100 at 1–2.) Plaintiffs requests the Court to find as a matter of law that Plaintiffs are entitled
to a final, executable judgment in the amount of $1,003,000 against Defendant.

LEGAL STANDARDS

I. Summary Judgment
“The court shall grant summary judgment if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” Fed.R.Civ.P. 56(a).
“If the court does not grant all the relief requested by the motion, it may enter an order stating any
material fact—including an item of damages or other relief—that is not genuinely in dispute and
treating the fact as established in the case.” Fed.R.Civ.P. 56(g). “The substantive law determines
which facts are material; only disputes over facts that might affect the outcome of the suit under
the governing law properly preclude the entry of summary judgment.” Nat'l Ass'n of Optometrists
& Opticians v. Harris, 682 F.3d 1144, 1147 (9th Cir.2012) (citing Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). A material fact is subject to “genuine
dispute” when “the evidence is such that a reasonable jury could return a verdict for the nonmoving
party.” Anderson, 477 U.S. at 248. Thus, a party opposing summary judgment is merely required
to adduce “sufficient evidence supporting the claimed factual dispute ... to require a jury or judge
to resolve the parties' differing versions of the truth at trial.” Id. at 249 (quoting First Nat'l Bank
of Ariz. v. Cities Serv. Co., 391 U.S. 253, 289, 88 S.Ct. 1575, 20 L.Ed.2d 569 (1968)).

*3  To adduce sufficient evidence, a party proposing or opposing summary judgment must either
cite “to particular parts of materials in the record,” or show “that the materials cited do not
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establish the absence or presence of a genuine dispute, or that an adverse party cannot produce
admissible evidence to support the fact.” Fed.R.Civ.P. 56(c)(1). However, if the proponent's
motion is properly supported, the opponent “must introduce some significant probative evidence”
beyond a “mere scintilla of evidence,” or evidence that is “merely colorable.” Bahrampour v.
Lampert, 356 F.3d 969, 974 (9th Cir.2004) (quoting Summers v. A. Teichert & Son, Inc., 127 F.3d
1150, 1152 (9th Cir.1997)).

II. Choice of Law
A federal court sitting in diversity applies the choice-of-law rules of the forum state in which it
sits. Mortensen v. Bresnan Commc'ns, LLC, 722 F.3d 1151, 1161 (9th Cir.2013).

A. Insurance Contracts
Absent an express choice of law provision, Arizona follows the Restatement (Second) of Conflicts
of Laws (1971), “to determine which state's law applies in a contract action.” Cardon v. Cotton,
Lane Holdings, Inc., 173 Ariz. 203,207, 841 P.2d 198, 202 (1992). The Restatement specifies that
rights created pursuant to an insurance contract “are determined by the local law of the state which
the parties understood was to be the principal location of the insured risk during the term of the
policy.” Restatement (Second) of Conflict of Laws § 193; see Beckler v. State Farm Mut. Auto.
Ins. Co., 195 Ariz. 282, 286, 987 P.2d 768, 772 (App.1999) (quoting Restatement (Second) of
Conflict of Laws § 193).

Interpretation of an insurance contract is a question of law, provided “the terms of the agreement
are plain and unambiguous.” Smith v. Melson, Inc., 135 Ariz. 119, 121, 659 P.2d 1264, 1266
(1983); accord Sparks v. Republic Nat. Life Ins. Co., 132 Ariz. 529, 534 647 P.2d 1127, 1132
(1982). A clause is ambiguous if it is susceptible of more than one interpretation, and thus creates
a question of fact concerning the intent of the parties. Miner Contracting, Inc. v. Toho–Tolani
County Imp. Dist., No. 1 CA–CV 10–0665, 2013 WL 5275926, ¶ 31 (Ariz.Ct.App. Sept.19,
2013). A clause is not ambiguous merely because the parties disagree about its meaning; rather,
no ambiguity exists if the parties' intent is clear from the clause's language in light of “all the
circumstances .” Smith, 135 Ariz. at 121, 659 P.2d at 1266.

B. Full–Credit Bid Rule
“ ‘Credit bid’ means a bid made by the beneficiary in full or partial satisfaction of the contract or
contracts which are secured by the trust deed.” Ariz.Rev.Stat. (“A.R.S.”) § 33–801(5). “In other
words, the lender may ‘bid’ the money it already lent,” and in Arizona, includes interest and the
cost of trustee's sale. M & I Bank, FSB v. Coughlin, 805 F.Supp.2d 858, 865 (D.Ariz.2011) (opinion
by Wake, J.) (citing A.R.S. § 33–801(5)). A “full credit bid” occurs when the lender bids “the
entire amount of unpaid principal, interest, and trustee's sale expenses.” Id.
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*4  Full-credit bids trigger some important collateral consequences, viz., the underlying secured
obligation is deemed to have been fully satisfied. By way of analogy, if a full-credit bid results in
the acquisition of the property, then the lender effectively pays to itself the outstanding balance
of the debt, as well as interest and the costs of foreclosure, in exchange for title to the property.
Cf. Nussbaumer v. Sup.Ct. in & for Yuma Cnty., 107 Ariz. 504, 505–07, 489 P.2d 843, 844–46
(1971) (recognizing that full-credit bid satisfies mortgagee's interest, thereby precluding lender's
further action to recover for loss of security).

C. Waiver of Affirmative Defense
In diversity of citizenship cases, “state law defines the nature of the defenses, [but] the Federal
Rules of Civil Procedure provide the manner and time in which defenses are raised.” Healy Tibbitts
Constr. Co. v. Ins. Co. of N. Am., 679 F.2d 803, 804 (9th Cir.1982). “In responding to a pleading,
a party must affirmatively state any avoidance or affirmative defense .... “ Fed.R.Civ.P. 8(c).
Notwithstanding a party's failure to raise an affirmative defense in a responsive pleading, the
Court may nevertheless permit a party to include such a defense in subsequent pleadings, provided
there is no prejudice to the adverse party. Simmons v. Navajo County, 609 F.3d 1011, 1023 (9th
Cir.2010). However, the Rules are conspicuously silent about what constitutes an “avoidance or
affirmative defense.”

Historically, Rule 8(c) is a descendent of the common law plea of “confession and avoidance,”
which forced a defendant to choose between denying the elements of the plaintiff's cause of action,
or conceding that the plaintiff brought a prima facie case and alleging new material to defeat
the otherwise valid cause of action. 5 Wright & Miller, Federal Practice and Procedure: Civil §
1270, at 558 (3d ed.2004) [hereinafter Wright & Miller ]. This tradeoff was eliminated by Rule
8(d), which permits a pleader to both deny the substance of the allegations and interpose other
affirmative defensive matters.

Fortunately, there are a handful of generally accepted principles regarding whether the Federal
Rules require a defense to be raised in a responsive pleading. Most broadly, a defense must be
raised in the defendant's answer if it will defeat the plaintiff's claim, even if all the allegations in
the complaint are true. See id. at 561. More specifically, there are two categories of affirmative
defenses that reflect Rule 8(c)'s historical roots: (1) “those that admit the allegations of the
complaint but suggest some other reason why there is no right of recovery;” and (2) “those that
concern allegations outside of the plaintiff's prima facie case that the defendant cannot therefore
raise by a simple denial in the answer.” Id. § 1271, at 585. By corollary, “[a] defense which
demonstrates that plaintiff has not met its burden of proof is not an affirmative defense.” Zivkovic
v. S. Cal. Edison Co., 302 F.3d 1080, 1088 (9th Cir.2002).
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*5  One standard that has been suggested to distinguish between defenses that must be pled
affirmatively from those that are embraced by a denial is whether the “particular issue arises by
logical inference from the well-pleaded allegations in the plaintiff's complaint.” Wright & Miller §
1271, at 600. The “logical inference” approach considers whether the defendant's denial implicates
“a necessary or intrinsic element of the plaintiff's claim,” thereby providing notice that the matters
were in issue. Id. This approach has been criticized as providing limited utility because identifying
the matters of the plaintiff's case that are at issue is precisely what affirmative pleading rules seek
to facilitate. Id. at 601.

A second more holistic approach balances factors of policy, fairness, and probability. Id. at 602.
Policy refers to the underlying purpose of Rule 8(c), viz., giving the adverse party notice of
the defense and an opportunity to argue why the defense is inappropriate. See Blonder–Tongue
Labs., Inc. v. U. of Ill. Found. ., 402 U.S. 313, 350, 91 S.Ct. 1434, 28 L.Ed.2d 788 (1971)
(discussing affirmative defenses of res judicata and collateral estoppel). Next, fairness is “a
shorthand expression reflecting the judgment that all or most of the relevant information on a
particular element of a claim is within the control of one party.” Wright & Miller § 1271 at 603.
Finally, probability places the burden of pleading an unusual occurrence on the party seeking to
depart from ordinary legal assumptions. Id. at 604.

Unsurprisingly, federal courts have developed an extensive body of jurisprudence regarding
whether a Rule 8(c) requires a defense be raised in a responsive pleading. For example, the
majority view is that contract novation is an affirmative defense. Newkirk v. Village of Steger,
536 F.3d 771, 775 (7th Cir.2008) (“Novation is an affirmative contract defense ....”); Ferguson
v. F.D.I.C ., 164 F.3d 894, 896 (5th Cir.1999) (affirming district court's grant of summary
judgment against defendant's affirmative defense of novation); Able Intern. Corp. v. B.P. Chems.
Am., Inc., 145 F.3d 67, 68 (1st Cir.1998) (“[N]ovation is an affirmative defense within scope
of Fed.R.Civ.P. 8(c).”); Trane Co. v. Whitehurst–Lassen Const. Co., 881 F.2d 996, 1005 (11th
Cir.1989) (discussing “affirmative defense[ ] of ... novation”); Publicker Indus., Inc. v. Roman
Ceramics Corp., 603 F.2d 1065, 1071 (3d Cir.1979) (“Novation is an affirmative defense ....”).
Arizona follows the majority view in considering novation an affirmative defense. Van Waters
& Rogers, Inc. v. Interchange Resources, Inc., 14 Ariz. 414, 418, 484 P.2d 26, 30 (App.1971)
(discussing “affirmative defense[ ] ... [of] novation”).

There is also widespread agreement that a defendant insurer seeking to deny a claim because an
insured plaintiff breached insurance policy provisions constitutes an affirmative defense within
the orbit of Rule 8(c). S. Wallace Edwards & Sons, Inc. v. Cincinnati Ins. Co., 353 F.3d 367, 372
(4th Cir.2003) (“[B]reach of a provision of the policy by an insured is an affirmative defense under
Rule 8(c).”); Jazzabi v. Allstate Ins. Co., 278 F.3d 979, 982 (9th Cir.2002) (finding that insurer's
argument that the insured breached policy to be an affirmative defense); VanHaaren v. State
Farm Mut. Auto. Ins. Co., 989 F.2d 1, 5 (1st Cir.1993) (discussing as affirmative defense insurer's
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argument that insured plaintiff had not complied with policy condition precedent); Transportation
Ins. Co. v. Hamilton, 316 F.2d 294, 296 (10th Cir.1963) (stating “breach of the fraud provision of
the policy is an affirmative defense”); see Murphy v. Cincinnati Ins. Co., 772 F.2d 273, 278 (6th
Cir.1985) (discussing defendant insurer's affirmative defenses that insured had breached policy).
Again, Arizona adheres to the majority rule and requires an insurer seeking to avoid paying a
claim on the basis that the insured violated a provision of the insurance policy to affirmatively
plead the matter. Porter v. Empire Fire & Marine Ins. Co., 106 Ariz. 274, 280, 475 P.2d 258, 264
(1970) (discussing insurer's affirmative defense that insured was precluded from recovery due to
his breach of insurance policy).

*6  In sum, whether the Court will consider a defense that allegedly falls under the umbrella of
Rule 8(c) depends on a three-step inquiry: (1) whether the pleaded matter constitutes a matter
in “avoidance or affirmative defense;” (2) whether that matter was properly raised in responsive
pleading; and (3) whether nevertheless permitting the matter in subsequent pleadings would
prejudice the adverse party. See Simmons, 609 F.3d at 1023.

D. Bad–Faith
Whether defendant insurer operated in bad faith depends on whether there was any reasonable
basis for the denial of Plaintiffs' claim. Noble v. Nat'l Am. Life Ins. Co., 128 Ariz. 188, 190, 624
P.2d 866, 868 (1981). Denial of a claim is not unreasonable if, after adequate investigation, the
claim's validity is “fairly debatable.” Rawlings v. Apodaca, 151 Ariz. 149, 176, 726 P.2d 565, 572
(1986). “To recover punitive damages, the plaintiff must ... ‘prove that defendant's evil hand was
guided by an evil mind .’ “ Nardelli v. Metro. Group Prop. & Cas. Ins. Co., 230 Ariz. 592, 604, 277
P.3d 789, 801 (App.2012) (quoting Rawlings, 151 Ariz. at 161, 726 P.2d at 577). It is not enough
to merely show the defendant committed the tort of bad faith; rather the plaintiff must show either
that the defendant “intended to injure the plaintiff” or that “although not intending to cause injury,
defendant consciously pursued a course of conduct knowing that it created a substantial risk of
significant harm.” Rawlings, 151 Ariz. at 162, 726 P.2d at 578.

DISCUSSION

As mentioned above, Defendant's Motion for Partial Summary Judgment raises four issues: (1)
whether credit bids constitute payment; (2) whether credit bids impaired CTIC's subrogation
rights; (3) whether altering the terms of the loan agreement constitute novation; and (4) whether
CTIC acted in bad-faith. (Doc. 100.) Plaintiffs' Motion for Partial Summary Judgment raises
one issue: whether Plaintiffs are entitled to a final executable judgment. (Doc. 112.) The Court
discusses these issues in seriatim.
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I. Credit Bids Constitute Payments Under the Policies
Defendant seeks summary judgment on the issue of whether Plaintiffs' full-credit bids at the trustee
sale constituted “payments” under the Policies, thereby reducing the amount of insurance. (Doc.
100 at 6–8.) Plaintiffs opine that this argument is wholly irrelevant, that it is an affirmative defense
under Rule 8(c), and that CTIC is estopped from raising the argument because it is inconsistent
with their previous position concerning liability. (Doc. 115 at 4–13.) For the reasons that follow,
the Court disagrees with Plaintiffs and finds not only that Defendant can raise their full-credit
bids argument, but also that Plaintiffs' fullcredit bids reduced the amount of insurance under the
Policies to zero.

Paragraph nine of the Policies makes it clear that the amount of insurance is reduced by any
satisfaction—in whole or in part—of the insured mortgage. Contrary to Plaintiffs' contention that
CTIC's full-credit bid arguments “have no bearing on anything in this case,” (Doc. 115 at 5), it
is obvious that whether credit bids constitute payment under the Policies is particularly relevant.
Indeed, Plaintiffs recognize that the disputed amount of insured losses is central to this case. (Id.
at 7, 726 P.2d 565.) Likewise, the Court cannot agree with Plaintiffs that the doctrine of quasi-
estoppel precludes CTIC's credit-bid argument. CTIC has never claimed they were not liable
to Plaintiffs for insured losses, and has always disputed the amount of insured losses. Because
CTIC has not equivocated in their position regarding liability, the doctrine of quasi-estoppel is
not implicated. See Sailes v. Jones, 17 Ariz. 593, 597, 499 P.2d 721, 725 (App.1972) (discussing
doctrine in terms of whether previous position was one in which party acquiesced to, or one from
which they accepted benefit).

*7  More salient is Plaintiff's renewed argument that the credit bid argument is an affirmative
defense that CTIC waived when they failed to include it in their Answer pursuant Federal Rule

of Civil Procedure 8(c). 2  (Doc. 115 at 5–7.) Specifically, Plaintiffs contend that their full-credit
bids are unrelated to their prima facie case, and thus must have been affirmatively pled by CTIC.
(Id. at 5–6, 499 P.2d 721.) Defendant replies that their credit bid argument undercuts Plaintiffs'
claimed damages, and is therefore not an affirmative defense.

2 Plaintiffs argued CTIC's credit bid argument was waived under Rule 8(c) in a motion to Strike, (Doc. 108), and again in a motion

for reconsideration, (Doc. 116). The Court denied both motions. (Docs.111, 117.)

Again, the Court disagrees with Plaintiffs. CTIC's credit bid argument is not one that would prevent
Plaintiffs from recovering even if all the allegations in their complaint were true. Rather, if credit
bids constituted payment under the Policies, then the amount of insured losses were affected,
thereby directly controverting the damages element of Plaintiff's prima facie case. The existence
and measure of Plaintiffs' compensable loss has been contested from the outset of litigation, and
Plaintiffs' Complaint acknowledged the Properties were acquired at trustee's sales pursuant to full-
credit bid. Plaintiffs cannot claim surprise.
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The Court finds that CTIC's credit bid argument can nevertheless be logically inferred from
Plaintiffs' Complaint, and also that Plaintiffs' Complaint and subsequent filings demonstrate they
understood the significance of their full-credit bids. Additionally, Plaintiffs were in possession of
all information related to the Policies and their full-credit bids, and the full-credit bid argument
is not a departure from ordinary legal assumptions. The Court thus concludes that CTIC's credit
bid argument was not waived under Rule 8(c).

Having determined the credit bid argument proper, the Court shifts its analysis to whether
Plaintiffs' credit bids constituted payment on the “principal of the indebtedness,” thereby
“reduc[ing] the amount of insurance pro tanto.” (Doc. 102–1 at 16 .) Defendant contends that
lenders' full-credit bids at trustee's sales constitute actual payment against the principal of the
underlying secured debt. (Doc. 100 at 6.) Plaintiffs respond that a lender's losses are not recouped
by a credit bid because it returns no “ ‘actual’ money” to the lender's pocket, that no Arizona
authority supports Defendant's articulation of the full-credit bid rule, and that there is a bad faith
exception to the full-credit bid rule. (Doc. 115 at 10–11.)

In support of their contention, Defendant cites two cases from this District: ING Bank, FSB v.
Mata, 2009 WL 4672797, No. CV–09–748–PHX–GMS (D.Ariz. Dec. 3, 2009) (opinion by Snow,
J.), and Coughlin, 805 F.Supp.2d at 858. In the context of a motion to dismiss, Mata concerned an
agreement in which a lender agreed to fund residential mortgages submitted by an intermediary.
2009 WL 4672792 at *2. When a mortgage defaulted, the lender instituted a trustee's sale and
acquired the property pursuant to a fullcredit bid. Id. Thereafter, the lender brought suit for,
inter alia, breach of contract, fraud, and tortious conduct. Id. Judge Snow reasoned that under
Arizona's antideficiency statute, a fullcredit bid fully satisfies the underlying debt obligation,
thereby precluding lenders from either recovering for an alleged deficiency against third parties,
or from “assert[ing] damages based on the value of the property.” Id. at *5 (citing A.R.S. § 33–
814(D)). Consequently, the lender's claims based on an alleged deficiency of the underlying loan
were dismissed, but claims asserting damages arising from tortious conduct were not. Id. at *6.

*8  Next, the defendant in Coughlin moved for judgment on the pleadings on the basis that
the plaintiff's action was statutorily time-barred. 805 F.Supp.2d at 860. The relevant factual
circumstances include: the defendant tricking plaintiff into funding a real-estate loan; subsequent
default; the lender acquiring the property via less than full-credit bid at trustee's sale; and the
lender's sale of that property for less than the deficiency. Id. Noting distinctions between Mata
and the case before him, Judge Wake explained that a lender can avoid the broad repercussions of
full-credit bids “with respect to the lender's rights as against parties outside the lender-borrower
relationship, such as insurers, ... by bidding what [the lender] believes the property is worth.” Id. at
866. Judge Wake's thorough analysis concluded by delineating how the Arizona Supreme Court's
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decision in Nussbaumer necessarily assumes full-credit bids extinguish the debtor's obligation to
lender. Id. at 867–68.

Plaintiffs cite three Arizona cases in support of their twin contentions that full-credit bids do not
fully satisfy debtor's obligation to lenders, and that regardless of whether the underlying obligation
survives, lenders actions against parties outside the lender-borrower relationship are not affected.
(Doc. 115 at 10–11.) Quizzically, Plaintiffs cite MidFirst Bank v. Chase, 230 Ariz. 366, 368,
284 P.3d 877, 879 (App.2012), and Dewey v. Arnold, 159 Ariz. 65, 70, 764 P.2d 1124, 1129
(App.1988), neither of which address the full-credit bid rule, and instead discuss how the purchase
price at a trustee's sale is not admissible evidence of fair market value. Fair market value, and
admissible evidence thereof, is inapposite to the question of whether full-credit bids constituted
payment under the terms of the Policies.

The third case cited is Nussbaumer, 3  which Plaintiffs argue stands for the proposition that a party
who overbids at a trustee's sale may seek relief where the excessive bid was due to fraud. (Doc. 115
at 11 n. 4.) The Court agrees with Plaintiffs that a full-credit bid does not foreclose the possibility
of tort actions, see Mata, 2009 WL 4672792 at *5–6, but disagrees with Plaintiffs' reading of
Nussbaumer. The trial court in Nussbaumer granted summary judgment vacating a lender's full-
credit bid in excess of market value at a foreclosure sale because it was “painfully evident” that the
“bid was a substantial unilateral mistake on the part of the plaintiff's attorney.” 107 Ariz. at 506,
489 P.2d at 845 (internal quotation omitted). The Supreme Court of Arizona reversed, holding
that the trial court abused its discretion by setting aside the lender's overbid because it arose from
the lender's “own negligence, ignorance or inadvertence,” rather than some “form of fraudulent
inducement.” Id. at 507, 489 P.2d at 846.

3 While Plaintiffs declare in their Response that Defendant's reliance on Nussbaumer is “misplaced,” (Doc. 115 at 11 n. 4), CTIC does

not rely on that case, let alone cite to it in its Motion for Partial Summary Judgment, (see Doc. 100).

The Court finds that Plaintiffs' full-credit bids constitute payment under Paragraph nine of the
Policies. Arizona statutes and precedent leave no doubt that when a lender acquires property
pursuant to their full-credit bid, they are paying to themselves the entire amount of unpaid
principal, interest, and associated fees—as a result, both the security interest and borrower's debt
are extinguished. See A.R.S. §§ 33–801(5), 33–814(D); Coughlin, 805 F.Supp.2d at 865–68;
Mata, 2009 WL 4672792 at *4–6; 333 W. Thomas Med. Bldg. Enters. v. Soetantyo, 976 F.Supp.
1298, 1301 (D.Ariz.1995) (ruling in the context of a lender's action for waste, “the full-credit
bid expressly satisfied Plaintiff's deed of trust interest”); Nussbaumer, 107 Ariz. at 506–07, 489
P.2d at 845–46. The Policies are unambiguous in limiting the amount of insurance directly to the
satisfaction of the underlying mortgage. It is uncontroverted that Plaintiffs are “any person” and
that they could pay to themselves all or part of the insured obligation.
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*9  Thus, the amount of insurance was reduced to nil by Plaintiffs' payments to themselves. It is
also clear that Paragraph nine contemplates precisely the present scenario. Consequently, Plaintiffs
cannot now assert any damages based on the value of the property, unless their overbids were
fraudulently induced.

In an attempt to preserve the existence of the underlying secured obligations, Plaintiffs claim that
they would not have made full-credit bids but for CTIC's bad faith, deceit, a “hidden agenda,”
and “undisclosed, self-serving interpretations of its Policies.” (Doc. 115 at 11 n. 4.) However,
that allegation is neither supported by citation to materials in the record, nor do Plaintiffs provide
significant probative evidence. See Bahrampour, 356 F.3d at 974. The documents governing the
transaction were equally known to all parties. To the extent Plaintiffs were negligent, ignorant,
or inadvertent in acquiring the Properties by full-credit bids, that mistake was theirs to make.
See Nussbaumer, 107 Ariz. at 508, 489 P.2d at 847 (“[T]he rule of ‘caveat emptor’ applies to
purchasers at execution sales.”).

In sum, the Court concludes that, as a matter of law, Plaintiffs' full-credit bids constituted payments
against the principal of indebtedness according to the terms of the Policies, and that the amount
of insurance was thereby reduced to zero.

II. CTIC's Subrogation Argument is an Affirmative Defense
Defendant next seeks summary judgment on the issue of whether Plaintiff's full-credit bids
impaired CTIC's contractual subrogation rights under Paragraph 12 of the Policies. (Doc. 100 at
8–9.) In effect, Defendant seeks to deny Plaintiffs' claims because Plaintiffs violated provisions
of the Policies that would have conferred remedial rights upon CTIC. Plaintiffs' assert that this
is an affirmative defense that CTIC waived because it was not raised in the Answer. (Doc. 115
at 11–13.) Defendant replies that their subrogation argument goes to show Plaintiffs suffered no
compensable losses. (Doc. 118 at 2–3.)

The Court agrees with Plaintiffs. Seeking to deny Plaintiffs' claims on the basis that Plaintiffs
diminished CTIC's contractual subrogation rights is an affirmative defense that must be raised
in the responsive pleading pursuant to Rule 8(c). See Jazzabi, 278 F.3d at 982; Porter, 106
Ariz. at 280, 475 P.2d at 264. The Court finds Plaintiffs would be prejudiced if the subrogation
argument were now considered. Specifically, Plaintiffs fairly believed that CTIC had forgone
their subrogation rights based on CTIC's denial of Plaintiffs' claims and by CTIC's subsequent
tender of $343,000 in satisfaction of those previously denied claims. Considering CTIC did not
allege Plaintiffs violated the Policies until almost two years after the alleged violations occurred,
and almost 18 months of proceedings in federal court, allowing CTIC to raise their subrogation
argument for the first time in its motion for summary judgment would unfairly impair Plaintiffs'
legal rights. Thus, the Court deems CTIC to have waived their subrogation argument under Rule
8(c), and will not consider it in CTIC's motion for partial summary judgment.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004059338&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_974
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971125823&pubNum=661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_847
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR8&originatingDoc=I04edf4b362d011e381b8b0e9e015e69e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002094839&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_982
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132950&pubNum=661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_264
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132950&pubNum=661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_264
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR8&originatingDoc=I04edf4b362d011e381b8b0e9e015e69e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR8&originatingDoc=I04edf4b362d011e381b8b0e9e015e69e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Equity Income Partners LP v. Chicago Title Ins. Co., Not Reported in F.Supp.2d (2013)

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 12

III. CTIC's Novation Argument is an Affirmative Defense
*10  The Court's Order of September 6, 2012, interpreted the Policies to mean that the appropriate
date to value Plaintiffs' loss was the date EIP made the loans—May 10, 2006. (Doc. 46.) CTIC
seeks summary judgment on the issue of whether amendments to the loan agreements constitute
novations, thereby establishing November 2, 2009 as the date EIP made the loans. (Doc. 100 at
9–11.) Plaintiffs argue that the date EIP made the loans was meant to reflect the insured interest's
value at the time it was insured. (Doc. 115 at 4–5, 13.) CTIC did not directly address the matter
in their Reply. (Doc. 118)

The Court agrees with Plaintiffs. While CTIC's novation argument is novel, the rationale behind
Court's Order of September 6, 2012, was precisely that the appropriate date for calculating the
insured interest's value was “the time it was insured.” (Doc. 46 at 10.) Regardless, novation is an
affirmative defense that must be raised in a responsive pleading. See Van Waters & Rogers, Inc.,
14 Ariz. at 418, 484 P.2d at 30. Considering it has been clearly established that May 10, 2006, is
the date to determine the value of the Properties, the Court finds Plaintiffs would be prejudiced by
allowing CTIC to argue novation. Therefore, like their subrogation argument, CTIC also waived
their novation argument.

IV. Whether CTIC Acted with Bad Faith is Genuinely Disputed
Defendant's final issue for summary judgment is that CTIC has not acted with bad faith, and
thus Plaintiffs are not entitled to punitive damages. (Doc. 100 at 11–17.) Plaintiffs assert that
CTIC lacked any reasonable basis to deny Plaintiffs' claims and that CTIC engaged in a pattern
of misconduct; thus, a finding that CTIC's conduct was wilful and/or deliberate would support
an award of punitive damages. (Doc. 115 at 13–17.) CTIC argues no reasonable juror could find
CTIC acted with the requisite evil mind. (Doc. 118 at 11.)

The Court agrees with Plaintiffs. Resolving all facts and inferences in Plaintiffs' favor, it is possible
a jury could find that there was no reasonable basis for CTIC to deny Plaintiffs' first claim under
the Policies for lack of access solely because it lacked adequate proof of losses. See Zilisch v.
State Farm Mut. Auto. Ins. Co., 196 Ariz. 234, 238, 995 P.2d 276, 280 (2000) (quoting Deese v.
State Farm Mut. Auto. Ins. Co., 172 Ariz. 504, 509, 838 P.2d 1265, 1270 (1992)) (“[I]f an insurer
acts unreasonably in the manner in which it processes a claim, it will be held liable for bad faith
‘without regard to its ultimate merits.’ ”). Thus, as was the case in Mata, only Plaintiff's tortious

conduct claim survives this order. 4  2009 WL 4672792 at *6. Further, assuming Plaintiffs proved
bad faith, they may also be able to prove CTIC's conduct was wilful and deliberate, which would
allow recovery of punitive damages. See Nardelli, 230 Ariz. at 604, 277 P.3d at 801. Thus, genuine
disputes exist as to bad faith and punitive damages. See Anderson, 477 U.S. at 248.
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4 Plaintiffs' other two claims—bad faith and breach of the duty of good faith and fair dealing—are actually the same claim. See

Rawlings, 151 Ariz. at 153–54, 726 P.2d at 569–70.

V. The Amount of Plaintiffs Compensable Damages are Genuinely Disputed
*11  Plaintiffs seek summary judgment on the issue of whether they are entitled to a final
executable judgment against Defendant based on: May 10, 2006, as the date for valuation of
loss; Defendant's admission Plaintiffs suffered compensable loss; and Defendant's expert valuation
based on the date of valuation. (Doc. 112 at 1–2.) CTIC responded that the amount of insurance
diminished to zero as a result of Plaintiff's credit bids, and thus Plaintiffs suffered no compensable
losses. (Doc. 119 at 2–3.) CTIC further contends the amount of damages are genuinely disputed.
(Id. at 4.) Plaintiffs reply that there is no dispute that they are entitled to at least an additional
$1,003,000. (Doc. 121 at 1.)

The Court agrees with Defendant. Under the Policies, Plaintiffs were only insured to the same
extent the underlying obligation remained unsatisfied. In light of the Court's determination that
full-credit bids reduced the amount of insurance under the Policies to zero, Plaintiffs are not
necessarily entitled to any compensable damages.

CONCLUSION

Accordingly,

IT IS HEREBY ORDERED granting in part Defendant Chicago Title Company's Motion for
Partial Summary Judgment solely on the issue of whether Plaintiff's full-credit bids constituted
payments against the principal under the Policies, thereby extinguishing the underlying secured
obligation. (Doc. 100.)

IT IS FURTHER ORDERED denying in part Defendant Chicago Title Company's Motion for
Partial Summary Judgment on the remaining issues of subrogation, novation, and bad faith. (Doc.
100.)

IT IS FURTHER ORDERED denying Plaintiffs' Motion for Partial Summary Judgment Re:
Undisputed Damages. (Doc. 112.)

IT IS FURTHER ORDERED setting a status conference hearing for Tuesday, December
17, 2013, at 2:30 p.m. in Courtroom 605, 401 West Washington Street, Phoenix, AZ before
Senior Judge Stephen M. McNamee. The parties shall come prepared to discuss the status of the
proceedings as a result of this Order.
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 Village Carver Phase I, LLC (“Village Carver”) appeals an order of 

dismissal with prejudice of its amended complaint, seeking recovery under an 

owner’s policy of title insurance for losses associated with the demolition and 

redesign of a portion of an affordable housing project on which was unearthed an 

abandoned cemetery and human remains during the course of construction.  

Village Carver argues the title policy affords it coverage for the losses because 

appellee, Fidelity National Title Insurance Company (“Fidelity National”), failed 

to except from coverage under the policy the statutory easement for ingress and 

egress provided to “relatives and descendants of any person buried in a cemetery 

[in this state] for the purpose of visiting the cemetery.”  See §704.08, Fla. Stat. 

(2008).1  We disagree. 

 

 
                                           
1 Section 704.08 reads in full:  
 

704.08. Cemeteries; right of ingress and egress for visiting or 
maintenance 
The relatives and descendants of any person buried in a cemetery shall 
have an easement for ingress and egress for the purpose of visiting the 
cemetery at reasonable times and in a reasonable manner. The owner 
of the land may designate the easement. If the cemetery is abandoned 
or otherwise not being maintained, such relatives and descendants 
may request the owner to provide for reasonable maintenance of the 
cemetery, and, if the owner refuses or fails to maintain the cemetery, 
the relatives and descendants shall have the right to maintain the 
cemetery. 
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Analysis 

The cemetery discovered during the course of construction in this case was 

created by a deed recorded in the public records in 1908.  The title insurance policy 

in this case was issued one-hundred years later on December 24, 2008.  Although 

the deed was recorded and searchable, Village Carver properly concedes that the 

Florida Marketable Record Title to Real Property Act (MRTA),  § 712.01, et seq., 

Fla. Stat. (2008),  relieved Fidelity National of any legal obligation to search the 

chain of title pertaining to the insured property back to that time.  Nor did Fidelity 

National have actual knowledge of the existence of the cemetery at the time it 

issued the title insurance policy.  Research, undertaken by the City of Miami 

Historic and Environmental Preservation Board after the discovery, revealed that 

the headstones and other cemetery markings had been removed by the time 

buildings were constructed on the property in 1948.   

Village Carver asserts that coverage and liability nevertheless exist under 

the insurance policy2 because Fidelity National had “implied notice of the 

                                           
2 The policy’s insuring clause states:  

 
 Subject to the exclusions from coverage, the exceptions contained 
in schedule B and the provisions of the conditions and stipulations 
hereof, Fidelity National Title Insurance Company, a California 
corporation, herein called the Company, insures as of date of policy 
shown in schedule A, against loss or damage, not exceeding the 
Amount of Insurance stated in Schedule A, and costs, attorneys’ fees 
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existence of a cemetery and human remains in the ground” or alternately that “the 

mere possibility of the existence of an easement in favor of relatives renders the 

title unmarketable.” 

Village Carver’s first ground for reversal fails for the same reason the 

existence of record of the 1908 deed does not educe liability under the policy. 

Section 627.7845(1) of the Florida Statutes merely requires a title insurer to 

perform a “reasonable title search” before issuing a title insurance “commitment, 

endorsement, or policy.”  Section 712.04 of the MRTA states that “[s]ubject to s. 

712.03,3 a marketable record title is free and clear of all estates, interests, claims, 

                                                                                                                                        
and expenses which the Company may become obligated to pay 
hereunder, sustained or incurred by the insured by reason of:  
 
1. Title to the estate or interest described in Schedule A being vested 
otherwise than as stated therein;  
 
2. Any defect in or lien or encumbrance on such title;  
 
3. Lack of a right of access to and from the land; or  
 
4. Unmarketability of such title.  (emphasis added) 
 

Village Carver argues that coverage exists under the second and fourth bolded 
coverage clauses. 
3Section 712.03 exempts from the provisions of the MRTA estates, interests, 
easements and use restrictions filed after the date of the root of title, renewals of 
previously filed deeds or muniments of title; public utility easements and rights of 
way in use; rights of persons in whose name the land is assessed on the county tax 
roles for a period of up to three years; and estates and interests held by the Trustees 
of the Internal Improvement Trust Fund or water management district created 
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or charges, the existence of which depends upon any act, title transaction, event, or 

omission that occurred before the effective date of the root of title.” § 712.04, Fla. 

Stat. (2011). “‘Root of Title’ means any title transaction purporting to create or 

transfer the estate claimed by any person and which is the last title transaction to 

have been recorded at least 30 years prior to the time when marketability is being 

determined. The effective date of the root of title is the date on which it was 

recorded.” § 712.01(2), Fla. Stat. (2011).  It is uncontested that the 1908 deed was 

recorded more than thirty years before the effective date of the root of title in this 

case.  The “implied notice” on which Village Carver relies “depends upon” the 

existence of the 1908 deed. § 712.04. The delivery and recording of that deed is 

indisputably “an act, title transaction, event, or omission that occurred before the 

effective date of the root of title” within the meaning of the MRTA.  The Act 

represents a codified limitation on a title insurer’s obligation to research the public 

records in connection with the issuance of a title insurance policy.  Village 

Carver’s attempt to charge Fidelity National with “implied notice” of the existence 

of the cemetery is excluded by law.    

 Village Carver, joined by the dissent, next contends that Fidelity National 

had an obligation to list section 704.08 as an exception to coverage under the 

insurance policy vel non.  For this contention, Village Carver and the dissent place 
                                                                                                                                        
under Chapter 373 of the Florida Statutes or the United States.  None of these 
exceptions are applicable in this case.       
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primary reliance on Blanton v. City of  Pinellas Park, 887 So. 2d 1224 (Fla. 2004).  

Their reliance is misplaced.  The estate or interest at issue in Blanton was a 

statutory way of necessity, governed by section 704.01(2).4  The “precise issue” 

addressed was “whether the [Marketable Record Title to Real Property Act] 

applies to statutory ways of necessity.”  The Supreme Court held that statutory 

ways of necessity are not subject to the provisions of the MRTA.  The Court 

reasoned: “[D]etermining whether a landlocked owner has a valid claim to a 

statutory way of necessity requires only findings on the current status of the 

                                           
4 The provision in effect in 2003 read as follows: 
 

(2) Statutory way of necessity exclusive of common-law right.— 
Based on public policy, convenience, and necessity, a statutory way of 
necessity exclusive of any common-law right exists when any land or 
portion thereof outside any municipality which is being used or 
desired to be used for a dwelling or dwellings or for agricultural or for 
timber raising or cutting or stockraising purposes shall be shut off or 
hemmed in by lands, fencing, or other improvements of other persons 
so that no practicable route of egress or ingress shall be available 
therefrom to the nearest practicable public or private road. The owner 
or tenant thereof, or anyone in their behalf, lawfully may use and 
maintain an easement for persons, vehicles, stock, franchised cable 
television service, and any utility service, including, but not limited to, 
water, wastewater, reclaimed water, natural gas, electricity, and 
telephone service, over, under, through, and upon the lands which lie 
between the said shut-off or hemmed-in lands and such public or 
private road by means of the nearest practical route, considering the 
use to which said lands are being put; and the use thereof, as 
aforesaid, shall not constitute a trespass; nor shall the party thus using 
the same be liable in damages for the use thereof; provided that such 
easement shall be used only in an orderly and proper manner.  

 
§704.01(2), Fla. Stat. (2003). 
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property – that the parcel is landlocked, that the parcel is outside a municipality, 

and that the parcel is being used or desired to be used for one of the enunciated 

purposes.”  Blanton, 887 So. 2d at 1232 (citing Roy v. Euro-Holland Vastgoed, 

B.V., 404 So. 2d 410, 412 (Fla. 4th DCA 1981), quoting 25 Am. Jur. 2d Easements 

& Licenses § 34, at 447-48)) (second emphasis added).  In the case before us, no 

one has sought to exercise a legal right or assert any interest pursuant to section 

704.08.  There has been no “act, title transaction, event or omission” giving rise to 

a claim under the title insurance policy, not to mention one “that occurred before 

the effective date of root of title.” § 712.04.  Section 704.08 does not create an 

interest in real property.  It creates nothing more than a personal privilege, 

exercisable in the future if (1) a relative or descendant of a person buried in the 

cemetery comes forward, and (2) he or she seeks to visit the cemetery.  

 Village Carver confuses title insurance with casualty insurance.  Title 

insurance is different from most other types of insurance.  Title insurance policies 

are indemnity contracts against actual monetary loss resulting from specified 

causes, such as defects, liens and encumbrances existing on the date the insurance 

policy is issued.  Title insurance policies do not insure against future occurrences.  

Village Carver and the dissent forget this critical distinction. 

 We affirm the decision of the trial court. 

 ROTHENBERG, J., concurs. 
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                                                                             Village of Carver v. Fidelity 
        3D12-166 

                                 
SCHWARTZ, Senior Judge, dissenting. 

 
Because (a) section 704.08, Florida Statutes (2012), renders the title to the 

instant property unmarketable; and (b) unlike many such policies, the present one 

does not except or exclude the existence of a cemetery or the consequent effect of 

section 704.08; see Attorneys' Title Insurance Fund, Fund Title Notes § 25.03.11;  

see also Blanton v. City of Pinellas Park, 887 So. 2d 1224, 1232 (Fla. 2004) (“[A]ll 

landowners are on notice of statutory ways of necessity by virtue of section 

704.01(2).”); the upshot is a clear breach of the insuring agreement as written.  See 

Kingsway Amigo Ins. Co. v. Ocean Health, Inc., 63 So. 3d 63, 68 (Fla. 4th DCA 

2011) (“An insurance company is not precluded from offering greater coverage 

than that required by statute.”). 

I would therefore reverse.    
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