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Instructions:   Please answer all questions with reference to the State listed above.  When possible, please provide statutory and administrative regulation references and references to any relevant impending legislation (along with a designation of the effective date) in your response.  If you prefer, you can attach copies of the relevant statutes or regulations (or copies of responses you have previously provided if they are still current) and cross-reference your responses to the exhibits furnished. 

I.
Title Insurance and Searches
A. Direct Issue from Outside of State.  May underwriter employees of an insurer who is domiciled outside of the State, but who is qualified to do business in the State issue title insurance on a direct basis (i.e. not through an agent) from a location outside of the State?  

No. ARS 20-1575 requires a resident agent.

B. Direct Issue from Inside State.  May underwriter employees of an insurer who is domiciled outside of the State, but who is qualified to do business in the State issue title insurance on a direct basis (i.e. not through an agent) from a location within the State without the need for any additional licensing?

Yes, as bona fide branch offices under ARS 20- 1575

C. Agent Licensing. Does the referenced State require entity or individual licensing (or both) for title insurance agents?  If agency licensing is required, please briefly explain the requirements (including when license applications have to be submitted, with which State office the application is submitted, the duration and expiration of the license, examination requirements, bonding or E&O requirements and who within the agency is required to be licensed such as principals, officers or other employees).  If you prefer, furnish statutory or administrative cites for the requirements in lieu of an explanation.

Entity licensing through the Arizona Department of Insurance. See, generally ARS Title 20 (Insurance) and Chapter 6 (Particular Types of Insurers) Article 9 (Title Insurers) available at http://www.azleg.state.az/ars
D. Non-Resident Agents.  Does the referenced State permit non-resident agents and if so, do special licensing requirements (in addition to those specified in I.C. above) apply?

No, see A above

E. Reciprocity.  Does the State have specific reciprocity requirements for non-resident agents to conduct business?  If so, please provide the statutory cite.

See ARS 20-288, which applies more to other types of insurance.  ARS 20-300, entitled Reciprocity may have some application to title insurers.

F. Title Plants.  Does the State have title plant requirements? If so, please explain the type of plant required, the locations in which the plant is required and any other relevant requirements.  Also, if title plant requirements are tied to licensing requirements, please explain.

Yes.  Essentially, if the population of the county where the property is located is in excess of 100,000 persons the title insurer, or agent must have a title plant or access to a plant. (ARS 20-1567 B). One exception would be for the title insurer or its agent to secure a policy from a company qualifying, which would insure the other insurer as insurers of …  Title plant records must go back at least 20 years. (ARS 20-1562 paragraph 10).

G. Countersignature Requirement.  Does the State have a countersignature requirement?  If so, please explain how countersignatures are obtained as a practical matter.

Countersignatures are not necessarily required by statute, albeit the term is used under ARS 20-1562, paragraph 9 reading as follows:  “Title insurance agent” means a domestic or foreign stock corporation or limited liability company authorized in writing by a title insurer to solicit insurance and collect premiums and to issue or countersign (emphasis added) policies in its behalf…”  Our policy forms state: the policy is valid when countersigned by an authorized officer or agent of the Company.  Our offices and agents countersign the policy on Schedule A and all endorsements made a part thereof. 

H. Title Searches.  Does the State permit or require one party to do the title search and another party to issue the title policy?  

Most title companies and agencies issue title insurance by accessing a jointly shared plant.  These arrangements are formalized in Joint Use Plant Agreements, which often prohibit members from forwarding this data to non-members for their use.  One exception is where the primary insurer or agent issues a policy to the secondary insurer or agent, which then rewrites the policy on its own paper and issues the policy to the ultimate insured.  This setting is also addressed in the context of title insurers not having access to a 20-year title plant, whereby securing a policy from one that does is acceptable.  (See ARS 20-1567 B)

I. Third Party Searches.  If the State permits a third party to perform title searches for a fee, does it matter who is conducting the search?

There does not appear to be a prohibition.

J. Search Evidence.  What type of search evidence is required before a policy can be issued?

ARS 20-1567 A:  “No policy or contract of title insurance shall be written on any risk located in this state except by a title insurer authorized to do business in this state, nor unless and until the title insurer has caused to be conducted a reasonable examination of the title and has caused to be made a determination of insurability of title in accordance with sound underwriting practices for title insurers.” (emphasis added) Arizona Statutes do not define the meaning of “reasonable” or what “sound underwriting practices for title insurers” are.

K. Attorney / Abstractor Requirements.  Does the State have attorney or abstractor requirements such as the preparation of opinions, conduct of examinations or the signing of certifications?   Aside from requirements, is it customary practice in the State to involve attorneys or abstractors in the title process?

There is no statutory attorney or abstractor requirement, but see the answer to question Q.  To the extent the question involves the actual conduct of examinations, it is not customary practice to involve attorneys or abstractors in the title process.  On commercial transactions, where attorneys often represent the parties, the attorneys would, of course, be involved in reviewing and commenting upon the title commitment.

II.
Closings, Settlements and/or Escrows
L. Parties Involved.  Who conducts closings, settlements or escrows? Who are the other critical participants and what are their roles?  Who is required to attend and who typically attends?

Closings/settlements/escrows are conducted by escrow agents.  Critical participants are the buyer/seller/borrower.  No one is required to attend closings.  In residential transactions, it is estimated that in the vast majority of closings, only the parties attend to execute the necessary documents.  In the minority of closings, the parties’ real estate agent(s) and/or lender may attend. In most commercial transactions, closings occur via mail/fax/e-mail, with no actual “sit down” closing.  The parties’ attorneys would participate in these “closings” to review documents and render advice.

M. Obligations of Parties.  Please explain whether the buyer or seller pays typically for title examinations or insurance.

The seller typically pays for a homeowners, residential or standard owner’s policy.  If the buyer wants extended coverage, the buyer pays the difference. The buyer typically pays for the loan policy. 

N. Licenses and Other Requirements.  Does the State require an entity or individual conducting a closing, settlement and/or escrow to have a separate license or conform to other requirements?  If so, please explain what is required or furnish statutory or administrative cites for the requirements.

Yes. ARS 6-801 through 6-847.05 and Arizona Administrative Code, Title 20, Chapter 4, Sections 701-708 (R20-4-701 to 708) govern the licensing and regulation of escrow agents, including the filing of rates and participation in an escrow recovery fund. Oversight of escrow agents is under the jurisdiction of  the State Banking Department.  

O. Funding of Closings, Settlements and/or Escrows.  Does the State have restrictions on the funding of closings, settlements and/or escrows such as wet settlement or good funds laws?

Yes. Arizona has a good funds law – ARS 6-843.  Recently passed legislation amending the law will go into effect later this year, probably by mid-September.  ARS 6-834 also governs where escrow funds can be deposited, imposes notice requirements for the right to earn interest on deposited funds, and restricts an escrow agent’s ability to receive interest or other benefits on deposited funds.  ARS 6-841.03 also requires disclosure that deposited funds are not insured by the federal or state government against loss from fraud or theft. 

P. Notary/Witness Closings.  Would the State permit the central office to send documents to a customer and have the closing, settlement or escrow occur with a local notary (sometimes called a ‘witness closing’?)

Since Arizona is an escrow state (see L above), we are unfamiliar with a “witness  closing”.  If the activity falls within the definition of escrow and escrow business in ARS 6-801, and not exempted in 6-811, the notary would be required to be licensed as an escrow agent in Arizona by the State Banking Department.

Q. Unauthorized Practice of Law.  Are attorneys required to be involved at any stage of the closing process?  If not required, it is common practice for attorneys to be involved?  Is preparation of a deed, loan documents (mortgage or deed of trust) or other legal documents the unauthorized practice of law?  Does the State distinguish between completion of forms and preparation of documents in determining what is the practice of law?

At this time there is no requirement for attorney involvement in the escrow process.  Custom is that real estate brokers/agents participate in residential transactions, and attorneys participate in commercial transactions, on behalf of parties.  The Arizona Supreme Court has recently promulgated Unauthorized Practice of Law Rules (substantially similar to the American Bar Association Model), effective in July, 2003. The State Bar of Arizona issued an opinion in 1977 which allows the completion of forms by escrow agents.  It remains to be seen, however, how the new UPL rules will be implemented.

III.
Miscellaneous
A. Contact Names.  Who is/are the best Company resource(s) for title and closing information on the State (please provide name and contact information):

Diane Flaaen (Transnation Title), Dflaaen@landam.com
Scott Peterson (Lawyers Title), Scottppeterson@landam.com
B. Other Requirements or Impediments.  Other than what is addressed above, are there any other requirements or impediments of which you are aware that would prevent SBS from operating from a central office?

Regarding escrow licenses, pursuant to ARS 6-813 and 814, the escrow agent must state the location of escrow offices in this state, and conspicuously post the license at that location; and under 6-812 foreign corporations must comply with the state’s doing business laws.  The State Banking Department has strictly applied these provisions in its examinations.  The title insurance areas have been addressed above, as best we can tell.
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